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CORRIGENDA. 

Page   17,  transpose  notes  (d)  and  (e). 

19  and  20,  for  "  Mr.  Merrick,"  read  "  Mr.  Meyrick." 

66,  last  line,  for  "  1684,"  read  "  1854." 

69,  line  19,  for  "  1864,"  read  "  1866." 

72,  line  2  from  bottom,  for  "Dodd?  read  "  Dodds." 
247,  line  4,  for  "BramweU,"  read  "  Piaott" 
274,  line  11  from  bottom,  dele  "  The  Inhabitants  of." 
362,  note  (6),  and  364,  note  (a),  for  •'  Corley?  read  "  Cowley." 
535,  the  notes  (c)  and  (d)  should  be  (a)  and  (b)  respectively. 
616,  line  10  from  bottom,  after  "  doing"  insert  "  it 
622,  line  5,  for  "Lympits,"  read  "  Limputr." 
671,  in  first  placitnm,  for  "  communications,"  read  "  publications." 
703,  line  4  from  bottom,  dele  (b). 

Id.  line  6  from  bottom,  for  "  (a),"  read  "  (b)." 
740,  line  7  from  bottom,  for  "  on  appeal,"  read  "  in  error." 

Id.  note  (d),  add  "  H.  $  B.  386." 

842,  in  side  note,  for  "  non-conservation,"  read  "non -consecration." 
In  vol.  7,  line  18,  for  "  Common  Law  Procedure  Act,"  read  "  Lands  Clauses 

Consolidation  Act." 
Also,  in  the  Table  of  Cases  to  that  Volume,  the  reference  to  Bramwell  v. 
Eglington  should  be  p.  537,  instead  of  p.  357. 


The  Reader  is  requested  to  cancel  the  Memorandum  at  p.  20,  and  to  insert  the 
following  at  p.  641. 

MEMORANDUM. 

Sir  John  Bolt,  Knight,  Her  Majesty's  Attorney  General,  was  appointed  Lord  Justice 

of  Appeal  in  the  room  of  Lord  Justice  Turner,  deceased. 
Sir  John  Burgess  Kardakt,  Knight,  Her  Majesty's  Solicitor  General,  was  promoted  to 

the  office  of  Attorney  General,   and  Charles  Jasper  Selwyn,  Esq.,  one  of  Her 

Majesty's  Counsel,  was  made  Solicitor   General,  and  received  the   honor  of 

knighthood. 


CASES  1866. 

ARGUED  AND  DETERMINED 


THE   QUEEN'S  •  BENCH, 

IN 

MICHAELMAS  TERM, 

XXX.  VICTORIA. 

(CONTINUED  FBOM  VOL.  VII.) 


Daugush  and  others  against  Tbnnent.         f5te8dt^\ 

*  November', 


20th. 


A  corrupt  bargain  between  a  debtor  and  some  of  his  creditors,  whereby  Composition 

they  are  induced  to  execute  a  composition  deed,  renders  the  deed  void  as  deed, 

a  fraud  against  a  creditor  not  party  to  it:  and  it  is  not  necessary  that  it  Consideration. 

be  any  part  of  the  corrupt  bargain  that  the  preferred  creditors  are  to  Assets. 

have  an  undue  share  of  tne  assets  of  the  debtor.  Fraud. 

rPHIS  was  an  action  for  money  paid,  money  received, 
interest,  work  done,  commission,  and  on  accounts 
stated. 

Plea.  That  after  the  accruing  of  the  causes  of  action 
in  the  declaration  mentioned,  by  a  deed  made  between 
the  defendant,  therein  described  as  of  Melbourne,  in  the 

vol.  vm.  b  b.  &  s. 


ir 
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1866.  criony  of  Victoria,  auctioneer,  of  the  first  part,  the 
Daugubh  plaintiff  Henry  WUUam  Dauolish,  of  the  same  place, 
Xoi'or.  merchant,  and  Joshua  Michael  Joshua,  of  the  same 
place,  merchant  (and  in  the  indenture  after  designated 
the  trustees),  of  the  second  part,  and  the  several  persons 
and  parties  whose  names  and  seals  were  subscribed 
and  affixed  in  the  Schedule  thereunder  written  or 
thereunto  annexed,  being  severally  creditors  in  their 
own  right,  or  being  agents  or  attorneys  of  creditors 
absent  from  the  colony,  of  the  defendant,  of  the  third 
part,  after  reciting*  that  the  defendant  was  indebted  to 
the  several  persons  or  parties  whose  names  were  set 
forth  in  the  first  Schedule  thereunder  written  in  the 
several  amounts  or  sums  of  money  set  in  figures 
opposite  to  their  respective  names,  and  that  it 
had  been  agreed  that  the  defendant  should  convey 
and  assign  all  his  real  and  personal  properties  and 
estates  whatsoever,  except  as  thereinafter  mentioned, 
unto  the  trustees,  their  heirs,  executors,  administrators 
and  assigns,  respectively,  upon  trust  for  the  benefit  of 
all  the  creditors  of  the  defendant  under  the  provisions 
of  an  Act  of  the  Governor  and  Legislative  Council  of 
the  colony  of  New  South  Wales,  made  and  passed  in 
the  fifth  year  of  the  reign  of  Her  Majesty  Queen 
Victoria,  numbered  9,  intituled  "An  Act  for  the  further 
amendment  of  the  law  and  for  the  better  advancement 
of  justice/9  and  which  Act  was  then  in  force  in  the  colony 
of  Victoria,  and  which  last  mentioned  colony  formed 
part  of  the  colony  of  New  South  Wales  when  the  Act 
was  passed,  it  was  provided  and  witnessed,  that  in  pur- 
suance of  the  agreement  in  that  behalf  and  in  considera- 
tion of  the  premises,  the  defendant  did  by  that  deed  grant, 
alien,  release  and  convey,  bargain,  sell,  assign  and  transfer 
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unto  the  trustees,  their  heirs,  executors,  administrators        1866. 
and  assigns  respectively,  all  and  singular  the  lands  and     pAU0LIBH 
tenements,  hereditaments  and  real  estate  whatsoever  and     TbhJ'bht 
wheresoever  of  him  the  defendant,  or  of,  in,  or  to  which 
he  was  seized,  possessed,  entitled  or  interested,  in  posses- 
sion, reversion,  remainder,  expectancy  or  otherwise,  for 
any  manner  of  estate  or  interest  legal  or  equitable 
whatsoever,  and  all  other  the  estate  of  the  defendant 
as  in  the  deed  mentioned,  save  and  except  the  wearing 
apparel  of  the  defendant  and  his  family  of  the  value  fee., 
To  have  and  to  hold  all  and  singular  the  real  and  per- 
sonal estates,  properties  and  premises  respectively  (save 
and  except  as  aforesaid)  unto  and  to  the  use  of  the 
trustees,    their    heirs,    executors,    administrators    and 
assigns  respectively,  according  to  the  legal  natures  and 
qualities  thereof   respectively,  thenceforth  absolutely, 
And  for  the  considerations  aforesaid  the  defendant  did 
by  the  deed  also  grant  and  demise  to  the  trustees,  their 
executors,  administrators  and  assigns,  ail  and  singular 
the  leasehold  lands,  tenements  and  hereditaments  (if 
any)  whatsoever  and  wheresoever  of  him  the  defendant, 
or  of,  in,  or  to  which  he  or  any  person  or  persons  in 
trust  for  him  were  or  was  possessed,  entitled  or  in- 
terested, for  any  manner  of  estate  or  interest  legal  or 
equitable  whatsoever,  To  have  and  to  hold  the  lease- 
hold tenements,  hereditaments  and  premises  unto  the 
trustees,  their  executors,  administrators  and  assigns,  for 
and  during  the  several  and  respective  terms  for  which 
the  defendant  held  the  same  upon  and  for  the  trusts, 
intents  and    purposes,  and    with  under  and    subject 
to  the  powers,  provisoes,  agreements  and  declarations 
thereinafter  expressed  and  declared  of  and  concerning 
the  same  respectively,  that  is  to  say,  upon  trust  to  sell 

b  2 
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1866.       and  dispose  of  all  and  singular  the  real  and  personal 


Dauoubh     properties  and  premises  respectively,  or  such  part  or 
TenIknt.     parts  thereof  as  was  or  were  of  a  saleable  nature,  either 
together  or  in  parcels,  and  either  by  public  auction  or 
private  contract,  to  any  person  or  persons  whomsoever, 
And  upon  trust  that  the  said  trustees  or  the  survivor  of 
them,  or  the  executors  or  administrators  of  such  sur- 
vivor, should  with  all  convenient  speed  call  in,  collect, 
receive  and  convert  into  money  such  parts  of  the  per- 
sonal estate  and  premises  as  were  not  in  their  nature 
saleable,  and  otherwise  realize  the  trust  estate  and  every 
part  thereof  in  such  way  and  manner  as  they  or  he  should 
think  proper  or  expedient,  And  it  was  thereby  agreed 
and  declared  that  the  trustees  and  the  survivor  of  them, 
and  the  heirs,  executors  or  administrators  respectively 
of  such  survivor,  should  stand  and  be  possessed  of  the 
moneys  to  arise  and  be  produced  by  and  from  such  sale 
or  sales,  receipts  and  conversions  respectively  as  afore- 
said, and  also  of  any  other  moneys  which  might  come  to 
their  or  his  hands,  under  or  by  virtue  of  the  deed,  upon 
trust  after  payment  and  deduction  of  all  costs  and 
expences  of  and  incidental  to  the  sale,  collection,  con- 
version and  disposal  of  the  real  and  personal  estates, 
properties  and  premises  respectively,  to  apply  the  same 
moneys  in  or  towards  payment  of  all  the  debts  and 
sums   of    money   owing    by  the    defendant    to    the 
persons    and   parties  whose  names    appeared    as  cre- 
ditors in  the  first  Schedule  thereto  annexed  or  there- 
under written,  and  to  all  other,  if  any,  of  the  creditors 
of   the  defendant  rateably  and  in  proportion  to  the 
amount  of  the  debts  or  sums  of  money  due  and  owing 
to  such  creditors  respectively,  without  any  priority  or 
preference  whatsoever,  and  in  a  due  course  of  adminis- 
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tration  of  joint  and  separate  estates ;  and  after  all  such  1866. 
payments  as  aforesaid,  upon  trust  to  pay  over  the  residue  Dauolmh 
or  surplus  which  might  then  remain  to  the  defendant  or  tehut. 
bis  executors  or  administrators,  according  to  his  interest 
therein ;  and  in  consideration  of  the  premises  the  several 
persons  parties  thereto  of  the  second  and  third  parts 
did  thereby  for  themselves  respectively,  and  for  their 
respective  partner  and  partners,  heirs,  executors,  ad- 
ministrators and  assigns  respectively,  if  and  when  the 
deed  should  have  been  executed  by  four-fifths  in  num- 
ber and  value  of  the  creditors  of  the  defendant  pur- 
suant to  the  Act  of  council,  remise,  release,  and  for 
ever  discharge  the  defendant  of  and  from  all  actions, 
suits,  causes  of  action  and  suits,  debts,  covenants,  bonds, 
claims  and  demands  whatsoever  which  the  parties 
thereto  of  the  second  and  third  parts  respectively  then 
had,  or  but  for  the  deed  might  have  had,  upon  or 
against  the  defendant  upon  any  account  whatsoever. 
Averments :  that  before  this  suit  the  deed  was 
executed  by  four-fifths  in,  number  and  value  of  the 
creditors  of  the  defendant,  pursuant  to  the  Act  of 
council,  and  amongst  others  by  the  plaintiff  Henry 
William  DaugUsh  in  respect  of  the  causes  of  action  in 
the  declaration  mentioned:  that  at  the  time  of  the 
execution  of  the  deed  the  defendant  was  resident  and 
domiciled  in  the  colony  of  Victoria,  and  the  causes  of 
action  in  the  declaration  mentioned  accrued  there; 
that  all  things  happened  fee.,  and  all  times  elapsed 
&c.,  in  order  to  render  the  deed  a  valid  and  effectual 
release  to  the  defendant,  according  to  the  law  of  the 
colony,  from  all  the  causes  of  action  in  the  declaration 
mentioned ;  and  that  by  the  deed  and  the  law  of  the 
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1866.       colony,  and  in  pursuance  thereof,  the  defendant  was  before 


Dauglish    this  suit  released  and  discharged  from  all  the  causes  of 

Tinsskt.     action  in  the  declaration  mentioned. 

Replication  on  equitable  grounds,  after  setting  out 
the  deed  at  length,  that  the  plaintiff  Henry  William 
Dauglish  executed  the  deed  on  the  faith  of  the  several 
provisions  therein  contained,  but  the  deed  was  never 
executed  by  any  of  the  other  plaintiffs,  and  the  defendant 
agreed  with  certain  of  the  creditors  referred  to  in  the 
plea  respectively,  being  other  than  the  plaintiffs  or  any 
of  them,  to  pay,  give  or  secure  to  such  creditors  respec- 
tively in  consideration  of  their  respectively  executing 
the  deed  certain  pecuniary  and  valuable  benefits 
and  preferences  over  the  other  of  the  creditors  of 
the  defendant,  and  thereby  induced  such  preferred 
creditors  to  execute  the  deed,  which  agreement  was  so 
made  and  which  execution  by  such  preferred  creditors 
was  procured  in  manner  aforesaid  without  the  knowledge, 
consent  or  authority  of  the  plaintiffs  or  any  of  them,  or 
of  the  creditors  of  the  defendant  mentioned  in  the  plea, 
other  than  the  preferred  creditors,  and  contrary  to 
and  in  fraud  of  the  deed  and  the  plaintiffs  and  the  other 
unpreferred  creditors  and  the  laws  of  the  colony,  and 
the  defendant  procured  the  deed  to  be  executed  by  such 
majority  as  in  the  plea  mentioned  by  and  through  the 
fraudulent  agreement  and  premises  in  this  replication 
aforesaid,  whereby  the  deed  by  and  according  to  the  laws 
of  the  colony  never  released  or  discharged  the  defendant 
from  the  claim  sued  for  in  this  actiou. 
Demurrer,  and  joinder. 

Quatn,  in  support  of   the  demurrer. — The  plea  is 
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baaed  on  a  composition  deed,  which  the  replication  seeks        1866. 
to  avoid  on  the  ground  that  the  execution  of  it  by     Dauousk 
ce*tain  of  the  creditors  was  obtained  by  fraud.    It  is     tsssot. 
true  that  an  agreement  between  a  debtor  and  any  of  his 
creditors  that  in  consideration  of  their  executing  a  deed 
of  composition  they  shall  have  more  than  the  rest  is  void 
against  any  creditor  not  a  party  to  it,  although  money 
voluntarily  paid  under  such  arrangement  could  not  be 
recovered  back;     Wilson  v.  Ray  {a).    Moreover  this 
replication  does  not  shew  that  in  consequence  of  the  deed 
of  composition  the  plaintiffs  are  in  any  worse  position. 
Iff  consideration  of  a  fair  share  of  the  assets  they  have 
agreed  to  release  the  defendant  from  liability  if  four-fifths 
of  the  creditors  execute  the  deed ;  and  it  does  not  appear 
that  in  consequence  of  anything  that  has  been  done 
those  assets  have  been  diminished.     [Lush  J.   It  is  con- 
sistent with  the  replication  that  four-fifths  of  the  creditors 
may  have  honestly  executed  the  deed.    Neither  does  it 
appear  whether  the  plaintiff,  Dauglish,  signed  it  before  or 
after  the  preferred  creditors.]  In  MaUaUeu  v.  Hodgson  (b) 
snch  a  deed  was  held  void  by  two  Judges  against  one, 
bnt  there  the  plaintiff  was  party  to  the  fraud. 

Sir  George  Honyman  (Murphy  with  him),  contra. — 
It  is  not  necessary  to  contend  that  this  deed  is  void 
to  all  intents  and  purposes,  it  is  enough  to  say  that 
it  is  avoided  so  far  as  this  action  is  concerned.  One 
of  the  plaintiffs  agrees  to  release  the  defendant  from 
liability  if  four-fifths  of  his  creditors  agree  to  do  so, 
bnt  although  that  number  have  signed  the  deed 
they  were  induced  to  do  so  by  a  corrupt  arrangement 

(«)  10  A.  §  E.  82.  (6)  16  Q,  B.  689. 
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ISC6.       with  the  defendant.     Such  a  deed  is  a  fraud  on  the  cre- 
Dauolish     ditors,  and  consequently)  the  defendant's  bargain  with 
TsfiHEKT.     tte  Plaintiff  bas  not  been  fulfilled.    It  is  no  answer  to 
say  that  all  the  creditors  have  got  their  due  share  of 
the  assets,  for  the  true  principle  on  which  composition 
deeds   rest   is   that  laid  down   in  Chitty  Contr.,  631, 
8th  ed.,  where  all  the  cases  are  cited.    "  With  regard 
to  the  cases  in  which  a  contract  may  be  avoided,  by 
reason  of  its  being  fraudulent  as  against  persons,  not 
parties  thereto,  the  result  of  the  authorities  is  as  follows. 
Where  a  debtor  in  embarrassed  circumstances  enters  into 
an  arrangement,  either  by  deed  or  otherwise,  with  his 
creditors,  to  pay  them  a  composition  upon  their  claims ; 
or  to  discharge  their  demands,  in  full,  by  instalments  at 
stated  intervals;  any  private  agreement  between  such 
debtor,  and  one  of  the  creditors  who  professes  to  join 
in  the  general  arrangement,  that  the  former,  or  a  third 
party  for  him,  shall  pay  a  further  sum  of  money,  or 
give  a  better  or  further  security  than  such  as  is  provided 
for  the  other  creditors,  is  a  fraud  on  them.  For,  in  such 
cases,  the  creditors  bargain  for  an  equality  of  benefit,  as 
to  payment  and  security ;  there  is  a  tacit  understanding 
that  all  shall  share  alike,  pari  passu  ;  and  that  it  shall 
not  be  competent  to  one  of  them,  without  their  know- 
ledge, to  stipulate  for  any  additional  benefit  or  security 
to  himself.''    The  certificate  of  a  bankrupt  is  void  if 
some  of  his  creditors  were  induced  by  money  to  sign  it, 
although  the  bankrupt  did  not  know  of  the  fact :  Rob- 
son  v.    Cake  (a),   Holland  v.  Palmer  (&),  Phillips  v. 
Dieas  (c),   Hemming  v.  Pugh  (d).     Higgins  v.  Pitt  (e) 

(a)  1  Dottffl.  228.  (A)  1  B.  #  P.  95. 

(c)  lb  East  248.  (d)  1  New  Rep.  230. 

(«)  4  Exch.  312.  323-4. 
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seems  an  authority  that  even  the  fraudulent  creditors       18C6. 
signing  the  deed  are  not  bound  by  it      [Lush  J.    That     dauoubh 
case  only  shews  that  a  defendant,   party  to  such   a      xman 
corrupt  deed,  may  defend  himself  against  an  action  on  it 
by  a  creditor  party  to  the  fraud,  on  the  principle  "in 
pari  delicto  melior  est  conditio  defendentis."     [They 
were  then  stopped.] 

Quoin,  in  reply. — Robson  v.  Cake  (a),  Holland  v. 
Palmer  (b)  and  Phillips  v.  Dicas  (c)  were  decided  on 
the  language  of  stat.  5  G.  2.  c.  80.  s.  11.,  which  renders 
Toid  all  contracts  to  induce  creditors  to  sign  a  bankrupt's 
certi6catej  in  addition  to  which  the  parties  complaining 
in  those  cases  were  non  assenting  creditors.  If  Hem- 
ming v.  Pugh  (d)  were  sound  law  it  would  be  in  the 
regular  reports. 

Cockburn  C.  J.  Our  judgment  is  for  the  plaintiffs. 
The  defendant  takes  his  stand  on  a  composition  deed 
executed  by  four-fifths  in  number  and  value  of  his 
creditors,  among  whom  was  one  of  the  plaintiffs,  to 
which  the  plaintiffs  reply  that  some  of  the  creditors 
were  induced  to  execute  it  in  consequence  of  a  corrupt 
arrangement  with  the  defendant.  That  allegation  is  not 
answered.  There  is  no  rejoinder  that  the  plaintiffs  were 
parties  to  any  such  corrupt  arrangement  We  must  take 
it  that  they  were  not,  and  that  they  executed  the  deed 
now  set  up  in  bar  of  their  claim  in  utter  ignorance  of 
that  engagement. 

On  the  broad  principle  that  in  a  composition  deed  there 
mast  be  the  most  perfect  good  faith, — uberrima  fides,— 

(a)  1  Dougl  228.  (b)  1  B.  #  P.  95. 

(c)  15  East  248.  (d)  1  New  Rep.  239. 
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11866.  between  the  debtor  and  the  creditors  signing  it,  this  plea 
Dauolmh  i*  bad.  It  is  true  it  does  not  appear  to  have  been  any 
Tkhheht  P^  °^  ^e  corruP^;  bargain  that  the  preferred  creditors 
should  be  paid,  or  their  debts  secured,  out  of  the 
assets  of  the  debtor,  and  Mr.  Quain  is  therefore  right 
in  saying  that  so  far  as  the  distribution  of  assets  is 
concerned  the  plaintiffs  were  not  damnified.  But  it  is  put- 
ting the  matter  on  a  wrong  ground  to  say  that  persons 
entering  into  such  compositions  look  only  to  the  distribu- 
tion of  property  of  the  debtor  among  his  creditors.  A 
man  executing  such  a  deed  looks  not  merely  to  his 
own  judgment  but  to  the  judgment  of  the  body  of  the 
creditors,  and  is  entitled  to  insist  that  the  assent  of 
others,  whose  concurrence  with  him  is  necessary,  shall  be 
obtained  by  honest,  fair  and  legitimate  means.  Such 
an  agreeement  as  this  is  a  fraud  on  the  creditors  in 
ignorance  of  it,  for  it  may  well  be  that  if  they  were 
aware  of  it  they  would  not  have  executed  the  deed. 

Mellob  J.  I  am  of  the  same  opinion.  This  is  a 
deed  of  arrangement  voluntarily  made  between  the 
debtor  and  certain  of  his  creditors,  the  effect  of  which  is 
said  to  be  to  release  him  from  the  plaintiffs'  demand. 
Now  I  certainly  think,  putting  the  matter  on  the  broad 
ground  stated  by  my  Lord,  in  which  I  entirely  agree, 
that  in  compositions,  by  deed  or  agreement,  the  parties 
are  understood  to  contract  on  terms  of  equality  with 
respect  to  each  other,  and  if  by  secret  agreement  the 
debtor  induces  some  of  the  creditors  to  become  parties, 
it  is  a  fraud  on  the  rest 

I  also  think,  if  it  were  necessary  for  the  decision  of 
this  case,  that  it  does  appear  from  the  replication  that 
this  deed  was  executed  by  creditors  who  were  induced 
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to  do  so  by  fraudulent  arrangement  with  the  defendant.        1866. 
It  is  enough  that  it  is  averred,  as  I  think  it  is,  that  some     Dauqush 
of  the  creditors  who  made  up  the  majority  were  so      tuhht. 
swayed.    Certainly  an  innocent  creditor,  not  party  to 
the  fraud,  is  entitled  to  recover  his  debt,  and  is  not 
bound  by  this  release. 

Lush  J.    I  agree  with  the  rest  of  the  Court    Every 

creditor  signing  a  composition  deed   must  be  taken 

to  mean  thereby  that  he  will  release  the  debtor,  if 

it  is  bonft  fide  executed  by  the  requisite  number  of 

persons  who  are  not  only  in  the  situation  of  creditors 

to  the  requisite  amount,  but  whose  consent  to  executing 

it  has  not  been  obtained  by  bribery,  and  if  it  be  so 

obtained  the  execution  by  those  persons   ought  not 

to  be  allowed.    It  is  true  the  pleadings  here  do  not  shew 

that  less  than  four-fifths  of  the  creditors  executed  this 

deed  independent  of  the  fraudulent  ones.    But  it  behoves 

the  defendant,  who  seeks  the  benefit  of  the  deed,  to  shew 

that  the  requisite  four-fifths  were  not  made  up  of  such 

creditors. 

Judgment  for  the  plaintiff  (a). 

M  During  the  argument  of  the  next  case  MeUor  J.  said  that  Shee  J. 
Wore  lea?ing  Court  expressed  his  entire  concurrence  with  the  rest  of 
■m  Court  in  tbifl«case. 
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1866. 


Saturday, 
November  10th, 


Poor  rate. 
Sight  of 
sporting  and 
taking  game. 


The  Queen  on  the  prosecution  of  0.  J.  A.  F. 
Meyrick  against  The  Guardians  of  the  Battle 
Union, 


B.t  an  owner  and  occupier  of  land,  by  indenture  demised  to  A.,  at  an 
annual  rent,  the  exclusive  right  of  sporting  and  taking  game  oyer  it ; 
held,  per  Cockburn  C.  J.,  Shee  and  Lush  Jj.,  dubitante  Melhr  J.,  that 
in  rating  B.  to  the  poor  rate  the  value  of  the  shooting  should  be  taken 
into  account 

Quart,  per  Cockhurn  C.  J.  and  Lush  J.,  of  the  decision  in  Beg.  v. 
The  Inhabitants  of  Thurlstone,  lE.j-E.502? 


f\N  an  appeal  to  the  Quarter  Sessions  for  the  Eastern 
division  of  Sussex,  holden  at  Lewes,  brought  by 
O.  J.  A.  F.  Meyrick,  against  a  rate  for  the  relief  of 
the  poor  of  the  parish  of  DaUington,  in  the  Battle 
Union,  in  which  the  appellant  was  rated  for  91  acres  of 
woodland,  upon  an  estimated  gross  rental  of  221  10*., 
and  upon  a  rateable  value  of  21/.,  the  Court  ordered 
the  rate  to  be  amended  by  reducing  the  gross  estimated 
rental  of  the  appellant  to  18£,  and  the  rateable  value 
to  1 71  10*.,  subject  to  a  case. 

The  following  is  a  copy  of  so  much  of  the  rate  as 
related  to  the  assessment  of  the  appellant   . 


No. 

Name  of 
Oooopter. 

Name  of 
Owner. 

Description 
of  property. 

Name  or 

situation  of 

property. 

Estimated 
extent. 

Grose  esti- 
mated rental 

Rateable 
ralne. 

Rateatl«.8«T. 
In  the  pound. 

86 

MefHck 
O.J.A.F. 

Himself. 

Wood. 

Woods. 

a.    a.    p. 
91    0     0 

£  a.    <L 
23  10    0 

£   s.    d. 
SI    0     0 

£    a.    4. 
1   15    0 
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The  only  ground  of  appeal  material  to  be  set  forth  in        i$66. 
this  case  is  the  following :—  TheQussH 

«  That  the  said  appellant  is  in  such  rate  or  assessment    Gug^^  • f 
rated  or  assessed  in  respect  of  the  lands,  woods,        Union. 
hereditaments  and  premises  in  respect  of  which  he 
is  therein  rated  or  assessed  beyond  the  net  annual 
rateable  value  thereof." 

The  land  in  respect  of  which  the  appellant  is  assessed 
in  the  rate  is  a  portion  of  an  estate  of  which  he  is 
owner,  comprising  a  mansion  and  about  4000  acres  of 
land  lying  in  a  ring  fence,  and  extending  into  the 
parishes   of    Brzghtling,   Burwash,  Battle,   Mount/Uld, 
and  DalKngton.     The  mansion,  garden,  and  appurte- 
nances, and   2600  acres  of  land,   are  in   the  parish 
of  Brightlingy  and  about  450  acres  are  in  the  parish 
of  Daltington.      Of  the  460  acres  about    300  acres 
are  let  to  various  farm  tenants ;  other  part  containing 
about  8  a.  2  r.  27  p.  consists  of  pleasure  grounds,  which, 
with  a  summer  house,  a  porter's  entrance  lodge,  and 
two  coach  roads,  all  in  the  parish  of  Daltington,  were 
at  the  time  of  making  the  rate  appealed  against  held, 
occupied  and  enjoyed  by  Thomas  Wilson  Esq.,  under 
the  lease  hereinafter  mentioned,  and  the  remainder  is 
in  the  appellant's  own  occupation.     Of  this  land  in  the 
appellant's  occupation  72  acres  are  saleable  underwood ; 
11  acres  is  a  furze  field,  and  the  remainder  consists  of 
fir  plantations,  in  parts  of  which,  estimated  at  about 
8  acres,  litter  is  cut,  and  these  quantities  together  make 
np  the  91  acres  in  respect  of  which  the  appellant  is 
rated  in  the  assessment  appealed  against. 
The  appellant  does  not  personally  enjoy  the  right  of 
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1866.  Sporting  and  taking  game  over  those  91  acres,  but  he 
The  Queer  derives  a  profit  therefrom  in  the  following  manner. 
Guardians  of  fy  indenture  dated  the  1st  September,  1863,  the 
B£™j"  mansion,  with  gardens,  stable,  coach  houses  and  pleasure 
grounds,  keepers'  cottages,  dog  kennels  fee.  in  the 
parishes  of  Brightling,  Burwash  and  DalUngton,  and 
the  exclusive  right  of  sporting  and  taking  game  over 
the  entire  estate  of  4000  acres,  comprised  in  the 
parishes  of  Brightling,  Burwash,  Battle,  MountfiAd  and 
DaUington  (subject  nevertheless  to  the  said  O.  J.  A.  F. 
Meyriek  and  his  tenants  having  permission  to  destroy 
rabbits  by  any  proper  means,  and  also,  except  during 
the  months  of  September,  October  and  November,  to 
course  hares  on  the  estate),  was  demised  to  Thomas 
Wilson  "Esq.,  at  one  entire  annual  rent  of  350/.  per 
annum,  of  which  rent  a  portion  is  derived  from  and 
is  paid  in  respect  of  the  right  of  sporting  and  taking 
game  over  those  91  acres.  Mr.  Wilson  continued  to  be 
the  lessee  at  the  date  of  the  rate. 

At  the  hearing  of  the  appeal  the  respondents  con- 
tended that  the  appellant,  being  the  occupier  of  the 
woodlands  in  the  parish  of  DalUngton,  and  deriving  a 
pecuniary  profit  from  the  shooting  over  the  same,  the 
value  of  that  shooting  was,  under  the  circumstances 
stated,  to  be  taken  into  account  in  estimating  the  rate- 
able value  of  the  lands. 

The  Court  found  that  the  woodlands  of  the  appellant 
in  the  parish  of  DalUngton  would  be  worth  22£  10s. 
a  year  to  let,  if  the  right  of  sporting  and  taking  game 
over  the  same  were  let  with  the  land,  and  18/.  a  year  if 
such  right  were  reserved  to  the  landlord. 
The  question  for  the  opinion  of  this  Court  was  whe- 
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ther  the  appellant  should  be  rated  at  the  higher  or  the        1866. 

lower  amount  The  Quum 

v. 
Guardians  of 
Field  and  Hurst,  for  the  appellant.— Every  poor  rate       Battle 

must  be  founded  on  the  actual  state  of  the  property 
at  the  time,  regardless  of  what  its  future  value  may 
be.     Overseers  of  Hikon,  appts..    Overseers   of  Bowes, 
respts.    (a),  shews  that  where  the  right  of  shooting 
is  severed  from   the  soil   so  as  to  become  an  incor- 
poreal right  in  gross  it  is  not  rateable  to  the  poor 
rate,  nor  to  be  taken  into  account  as  enhancing  the 
value  of  the  soil.     [Cockburn  C.  J.    There  by  force 
of  a  statute  a  common  was  converted  into  enclosed 
land,   which  was  conveyed  to  allottees,  the  right  of 
shooting  remaining  in  another  person  as  it  was  before. 
Bat  here  your  client  by  his  own  voluntary  act  has 
detached  the  right  of  shooting  from  the  right  to  the 
soiL]     The  tenant  of   a  farm  who  pays  an  increased 
rent  for  the  right  of  shooting  over  it  is  rateable  for 
the  value  of  the  land  plus  that  of  the  right  of  shoot- 
ing;  Reg.  v.  Williams  (b).      \MeUor  J.    Mr.   Wilson 
cannot  be  rated  for  this,  and  consequently  by  your 
client  severing  the  right  of  shooting  from  the  soil  the 
parish  would  lose.]     That  cannot  be  helped.     Property 
may  cease  to  be  rateable  in  many  ways,  e.g.,  a  parish 
converting  land  into  a  road.     Reg.  v.   The  Inhabitants 
of  Tkurlstone  (c)  is  an  express   authority  that   where 
the  right  to  take  and  kill  game  is  reserved  to  the 
landlord  the  occupying   tenant  is  not  rateable  for  it. 

(a)  7B.fS.  223.  (b)  23  L.  T.  76. 

(r)  1  K  #■  E.  502;  28  L.  J.  AT.  C.  106. 
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Battle 

Union. 


1866.        [Cockburn  C.  J.  We  must  look  at  the  sources  of  profit 
The  Qubbn     *ebus  sic  stantibus.     Suppose  a  man  sold  bis  standing 
Guardians  of    cr0P8  *°  another  person,  you  could  not  say  that  the 
value  of  the  soil  was  diminished.]     There  would  be  no 
severance, — a  man  cannot  convert  standing  crops  into 
an  incorporeal  hereditament.  \MeUor  J.  This  is  nothing 
more  than  a  licence  to  come  on  the  land  and  kill  the 
game.]     It  is  the  conveyance  of  an  incorporeal  heredita-  . 
ment;  JVickham  v.  Hawker  (a),   Wood  v.  LeadbUter  (b). 
Game  is  the  property  of  the  person  on  whose  land  it  is 
killed ;  Blades  v.  Higgs  (c).     In  Staler/,  appt.,  Overseers 
of  Castleton,  respts.  (d),  a  cotton  mill  owing  to  depres- 
sion in  the  cotton  trade  was  no  longer  worked,  but  was 
maintained  at  some  expense  as  a  factory,  with  its  ma- 
chinery in  a  fit  state  for  working  when  the  trade  should 
revive,  it  was  held  that  the  occupiers  were  rateable  for 
it,  and  that  the  rate  should  be  made  upon  its  actual 
value  as  a  storehouse.   There  are  many  profits  arising  out 
of  land  independent  of  occupation  which  cannot  be  rated, 
such  as  rent;  Bex  v.  The  Bishop  of  Rochester  (e),  Bex 
v.  The  Earl  ofPomfret  (J).    [Lush  J.  A  person  holding  a 
house  in  an  assize  town  gets  it  for  less  rent  because  by 
the  conditions  of  his  holding  he  is  bound  to  receive  the 
Judges  at  the  assizes.     Does  that  diminish  the  rateable 
value  of  the  house?]     Here  money  for    the  right  of 
taking  this  game  is  received  as  owner,  not  as  occupier. 


Hannen  and  MerriJUld,  for  the  respondents. — The 
principle  of  the  rateability  of  land  is  that  the  rates  are 


(a)  7  M.  #  W.  63. 
(e)  11  H.L.  C.621. 
(e)  12£<w*3&3. 


(b)  13  M.  #  W.  839. 
{d)  5  B.#  5.505. 
(/)  5  Af.  #  8.  139. 
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payable  by  tbe  occupier,  and  are  made  in  respect  of  tbe  18CG. 
profit  he  derives  from  his  occupation.  The  appellant  The  Qubeh 
was  originally  rateable  for  this  land,  including  the  right  0^^^  0f 
of  shooting  over  it;  and  if  he  lets  it  with  that  right,  the  Battle 
tenant  will  be  rateable  for  the  whole;  Reg.  v.  Wil- 
Uam  (a).  It  is  a  startling  thing  to  say  that  if  he  lets 
the  right  of  shooting  he  is  not  to  be  rated  for  it, 
though  he  puts  the  consideration  money  into  his  own 
pocket  Reg.  v.  The  Inhabitants  of  Thurhtone  (J)  is 
relied  on  by  the  other  side,  but  that  case  only  shews 
that  a  tenant  is  not  rateable  for  a  right  of  shooting 
which  has  been  severed  by  the  landlord.  The  tenant  can 
separate  the  right  of  shooting  from  the  land,  and  why 
can  not  the  landlord  do  the  same  ?  In  The  Overseers 
of  JlUton,  appts.,  The  Overseers  of  Bowes,  respts.  (c),  the 
land  and  right  of  shooting  were  separated  by  act  of  the 
Legislature.  [MeUor  J.  The  other  side  say  that  this 
operates  as  a  grant.]  Reg.  v.  Lord  Sherard  (d)  is  in 
point  There  one  railway  Company  granted  to  another 
railway  Company  by  deed  that  they  should  have  the  joint 
use  of  a  station  belonging  to  the  former,  and  it  was 
held  that  the  first  Company  was  rateable  for  the  whole 
as  sole  occupier,  and  that  in  rating  them  for  that  occu- 
pation the  sum  paid  by  the  second  Company  must  be 
considered  part  of  the  profits.  And  the  present  case  is 
even  stronger,  seeing  that  the  party  who  has  the  right 
to  shoot  has  not  come  into  any  joint  occupation.  [They 
also  cited  The  Overseers  of  Sunderland  near  the  Sea,  appts., 
The  Guardians  of  the  Sunderland  Union,  respts.  (*).] 

Cockburn  C.  J.    The  Quarter  Sessions  were  wrong 

(a)  23  L.  T.  76.  (6)  1  E.  #  E.  602. 

(<?)  7B.#8. 223.  (d)  18  C.  B.  N.  &  531. 

(«)  33  L.  /.  M.  C.  5. 

TOL.  VI  IT.  C  B.    &   •. 
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1866.       in  reducing  this  rate,  which  must  accordingly  remain 
The  Queen     unaltered,    assessing  the   owner   of  the  land    at    the 
Guardians  of    higner  sum  mentioned  in  the  case.     I  agree  that  the 
Union*      P°*nt  "  one  °^  considerable  difficulty  independent  of  the 
decision  of  this  Court  in  Reg.v.  The  Inhabitants  of  Thurl- 
stone  (a),  namely,  that  where  the  owner  of  the  soil  has 
either  reserved  to  himself  the  right  to  the  game  on  it, 
or  by  a  valid  grant  has  detached  from  the  soil  the  right  to 
the  game  which  otherwise  would  be  incident  to  it,  and 
then  demises  the  right  to  the  land  to  a  tenant  subject  to 
the  right  thus  taken  away,  the  occupier  would  not  be 
rateable   for  the  right   to   the   game  as  an  element 
in  the  value  of  his  farm.     If  that  point  arose  for 
the  first  time  I  should  much  doubt  it.     But  we  need 
not  decide  it  now,  because  we  must  not  lose  sight  of 
the  fact  that  the  party  appealing   against  this  rate  is 
himself  occupier  as  well  as  owner  of  the  soil.   The  right 
to  take  the  game  on  land  is  an  incident  to  the  occupation 
of  it,  so  that  if  land  be  let  without  reservation  that  right 
follows  as  a  consequence.    Therefore,  where  an  occupier 
of  land  derives  a  benefit  either  from  the  game  or  from 
a  pecuniary  compensation  in  lieu  of  it,  as  the  right  to 
take  the  game  is  ex  concessis  an  element  of  value,  when  the 
two  things  are  united  in  one  person  he  is  rateable  for 
both.    Here  the  occupier  of  the  soil  has  let  on  a  tenancy 
from  year  to  year  at  a  certain  rent  the  right  to  come  on 
the  soil  and  take  game,  for  which  he  gets  an  equivalent 
in  money;  and  although  he  cannot  put  an  end  to  the 
tenancy  without  six  months  notice,  yet,  as  the  rent  is  a 
yearly  rent  which  he  gets  every  year,  he  derives  from 
the  occupation  of  the  soil  something  which  enhances  the 
rateable  value.   The  case  is  therefore  very  different  from 
Reg.  v.  The  Inhabitants  of  Thurlstone  (a) ,  where,  prior  to 
(a)  1  E.  #  E.  502. 
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a  lease,  the  owner  of  the  soil  detached  from  it  the  right  •     1866. 
to  take  the  game.  The  Quken 

V. 

Guardians  of 

"fctaixoR  J.  I  do  not  dissent  from  the  rest  of  the  Court,  union? 
but  I  cannot  see  my  way  with  the  same  clearness  as  the 
Lord  Chief  Justice  and  my  brothers.  Reg.  v.  Williams  (a) 
has  decided  that  the  value  of  land  may  be  enhanced  by 
the  game  going  with  it.  Reg.  v.  The  Inhabitants  of  ThurU 
itone  (b\  as  to  which  I  do  not  express  either  doubt  or  dis- 
satisfaction, decides  that  when  the  game  has  never  gone  to 
the  tenant  at  all,  he  cannot  be  assessed  to  what  would  have 
been  the  value  if  the  game  had  not  been  reserved  from  him. 
The  question  therefore  is,  is  there  a  real  distinction  be- 
tween a  tenant  who  by  deed  gives  the  exclusive  right  of 
sporting  for  a  particular  time  and  an  owner  who  while  the 
whole  was  in  his  hands  separated  the  two  elements,  and 
gave  the  game  to  one  and  the  occupation  to  another? 
There  is  great  force  in  the  arguments  of  Mr.  Hannen, 
which  my  Lord  and  my  brothers  have  adopted,  and  I  am 
glad  at  the  conclusion  to  which  they  have  come,  for  it 
is  consistent  with  common  sense,  and  it  is  only  because 
another  tenant  is  introduced  here  that  I  do  not  express 
my  entire  concurrence  with  them. 

Shee  J.  I  agree  entirely  with  my  Lord.  Mr.  Merrick 
is  occupier  of  his  own  land,  and  is  on  that  a  species  of 
qualified  proprietor  of  the  game,  t'«  e.,  the  game  on  the  land 
he  retains  is  his  just  as  much  as  if  he  had  never  given 
another  person  the  right  to  shoot  it.  The  land  has  this 
additional  value  to  him,  that  he  receives  an  annual  pay- 
ment for  the  right  to  shoot  given  by  him  to  another  person. 
It  is  true  he  receives  this  under  an  agreement  made 
(a)  23  L.  T.  76.  (b)  \E.$E.  602. 

c  2 
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1866.    .  by  him  before  lie  was  rated,  by  which  he  is  bound  to 
The  Queen    allow  the  other  person  to  come  on  the  land  and  shoot 
Guardians  of    *be  game  there,  but  for  that  he  receives  annually  an 
Union*       equivalent    ^n(j  tkat  enhanceg  to  him  the  beneficial 
value  of  the  land  in  his  occupation.    Reg.  v.  The  Inha- 
bitants of  Thurhtone  {a)  is  different.     There  a  person 
was  not  owner  of  the  land   but   tenant   without  the 
right  to  touch  any  part  of  the  game,  and  received  no 
equivalent  for  it     Mr.  Merrick  has  the  land  with  a 
compensation  for  the  game  upon  it,  and  is  properly 
rateable  for  both. 

Lush  J.  I  concur  with  the  majority  of  the  Court  I  am 
not  prepared  to  say  if  Reg.  v.  The  Inhabitants  of  Thurl- 
stone  (a)  now  occurred  for  the  first  time  I  should  concur  in 
it,  or  that  1  am  prepared  to  follow  it  out  in  all  its  con- 
sequences. But  the  test  given  by  Wightman  J.  during  the 
argument  in  that  case,  28  L.  J.  M.  C.  106. 109,  is  appli- 
cable here.  "  What  would  a  tenant  give  for  the  tenement 
as  the  person  rated  has  it?"  Now  here  he  has  the  land 
with  a  money  substitute  for  the  game  upon  it,  and  if  he 
were  to  let  that  to  a  tenant  as  he  has  it  now  1  cannot 
distinguish  this  case  from  that  of  an  owner  granting  a 
right  of  way  over  his  land  for  which  he  receives  a  rent 
The  land  and  the  rent,  taken  together,  make  up  the 

rateable  value.  % 

Order  of  Sessions  quashed  accordingly. 

(a)  1E.#E.  602. 

MEMORANDUM. 

Sir  John  Rolt,  Knight,  Her  Majesty's  Attorney 
General,  was  appointed  Lord  Justice  of  Appeal  in  the 
room  of  Lord  Justice  Turner,  deceased. 

END    Or    MICHAELMAS   TERM. 
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COBBETT,    ExeCUtOr    Of  W.    CoBBBTT,   agmn8t       Saturday, 

_  December22nd. 

Warner.  

Second  action. 
Stay  of  pro* 

1.  When  a  plaintiff  has  failed  in  one  action  and  brinps  another  cteaings. 
against  the  aame  party  or  some  one  identified  in  interest  with  him  for   Mortgage  of 
the  same,  or  what  is  substantially  the  same  cause  of  action,  the  Court   turnpike  toils. 
will  stay  proceedings  in  the  second  till  the  costs  of  the  first  are  paid,    Bjjectment. 
unless  it  is  shewn  that  the  plaintiff  has  a  real  probable  cause  of  action.     Actum  for 

2.  C,  executor  of  a  mortgagee  of  turnpike  tolls,  brought  ejectment  mandamus. 
to  recorer  the  toll  gates,  in  which  one  of  the  trustees  had  been  admitted  to 

defend  as  landlord,  and  was  nonsuited  for  want  of  evidence  of  title.  Sub- 
sequently the  trustees  obtained  a  new  Act  of  Parliament,  and  in  a  list  of 
the  original  mortgagees  in  the  Schedule  to  that  Act  inserted  the  name 
of  the  testator.  C.  not  having  paid  the  costs  of  the  ejectment  brought 
an  action  against  another  of  the  trustees  claiming  a  mandamus  to  them 
to  execute  to  him  a  new  mortgage  in  lieu  of  the  former,  which  had  been 
lost.  C.'b  father  had  been  bankrupt  before  the  ejectment,  and  C.  had 
become  bankrupt  since.  The  Court ;  consisting  of  Blackburn,  Atellor 
*nALuskJJ.,  (Jockbum  C.J.  hsaeitante;  staved  tie  proceedings  in  the 
action  till  the  costs  of  the  ejectment  should  be  paid. 

HPHE  plaintiff  in  person  had  obtained  a  role  calling 
upon  the  defendant  to  shew  cause  why  an  order  of 
Blackburn  J.,  by  which  it  was  ordered  that  all  further 
proceedings  in  this  action  should  be  stayed  until  the 
defendants'  costs  in  a  former  action  between  the  plaintiff 
and  Wheeler  and  others  were  paid,  should  not  be  set 
aside. 

In  1855  the  plaintiff,  as  executor  of  his  father  William 
Cobbett,  brought  an  action  of  ejectment  to  recover  pos- 
session of  the  toll  gates  of  a  turnpike  road  called  "The 
Winchester  Road?  in  order  to  enforce  payment  of  a  mort- 
gage of  450/.,  given  to  his  late  father  by  the  trustees. 
That  action  being  brought  against  the  toll  gate  keepers 


22  MICHAELMAS  VACATION. 

1SC6.       Jenkins,  one  of  the  trustees,  obtained  an  order  to  defend - 
Conrrr  ~  *»  landlord.     At  the  trial,  before  Crowder  J.,  at  the 
Wa&se*.      Hampshire  Spring  Assizes,  1856,  the  plaintiff  did  not 
produce  the  mortgage  deed,  which  he  stated  had  been 
destroyed  by  fire  in  America,  bat  he  was  unable  to 
prove  the  loss  so  as  to  entitle  him  to  gire  secondary 
evidence   of   the  mortgage.      He   admitted    that    his 
father  had  been  declared  bankrupt,  and  that  assignees 
of  his  estate  had  been  appointed.    The  learned  Judge 
directed  a  nonsuit  on  the  ground  that  he  had  failed 
to  prove  his  title.     The  defendants  signed  judgment, 
taxed  their  costs  and  issued  a  ca.  sa.  under  which  the 
plaintiff  was  taken  in  execution,  and  remained  in  cus- 
tody until  he  was  adjudged  a  bankrupt  and  released 
under  The  Bankruptcy  Act,  1861,  24  &  25  Vict  c  134. 
«.  101.    Those  costs  were  not  paid. 

In  1862,  the  trustees  obtained  The  Winchester  Road 
Act,  1862,  25  &  26  VicL  e.  xiL,  for  the  purposes  of  dis- 
charging the  debts  specified  in  the  Schedule  to  the  Act 
annexed,  and  for  maintaining,  repairing  and  improving 
the  Winchester  Road:  and  in  that  Schedule,  which  was 
headed  "  Mortgage  Debt  on  the  Tolls/'  the  name  of 
William  Cobbett  appeared  as  a  mortgagee  for  450L 

The  plaintiff  then  brought  the  present  action  under  the 
General  Turnpike  Act,  3C.4c.  126. «.  74.,  against  the 
defendant,  one  of  the  trustees,  claiming  under  The  Com- 
mon Law  Procedure  Act,  1854,  17  &  18  Vict.  c.  125. 
s.  68.,  a  mandamus  to  the  trustees  to  make  up  and 
perfect  the  registration  book  by  entering  the  mort- 
gage securities  which  had  been  issued  by  the  Commis- 
sioners acting  for  the  Winchester  Road,  and  all  transfers 
of  those  securities,  and  to  make  and  execute  to  the 
plaintiff  as  representative  of  his  father  a  new  mortgage 
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of  the  tolls  in  pursuance  of  stat  9  G.  4.  c.  77.  s.  13.        1866. 
There  was  a  second  count  in  which  the  plaintiff  sought  to      cobbstt 
recover  damages  against  the  trustees  for  not  executing     wauzb. 
such  mortgage,  when  required  to  do  so,  before  the  action 
of  ejectment,  by  means,  of  which  the  defendant  was  non- 
raited  in  that  action;  and  a  third,  in  which  he  sought 
to  recover  damages  for  his  imprisonment  under  a  ca. 
**,  which  there  was  no  judgment  to  warrant. 
In  this  Term,  November  8, 

H.  T.  Cole  shewed  cause. — The  plaintiff  can  only 
claim  a  mandamus  as  mortgagee  of  the  tolls,  and  in 
order  to  succeed  must  prove  his  title  as  strictly  as  in 
ejectment  to  recover  possession  of  the  toll  gates. 
The  present  action  will  be  trying  the  action  of  ejectment 
over  again  on  the  same  evidence.  [Cociburn  C.  J. 
Suppose  the  mortgage  deed  were  in  the  possession 
of  the  trustees  and  the  plaintiff  brought  trover  to 
recover  it:  that  would  be  a  different  action  from  the 
ejectment.  Blackburn  J.  The  plaintiff  is  seeking 
in  this  action  to  recover  the  same  property  as  in 
the  ejectment;  but  is  it  the  same  litigation?  Cock- 
burn  C.  J.  Suppose  the  last  two  counts  in  this 
action  were  struck  out :  on  the  trial  the  plaintiff  would 
produce  the  recent  Act  of  Parliament  obtained  by  the 
trustees  which  estops  them,  and  shew  that  his  father 
was  mortgagee  of  the  tolls.]  The  plaintiff  must  shew 
an  existing  title  to  the  mortgage ;  but  by  his  father's 
bankruptcy  the  interest  in  it  is  vested  in  his  father's 
assignees,  and  the  present  action  can  accomplish  no 
object  for  the  plaintiff.  He  failed  in  the  former  action 
on  two  grounds,  either  of  which  would  be  fatal. 
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1866.  The  plaintiff  in  person,  in  support  of  the  rule. — 

Cobbett  First.  This  action  is  not  substantially  the  same  as 
Wakiizb.  ^e  eJec*ment ;  the  plaintiff  might  recover  in  it 
though  not  in  the  ejectment.  Also  it  is  against  a 
different  defendant  and  in  a  different  form.  The  clerk 
of  the  trustees  was  guilty  of  neglect  of  duty  in  not 
entering  a  copy  of  this  mortgage  on  the  register  of 
mortgages  under  stat  3  G.  4.  c.  126.  *.  81.  By  sect. 
72,  an  entry  in  that  register  would  be  evidence  of  the 
mortgage.     [He  also  cited  Pardoe  v.  Price  (a).] 

Secondly.  The  interest  of  the  mortgagee  in  the  mort- 
gage of  the  tolls  did  not  pass  to  his  assignees,  for  they 
did  no  act  to  signify  their  acceptance  of  it ;  The  South 
Staffordshire  Railway  Company  v.  Burnside  (b).  Stat. 
3  O.  4.  c.  126.  s.  81.  requires  that  an  assignment  of  a 
mortgage  should  be  produced  and  notified  to  the  clerk  or 
treasurer  of  the  trustees  within  two  calendar  months 
after  the  date.  [Mellor  J.  That  section  does  not  apply 
to  assignees  of  a  bankrupt  or  to  executors.]  The  Court 
will  not  determine  a  question  of  title  on  this  motion. 

Cur.  adv.  vult. 

Mellor  J.  now  delivered  the  judgment  of  Blackburn 
and  Lush  JJ.  and  himself. 

In  this  case  a  rule  has  been  obtained  to  set  aside  an 
order  of  Blackburn  J.  staying  proceedings  in  this  action 
until  the  plaintiff  pays  the  costs  of  a  former  action  of 
Cobbett,  executor,  v.  Wheeler  and  others  (c).  The  Court 
undoubtedly  has  jurisdiction  to  prevent  the  abuse  of  its 
process  by  bringing  vexatious  actions.  This  summary 
jurisdiction  should  be  sparingly  exercised  as  it  deprives 

(a)  13  M.  #  W.  267.  (*)  5  Exch.  129. 

(c)  SE.fE.35S. 
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the  party  whose  action  is  stopped  of  the  right  to  try  his        1866. 

cause,  and  if  necessary  to  carry  it  to  the  highest  tribunal.      Cobbktt 

It  has  however  generally  been  exercised  where  the  party      Wi&neb. 

has  previously  failed  in  the  course  of  litigation,  and 

then  without  paying  the  costs  of  the  former  action  has 

brought  a  fresh  action  against  the  same  party,  or  some 

one  identified  in  interest  with  him,  for  the  same  or 

what  is  substantially  the  same  cause  of  action.    In  such 

cases  the  Court  will  interfere  to  prevent  him  harassing 

his  opponent,  and  will  stay  the  proceedings  till  the  costs 

of  the  former  litigation  are  paid ;  Hoare  v.  Dickson  (a). 

We  wish  to  guard  against  being  supposed  to  lay  down  a 

general  rule  that  this  course  is  to  be  adopted  whenever 

costs  of  a  former  litigation  are  unpaid ;  but  we  think 

that  where  that  is  the  case,  and  the  plaintiff  fails  to 

satisfy  the  Court  that  he  has  a  real  probable  cause  of 

action  though  he  failed  to  establish  it  in  the  former 

litigation,  the  proceeding  is  so  primft  facie  vexatious  and 

harassing  that  the  Court  ought  to  interfere  to  stop  it 

till  the  former  costs  have  been  satisfied. 

Applying  this  principle  to  the  present  case,  we 
think  that  this  order  was  properly  made.  It  appears  by 
the  affidavits  that  the  plaintiff  brought  an  action  of  eject- 
ment which  was  defended  by  Wheeler,  one  of  the  trustees 
of  the  Winchester  Road.  At  the  trial  the  plaintiff  con- 
ducted his  own  case,  which  he  rested  on  this,  that  his  late 
father,  William  Cobbett,  the  well  known  author,  had  been 
a  mortgagee  of  the  turnpike  tolls  for  450/.,  and  that  he 
was  his  executor  and  representative.  The  defendants 
required  him  to  prove  that  his  father  ever  had  been  a 
mortgagee;  this  the  plaintiff  was  unable  to  do :  and  they 
also  set  up  as  a  further  defence  that  the  late  Mr.  Cobbett 
(a)  7  C.  B.  164.  177. 


Warker. 
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1866.  ^ad  become  bankrupt,  and  that  consequently  all  his 
Cobbmt  *nterest  iQ  the  450/.  and  in  the  security  had  vested  in 
k  Jw«  **»  a88^nees-  The  plaintiff,  both  at  the  trial  and  on 
the  argument  before  us,  admitted  that  his  father  had 
become  bankrupt,  but  set  up  some  answer  probably 
satisfactory  to  his  own  mind,  which  however  he  failed  in 
making  intelligible  to  us,  to  the  effect  that  the  property 
was  still  in  him  as  the  representative  of  his  bankrupt 
father. 

He  was  nonsuited  on  the  trial,  but  unluckily  the 
nonsuit  seems  to  have  proceeded  rather  on  the  technical, 
though  sufficient,  ground  that  he  had  failed  to  prove 
that  his  father  ever  had  any  mortgage  than  on  the  real 
defence,  that  what  he  once  had  had  passed  from  him 
and  could  not  vest  in  the  plaintiff. 

Since  that  time,  the  trustees,  having  obtained  a  fresh 
turnpike  Act,  have  given  a  list  of  their  original  mort- 
gagees in  the  Schedule  to  that  Act,  and  amongst  them 
are  mentioned  William  Cobbett  for  450/.,  and  thus  they 
have  admitted  that  on  the  technical  point  on  which  the 
plaintiff  was  nonsuited  he  was  in  fact  right,  though  he 
could  not  prove  it.  But  there  is  nothing  in  the  affi- 
davits to  shew  that  the  other  ground  on  the  merits  was 
not  perfectly  sufficient  to  bar  the  plaintiff.  He  thinks 
otherwise,  and  if  he  pays  the  costs  he  may  raise  the 
question,  but  we  think  that  we  ought  not  to  permit 
him  to  harass  the  trustees  by  raising  the  same  question 
again  against  them  until  he  has  done  so. 

Now  the  present  action  differs  in  form  from  the 
former,  but  we  think  it  is  in  substance  against  the 
same  parties,  and  for  the  same  object  It  is  against 
a  different  person,  but  he  is  a  trustee  of  this  road, 
and  he  is  sued  as  such.     It  is  in  form  a  demand  of  a 
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writ  of  mandamus  to  compel  the  trustees  to  give  to        1866. 
the  plaintiff  a  fresh  mortgage  in  lieu  of  the  former      cobbett — 
one  originally  granted  to  his  father,  which  has  been  T- 

lost  The  plaintiff  is  not  entitled  to  this  unless  he 
proves  that  he  is  the  person  at  present  entitled  to  that 
mortgage :  to  raise  a  prim&  facie  case  for  this  purpose 
he  must  prove  exactly  what  he  would  have  to  prove  in 
order  to  make  a  prim&  facie  case  if  he  brought  a  fresh 
action  of  ejectment,  and  every  answer  which  would 
defeat  him  in  an  action  of  ejectment  would  also  be  an 
answer  to  this  claim.  And  if  he  succeeded  here  it  would 
be  to  all  intents  and  purposes  the  same  thing  as 
succeeding  in  the  ejectment  The  trustees,  by  granting 
a  fresh  mortgage  to  the  plaintiff  himself,  would  put  him 
in  the  same  position  as  if  he  had  recovered  in  an  action 
of  ejectment :  it  would  be  'equivalent  to  confessing 
judgment  in  the  action.  The  proceeding  is  ancillary  to 
one  similar  to  that  in  which  the  plaintiff  has  already 
foiled;  and  he  has  not  shewn  any  case  to  rebut  the 
primfi  facie  presumption  that  it  is  vexatious  and  harass- 
ing to  bring  this  action  until  he  has  satisfied  the  costs 
of  the  former  litigation. 

We  think,  therefore,  that  the  order  was  right,  and 
that  the  rule  should  be  discharged. 

Cockburn  C.  J.  I  assent  to  this  judgment,  not 
without  considerable  hesitation,  and  only  upon  the  very 
special  circumstances  of  the  case.  The  plaintiff  was 
defeated  in  the  action  of  ejectment  because  he  could  not 
produce  the  original  mortgage  deed  to  his  father,  nor 
place  himself  in  a  position  to  give  secondary  evidence  of 
it  That  the  father  was  a  mortgagee  is  now  put  beyond 
doubt  by   he  fact  that  the  trustees  of  the  turnpike  road, 
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1866.        having  occasion  to  go  to  Parliament  for  a  new  Act,  and 
Cobbett      being  under  the  necessity  of  making  a  list  of  the  mort* 
Wakhxb.      gftge  debts,  inserted  the  name  of  the  late  Mr.  Cobbett  in 
the  Schedule  as  a  mortgagee.     If  the  facts  were  that 
the  plaintiff  simply  asked  for  a  mandamus  to  the  trustees 
to  execute  a  fresh  mortgage  to  him,  and  they  had  no 
answer,  I  do  not  think  the  proceedings  in  the  present 
action  ought  to  be  stayed  because  it  is  ancillary  to  one 
having  the  same  object  as  the  first,  in  which  he  failed. 
The  ground  on   which  I  concur  in   discharging   this 
rule  is,   that  it  has  transpired  in  the  course  of  this 
discussion  that  the  trustees  are  placed   in   a  position 
of  considerable  difficulty:    for,   although  they   would 
be  bound  to  give  the  plaintiff  a  fresh  mortgage  if  he 
were  the  proper  representative  of  the  original  mort- 
gagee,  it  appears   that  "both  the   original   mortgagee 
and  the  plaintiff  have  been  bankrupt.    If  the  trustees 
were  to  execute  a  fresh  mortgage  to  the  plaintiff,  which 
he  claims  in  the  present  action  to  compel  them  to  do, 
they  might  be  applied  to  by  the  assignees  under  the 
bankruptcy  of  his  father,  or  by  the  assignees  under  his 
own  bankruptcy;  and  it  would  be  an  extreme  hard- 
ship on  them  if  they    were  under    the  necessity   of 
giving  the  plaintiff  a  fresh  mortgage,  so  long  as  they 
are  exposed  to  a  claim  by  the  assignees  under  either  of 
the  bankruptcies.     It  may  be  said  that  the  defendant 
in  this  action  might  plead  so  as  to  raise  the  question 
whether  the  plaintiff  is  entitled  to  what  he  claims,  or  is 
barred  by  both  or  either  bankruptcy ;  and  I  think  the 
plaintiff  has  a  right  to  have  that  matter  tried.     But  I 
cannot  shut  my  eyes  to  the  fact  that  he  would  have  the 
same  advantages  in  a  fresh  action  of  ejectment  as  if  this 
action  proceeded  and  he  succeeded  in  it ;  for  he  has  an 
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admission  of  title  for  want  of  which  he  failed  in  the 
former  action ;  and,  the  answer  to  both  actions  being 
the  same,  they  are  substantially  the  same  actions  though 
different  in  form.  Therefore,  the  plaintiff  not  being  pre- 
pared to  shew  that  there  is  no  answer  to  this  action,  it  is 
vexatious  that  the  defendant  should  be  harassed  by  it 

On  these  grounds  I  concur  in  thinking,  though  not 
without  considerable  hesitation,  that  the  order  of  my 
brother  Blackburn  was  right. 

Rule  discharged. 
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The  Madrid  Bank.  Limited,  against  Bayley.     Monday, 

1  '     *  November 


26th. 


An  order  having  been  made  by  the  Court  of  Chancery  under  The  Com- 
panies Act,  1862,  25  &  26  Viet.  c.  89.,  for  the  compulaorily  winding  up  of 
a  Company  and  the  appointment  of  an  official  liquidator,  he,  in  pursuance 
of  an  order  of  the  same  Court,  brought  an  action  in  the  name  of  the 
Company  against  a  shareholder  for  arrears  of  calls.  The  defendant 
obtained  a  Judge's  order  to  deliver  interrogatories  to  the  directors  under 
The  Common  Law  Procedure  Act>  1854,  17  &  18  Vict.  c.  126.  *.  61., 
which  enacts  that  either  party  to  a  cause  may  deliver  interrogatories  to 
the  opposite  party,  "and  require  such  party,  or  in  the  case  of  a  body 
corporate  any  of  the  officers  of  such  body  corporate,"  to  answer  them, 
ana  subsequently  another  Judge's  order  to  stay  proceedings  in  the 
action  until  answers  were  given. 

1.  The  Court  refused  an  application  by  the  official  liquidator  to  set 
aside  the  orders. 

2.  Held,  that  the  directors  of  the  Company,  at  the  time  when  the 
order  for  winding  up  was  made,  were  "  officers"  within  the  meaning  of 
this  section. 

3.  Held,  that  an  attachment  against  them  for  not  answering  the  inter- 
rogatories might  be  granted  at  the  instance  of  the  official  liquidator. 


Common  Law 
Procedure  Act, 
1854, 17  #18 
Vict.  c.  126. 
#.51. 

Interrogatories 
to  officers. 
Company 
woundup 

186^254"  26' 
Vict.  c.  89. 
Official 
liquidator. 
Dtrectors. 
8tay  of  pro- 
ceedings. 
Attachment. 


rpHIS  was  an  action  by  the  official  liquidator  appointed 
on  the  winding  up  of  the  Madrid  Bank,  limited,  to 
recover  from  the  defendant  168/.  17s.  7d.9  arrears  of  calls 
made  on  shares  held  by  him  in  that  bank. 

The  Madrid  Bank  was  incorporated  on  the  13th  May, 
1863,  under  The  Companies  Act,  1862,  25  &  26  Vict. 
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c.  89.,  and  on  the  18th  March,  1865,  in  consequence  of 
the  Company  not  being  able  to  pay  its  debts,  an  order 
was  made  under  that  Act  by  the  Master  of  the  Rolls  for 
winding  up  the  Company  under  the  supervision  of  the 
Court  of  Chancery,  and  on  the  25th  April  an  order 
appointing  an  official  liquidator.  On  the  25th  January, 
1866,  another  order  was  made  by  the  Master  of  the 
Rolls,  by  which  the  official  liquidator  was  to  be  at 
liberty  to  sue  in  his  own  name  or  in  the  name  of  the 
Madrid  Bank,  limited,  the  contributories  or  shareholders 
of  the  bank  whose  names  were  set  forth  in  the  first 
schedule  thereto  for  payment  of  amounts  due  from 
them  respectively,  being  a  call  of  3/.  per  share  made  by 
the  bank,  and  also  the  contributories  or  shareholders  of 
the  bank  whose  names  were  set  forth  in  the  second 
Schedule  thereto  for  the  payment  of  amounts  in  respect 
of  the  allotment  money  due  from  them  on  their  shares. 
The  defendant's  name  was  in  the  first  Schedule,  and 
the  calls  had  been  made  prior  to  the  petition  for  winding 
up.  The  actions  commenced  against  the  other  contri- 
butories and  shareholders  were  consolidated  upon  the 
application  of  the  defendants. 

On  the  26th  June,  1866,  an  order,  which  was  opposed 
by  the  official  liquidator,  was  made  in  this  action  by 
Sh'ee  J.,  by  which  it  was  ordered  that  the  defendant 
should  be  at  liberty  to  deliver  to  the  plaintiffs*  directors 
or  their  attorneys  interrogatories  in  writing,  and  that 
the  plaintiffs'  directors  should  within  ten  days  answer 
the  questions  in  writing  by  affidavit.  On  the  receipt  of 
the  order  and  interrogatories  the  attorneys  for  the 
liquidator  handed  them  to  the  solicitors  acting  for  and  on 
behalf  of  the  directors  of  the  bank,  with  a  request  that 
they  would  obtain  the  directors'  answers. 
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The  solicitors  for  the  directors  advised  them  not  to  1866. 
submit  themselves  for  examination,  and  returned  the  Madrid 
interrogatories;  and  this  was  communicated  by  the  Limited 
attorneys  for  the  official  liquidator  to  the  defendant.  «  T* 

On  the  4th  July,  1866,  a  summons  was  taken  out, 
calling  upon  the  defendant  to  shew  cause  why  the  order 
of  Shee  J.  should  not  be  rescinded;  and  on  the  5th 
July  the  defendant  took  out  a  summons,  calling  upon 
the  plaintiffs  to  shew  cause  why  all  further  proceedings 
in  the  action  should  not  be  stayed  until  after  the 
plaintiffs  had  filed  the  answers  of  the  plaintiffs'  directors 
to  the  interrogatories  pursuant  to  the  order  of  Shee  J. 

Both  summonses  were  heard  before  Blackburn  J.  on 
6th  July,  when  he  refused  to  make  an  order  upon  that 
taken  out  by  the  plaintiff,  but  upon  the  summons  of  the 
defendant  which  was  opposed  by  the  official  liquidator 
made  the  required  order.  The  proceedings  in  the  action 
had,  in  consequence,  since  been  stayed. 

The  official  liquidator  deposed  that  as  such  he  had  no 
power  or  controul  over  the  directors,  and  had  no  means 
of  compelling  them  to  answer  the  interrogatories,  and 
that  he  was  unable  to  answer  them  himself,  except 
in  one  or  two  instances  where  the  answers  could  be 
supplied  from  books  and  documents  in  his  possession  as 
official  liquidator,  but  which  books  and  documents  had 
been  inspected  by  the  defendant's  attorney  under  a 
Judge's  order. 

The  affidavit  of  three  of  the  directors  stated  that  they 
had  been  original  directors  of  the  Madrid  Bank  down 
to  the  18th  March,  1865,  when  an  order  for  the  winding 
up  by  the  Court  of  the  bank  was  made,  and  had  not 
since  then  in  any  way  interfered  with  or  taken  any 
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part  in  the  conduct  or  management  of  the  business  or 
affairs  of  the  bank,  but  the  same  had  been  wholly 
carried  on  and  continued  by  the  official  liquidator; 
that  they  were  not  parties  to  the  action  excepting  so  far 
as  appeared  from  the  use  by  the  official  liquidator  of  the 
name  of  the  Madrid  Bank,  limited ;  and  that  neither 
they  nor  any  one  on  their  behalf  were  present  on  the 
hearing  of  the  summons  of  the  26th  June,  1866,  they 
not  having  been  previously  served  with  a  copy  of  the 
summons  or  the  interrogatories  proposed  to  be  delivered 
under  it. 

In  this  Term,  Nov.  3, 


Powell  moved  to  rescind  the  orders  of  Shee  J.  and 
Blackburn  J.  on  the  ground  that  the  official  liquidator 
was  not  suing  for  the  Company,  or  by  direction  of 
the  directors  of  the  Company,  but  by  order  of  the 
Court  of  Chancery  for  the  benefit  of  the  creditors, 
and  that  the  plaintiff  had  a  remedy  by  moving  for  an 
attachment  against  the  directors. 

The  Court  (Cockburn  C.  J.,  Mellor,  Shee  and 
Lush  JJ.)  refused  a  rule,  saying  that  the  information 
sought  to  be  obtained  by  the  interrogatories  might  be 
necessary  for  the  defendant's  defence,  and  that  his 
position  and  right  ought  not  to  be  altered  because  an 
official  liquidator  was  deputed  to  act  for  the  directors. 

Rule  refused. 


On  a  subsequent  day,  Nov.  19,  Powell  obtained  a  rule 
calling  upon  four  of  the  plaintiffs'  directors  to  shew 
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cause  why  a  writ  of  attachment  should  not  issue  against 
them  for  their  contempt  in  not  answering  in  writing  by 
affidavit  the  questions  mentioned  in  the  interrogatories 
delivered  to  them,  pursuant  to  the  order  of  Shee  J., 
which  had  been  made  a  rule  of  Court 

The  Common  Law  Procedure  Act,  1854,  17  &  18 
Vict,  c  125.  *.  51.,  enacts : — "  In  all  causes  in  any  of  the 
superior  Courts,  by  order  of  the  Court  or  a  Judge,  the 
plaintiff  may,  with  the  declaration,  and  the  defendant 
may,  with  the  plea,  or  either  of  them  by  leave  of  the 
Court  or  a  Judge  may,  at  any  other  time,  deliver  to  the 
opposite  party  or  his  attorney  (provided  such  party,  if 
not  a  body  corporate,  would  be  liable  to  be  called  and 
examined  as  a  witness  upon  such  matter)  interrogatories 
in  writing  upon  any  matter  as  to  which  discovery  may  be 
sought,  and  require  such  party,  or  in  the  case  of  a  body 
corporate  any  of  the  officers  of  such  body  corporate, 
within  ten  days  to  answer  the  questions  in  writing  by 
affidavit^  to  be  sworn  and  filed  in  the  ordinary  way;  and 
any  party  or  officer  omitting,  without  just  cause,  suffi- 
ciently to  answer  all  questions  as  to  which  a  discovery 
may  be  sought  within  the  above  time,  or  such  extended 
time  as  the  Court  or  a  Judge  shall  allow,    shall  be 
deemed  to  have  committed  a  contempt  of  the  Court,  and 
shall  be  liable  to  be  proceeded  against  accordingly." 
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Mihcard  and  Charles  Russell  shewed  cause. — First. 
The  word  "officers"  in  The  Common  Law  Procedure 
Act,  1854,  sect.  51,  means  some  person  who,  at  the 
time  of  the  order  for  the  interrogatories,  has  information 
on  the  matters  asked  about,  and  is  in  the  employment 
and  under  the  control  of  the  body  corporate.     In  this 

vol.  viii.  n  b.  &  s. 
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1866.        case  the  official  liquidator  is  the  real  and  substantial 
Madrid      plaintiff;  and   the  persons  against  whom  the  attach- 
limited'      ment  is  moved  for  ceased  to  be  directors  after  the 
Bayut       winding-up  order  was  made.   There  are  three  different 
modes    of   winding  up    under  The   Companies   Act, 
1862,  25  &  26  Vict  e.  89. :    the  first  voluntary,  by 
the  directors  under  sect.  129;  the  second  voluntary,  sub- 
ject to  the  supervision  of  the  Court  under  sect.  147 ; 
the  third  compulsory,  by  the  Court  under  sect.  79.  This 
was  a  compulsory  winding  up  in  pursuance  of  sect.  79 
(4),  the  Company  being  unable  to  pay  its  debts.     On 
such  a  winding  up  the  directors  are  deprived  of  all 
their  powers  and  of  all  control  over  the  affairs  of  the 
Company.     By  sect.  84  the  winding  up  is  deemed  to 
commence  at  the  time  of  the  presentation  of  the  petition 
for  the  winding  up.     Here  the  petition  under  sect.  82 
was  presented  before  action  brought,  and  thereupon  the 
whole  matter  was  transferred  to  the  Court.    By  sect.  94 
the  official  liquidator  appointed  by  the  Court  is  to  take 
into  his  custody,  or  under  his  control,  all  the  property, 
effects  and  things  in  actions  (a)  to  which  the  Company  is 
or  appears  to  be  entitled ;  therefore  he  has  control  over 
the  books  of  the  Company.    By  sect.  95  he  is  to  bring 
and  defend  all  actions,  suits  or  prosecutions  in  the  name 
and  on  behalf  of  the  Company,  so  that  the  directors  have 
no  power  to  abandon  an  action,  and  are  not  domini  litis ; 
by  the  same  section  he  is  to  do  all  acts  with  reference  to 
the  business  of  the  Company  which  would  have  been 
done  by  the  directors.     [They  also  referred  to  sect.  89.] 
By  sect  153  "all  dispositions  of  the  property,  effects, 
and  things  in  action  of  the  Company,  and  every  transfer 
of  shares,  or  alteration  in  the  status  of  the  members  of 

(«)  Sic 
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the  Company  made  between  the  commencement  of  the 
winding  up  and  the  order  for  winding  up,  shall,  unless  the 
Court  otherwise  orders,  be  void :"  this  amounts  to  declar- 
ing that  the  directors  cease  to  be  officers  of  the  Company. 
By  sect  133  (5)  one  of  the  consequences  which  ensues 
upon  the  voluntary  winding  up  of  a  Company  is,  that 
upon  the  appointment  of  liquidators  ail  the  power  of  the 
directors  ceases,  except  in  so'  far  as  the  Company  or  the 
liquidators  sanction  their  continuance.  The  inference 
is  that  their  powers  were  also  intended  to  cease  in  the 
case  of  a  compulsory  winding  up.  As  the  attorney  who 
conducts  this  cause  is  the  attorney  of  the  official  liqui- 
dator, the  directors  could  not  get  their  costs  of  bringing 
or  defending  the  action  or  of  shewing  cause  against  this 
rule. 

Secondly.  The  practice  of  this  Court  and  of  the  Court 
of  Chancery  is  to  grant  an  attachment  at  the  instance 
of  the  party  only  on  whose  application  the  order  for  the 
interrogatories  was  made. 
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Powell  and  Laxton,  contr&,  were  not  called  upon. 


Blackburn  J.  The  original  foundation  for  the 
whole  of  this  proceeding  is  the  51st  section  of  The 
Common  Law  Procedure  Act,  1854,  17  &  18  Vict 
c.  125.,  by  which  it  is  enacted,  that  by  order  of  the  Court 
or  a  Judge  either  party  to  a  cause  may  deliver  inter- 
rogatories to  the  opposite  party,  "  and  require  such 
party,  or  in  the  case  of  a  body  corporate  any  of  the 
officers  of  such  body  corporate,"  to  answer  them. 
Where  the  plaintiffs  are  a  body  corporate,  the  directors 
called  upon  to  answer  must  be  officers  of  the  body 
corporate  at  the  time  when  the  order  is  made ;  otherwise 

n  2 


36  MICHAELMAS  VACATION. 

1866.  we  have  no  jurisdiction  under  sect.  51.  This  action  was 
Madrid  brought  in  the  name  of  the  Company,  after  the  order 
Limited  f°r  compulsorily  winding  up  was  made  under  The  Com- 
Ba^et.  panies  Act,  1862,  25  &  26  Vict  c.  89.,  and  consequently 
the  whole  control  and  management  of  it  belongs  to  the 
official  liquidator ;  he  is  to  all  intents  and  purposes  the 
plaintiff,  and  the  plaintiffs  named  on  the  record  are  bare 
trustees  for  him  and  the  Company.  But  The  Common 
Law  Procedure  Act,  1854,  makes  no  difference  in  that 
case  as  to  the  right  to  administer  interrogatories ;  the 
directors,  though  trustees,  are  not  less  under  the  jurist 
diction  of  the  Court.  When  served  with  the  interroga- 
tories they  refused  to  answer,  stating  that  they  were  not 
bound  to  do  so;  and  if  they  had  ceased  to  be  officers 
when  the  order  was  made  they  would  not  be.  But  they 
continued  such  up  to  the  time  when  the  winding-up 
order  was  made ;  and,  though  the  effect  of  The  Companies 
Act,  1862,  is  to  deprive  the  directors  of  all  control  over 
the  suit  and  over  the  affairs  of  the  Company,  there  is 
nothing  in  the  Act  to  say  that  the  officers  of  the  Company 
shall  cease  to  exist.  The  depriving  them  of  control  over 
the  suit  and  over  the  affairs  of  the  Company  does  not 
take  them  otit  of  the  words  of  sect.  51  of  The  Common 
Law  Procedure  Act,  1854. 

We  have  a  discretion  as  to  what  interrogatories  should 
be  allowed,  and  when  the  order  for  these  was  made  the 
directors  had  an  opportunity  of  shewing  that  it  would 
not  be  the  exercise  of  a  sound  discretion  to  allow  them 
on  the  ground  of  their  being  vexatious  or  unreasonable. 
But  if  the  facts  about  which  they  are  asked  are  within 
their  knowledge,  and  occurred  before  the  order  for 
winding  up  was  made,  The  Companies  Act,  1862,  does 
not  render  them  not  proper  persons  to  be  interrogated. 
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Then  comes  the  question  whether,  there  having  been 
a  refusal  to  answer,  we  ought  to  grant  an  attachment  at 
the  instance  of  the  official  liquidator,  for  whose  benefit, 
as  representing  the  creditors,  the  action  is  brought. 
The  plaintiffs  are  content,  but  the  official  liquidator 
informs  us  that  a  contempt  of  Court  has  been  com- 
mitted, and  he  says  that  he  suffers  serious  injury  from 
noncompliance  with  the  order:  therefore,  he  has  an 
interest  in  this  contempt  being  purged. 

It  is  farther  argued  that  we  cannot  grant  this  attach- 
ment because  the  official  liquidator  is  not  the  party  who 
applied  for  the  interrogatories.  In  form  the  order  for 
an  attachment  is  to  punish  the  disobedient  party  for  the 
contempt;  but  in  substance  it  is  applied  for  by  a  party 
who  is  aggrieved,  and  here  the  official  liquidator  is  sub- 
stantially that  party.  The  Court  would  not  however 
grant  an  attachment  at  the  instance  of  an  officious  or 
impertinent  intermeddler. 

The  rule  must  therefore  be  absolute  against  those 
directors  who  have  been  personally  served,  the  attach- 
ment to  lie  in  the  office  for  a  fortnight. 
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Shee  J.  concurred. 


Rule  absolute  accordingly. 
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Elliott  against  Johnson. 


By  deed  dated  March  1st,  1832,  the  defendant  leased  a  farm  for 
fourteen  years ;  the  lease  contained  a  proviso  for  re-entry  by  the  lessor 
if  the  lessees  should  assign  without  his  licence,  and  a  covenant  by  the 
lessees  not  to  assign ;  also  a  covenant  by  the  lessor  at  the  expiration 
of  the  demise  to  pay  for  certain  things  at  a  valuation.  After  the  expi- 
ration of  the  term  the  lessees  continued  to  occupy  the  farm  as  tenants 
from  year  to  year  on  the  terms  of  the  lease.  In  1864  they,  by  deed, 
assigned  their  interest  in  the  farm  with  their  farming  stock  and 
"  valuations"  to  the  plaintiff)  in  order  to  raise  a  sum  of  money  to  be 
paid  to  their  creditors  under  a  composition  deed  executed  at  the  same 
time.  The  plaintiff  entered  into  occupation  of  the  farm  but  never  paid 
rent.  On  the  18th  March,  the  defendant  having  no  knowledge  of  the 
assignment,  £ave  the  lessees  notice  to  quit,  and  the  plaintiff,  as  assignee, 
gave  him  a  similar  notice.  Held,  that  the  plaintiff  could  *ot  maintain 
an  action  against  the  defendant  on  the  covenant  for  a  valuation :  per 
Mellor  and  Lush  JJ.,  on  the  ground  that  there  was  no  new  contract 
between  the  plaintiff  and  defendant,  and  that  the  right  of  action  did  not 
pass  from  the  lessees  to  the  plaintiff  by  the  assignment  of  the  tenancy 
created  by  parol  between  the  lessor  and  lessees ;  per  Shee  J.,  on  the 
ground  that  the  lessees  having  no  right  to  assign  without  the  licence  of 
the  lessor,  could  not  transfer  any  interest  to  the  plaintiff 


Q  PECIAL  case  stated  by  order  of  a  Judge. 

The  action  was  commenced  on  the  23rd  December, 
1864,  to  recover  45U  12*.  10d.,  the  amount  of  the 
valuation  of  the  outgoing  tenant's  interest  in  a  farm  of 
the  defendant,  situate  in  the  parish  of  Afford,  in  the 
county  of  Surrey. 

The  declaration  alleged  that  the  plaintiff  became 
tenant  to  the  defendant  of  the  farm  upon  the  terms, 
amongst  others,  that  at  the  determination  of  the  tenancy 
he  should  be  paid  for  certain  things  at  a  valuation,  and 
alleged  as  a  breach  that  the  defendant  had  not  paid 
such  valuation. 

The  defendant  pleaded  pleas  traversing  the  allegations 
in  the  declaration.  The  pleadings  were  to  be  taken  as 
part  of  the  case. 
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By  an  indenture  of  lease  made  on  the  1st  March,  1832,        IS66. 
between  the  defendant  of  the  one  part  and  Thomas  and 


JOHHSOM. 


Elliott 
William  Elliott  of  the  other  part,  the  defendant  demised      t    v. 

the  farm  to  Thomas  and  William  Elliott  for  the  term 
of  fourteen  years  from  the  29th  September  then  last 
past,  at  the  yearly  rent  of  120/.,  payable  half  yearly. 
The  lease  contained  a  proviso  that  if  the  lessees,  their 
executors   or   administrators,  should  during  the  lease 
assign  over  the  indenture  of  lease,  or  let  or  part  with 
the  demised  premises  or  any  part  thereof,  without  the 
licence   and  consent   of  the  defendant,   his  heirs   or 
assigns),  under  his  or  their  hand  or  hands,  and  seal  or 
seals,   or  should  not  well  and  truly  observe,  perform, 
fulfil  and  keep  all  the  covenants,  provisoes,  conditions 
and  agreements  in  the  indenture  of  lease  contained,  it 
should  be  lawful  for  the  defendant,  his  heirs  and  assigns, 
into  the  demised  premises  to  re-enter,  and  the  same  to 
have  again,  repossess  and  enjoy  as  in  his  or  their  first 
or   former   estate,    and    that   the   indenture  of  lease 
should   be  utterly  void    and    of   none  effect    to    all 
intents  and  purposes  whatsoever.    The  lease  also  con- 
tained a  covenant  by  the  lessees  that  they  would  not  at 
any  time  during  the  continuance  of  the  demise,  assign 
over  or  underlet  the  farm  without  the  licence  and  consent 
in  writing  of  the  defendant,  his  heirs  and  assigns.     The 
lease  also  contained  a  covenant  by  the  defendant  that 
the  lessees  should,  at  the  termination  of  the  demise,  be 
paid  for  certain  things  at  a  valuation.     The  lease  was 
to  be  taken  as  part  of  the  case. 

Thomas  and  William  Elliott  being  in  want  of  capital 
applied  to  the  defendant  to  lend  them  300/.,  which  he 
did,  upon  their  giving  him  their  joint  and  several  pro- 
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1866.        missory  note,  dated  the  5th  December,  1853.  The  interest 
Elliott       on  **"8  note  was  duly  paid  down  to  the  5th  December* 
y-  1863,  but  the  whole  of  the  principal  still  remained  due 

and  unpaid. 

After  the  expiration  of  the  term  granted  by  the  lease, 
which  expired  at  Michaelmas,  1845,  Thomas  and  WilUam 
Elliott  continued  to  occupy  the  farm  as  tenants  thereof 
to  the  defendant  from  year  to  year,  upon  the  terms  of 
the  lease,  no  fresh  arrangement  having  been  made 
between  him  and  them,  and  they  continued  to  occupy 
the  same,  and  were  in  the  occupation  thereof  as 
tenants  at  the  execution  by  them  of  an  indenture 
made  on  the  12th  March,  1864,  between  them  of  the 
one  part  and  the  plaintiff  of  the  other  part,  by  which 
it  was  witnessed,  that  in  consideration  of  the  sum  of 
14832.  8*.  lid.  they  granted,  bargained,  sold,  released, 
assigned  and  set  over  to  the  plaintiff,  his  executors, 
administrators  and  assigns,  "  all  the  freehold,  copyhold, 
and  other  real  estate  of  which  the  said  Thomas  Elliott 
and  William  Elliott  were  then  seised  or  possessed  as 
copartners  or  joint  tenants,  and  all  and  singular  their 
joint  live  and  dead  farming  stock,  valuations,  seeds, 
stock  in  trade,  fee.,  and  all  their  joint  leasehold  estate 
&c. :  To  hold  the  same  to  the  plaintiff,  his  heirs,  executors, 
administrators  and  assigns  respectively,  according  to  the 
nature  and  quality  thereof  respectively  for  ever,  in  as 
absolute  a  manner  as  they  the  said  Thomas  and  William 
Elliott  then  held  the  same,  and  could  thereby  assign  or 
transfer  the  same."  The  indenture  was  to  be  taken  as 
part  of  the  case. 

On  the  same  day  Thomas  and  William  Elliott  executed 
a  deed  of  composition  with  their  creditors  to  pay  them  4*. 
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in  the  pound ;  the  amount  of  the  composition  money,        1866. 
1483?.  8s.  11  £,  to  be  raised  and  provided  by  a  sale  of  their      ElLl0Tr 
joint  estate  to  the  plaintiff.    The  deed,  which  was  set      j0HjS0K# 
out  in  the  case,  was  in  the  usual  form,  and  contained  a 
release  of  Thomas  and  William  Elliott  by  their  creditors 
from  their  joint  debts. 

At  the  execution  of  the  first  stated  indenture  Thomas 
and  William  Elliott  were  copartners  in  the  farm,  and 
their  interest  therein  formed  part  of  their  copartnership 
effects. 

On  the  18th  March,  1864,  the  defendant  gave  to 

Thomas  and   William  Elliott  a  notice  to  quit  the  farm, 

haying  at  the  time  of  giving  the  notice  no  knowledge  of 

the  execution  of  either  of  the  above  deeds.    This  notice 

their  solicitor  accepted  for  them,  and  on  the  receipt 

thereof  he  wrote  to  the  defendant  a  letter,  dated  the 

22nd  March,  stilting  that  as  the  solicitor  and  agent  of 

the  plaintiff,  who  was  assignee  of  Thomas-  and  fVUUam 

Elliott,  he  gave  him  notice  that  the  plaintiff  intended 

to  quit  and  deliver  up  possession  of  the  farm  which  the 

plaintiff  then  held  of  him  as  assignee,  on  the  29th    * 

September  next.    The  defendant,  on  the  24th  March, 

acknowledged  the  receipt  of  the  notice. 

After  the  assignment  the  plaintiff  took  possession  of 
the  farm,  and  continued  to  cany  it  on  until  the  expira- 
tion of  the  notice,  but  the  defendant  did  not  know  in 
what  right  (if  any)  the  plaintiff  had  sufih  possession, 
except  as  appeared  from  the  letter  of  the  22nd  March. 
The  plaintiff  appointed  a  valuer  to  value  the  outgoing 
tenant's  rights  on  his  behalf,  and  gave  the  defend- 
ant notice  of  the  appointment  by  letter  of  the  8th 
September,  in  which  he  contended  that  the  defendant 
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1806,  had  no  right  to  setoff  the  300/.  due  on  the  note 
Elliott  against  the  plaintiff's  claim  for  valuations.  To 
Johhboh.  t^8  an  an8Wer  was  returned  by  the  defendant's  solici- 
tors, dated  the  14th  September,  in  which  they  stated 
that  the  defendant  would  not  recognize  the  plaintiff  as 
assignee  of  Thomas  and  William  Elliott;  that  they  had 
no  right  to  assign  without  the  defendant's  consent ;  and 
that  the  defendant  was  entitled  to  settle  with  Thomas 
and  William  Elliott  only  at  the  expiration  of  their 
tenancy. 

The  defendant  appointed  a  valuer  on  his  behalf,  but 
expressly  without  prejudice  to  the  rights  of  either  party. 
The  two  valuers  so  appointed  agreed  that  the  amount  of 
the  valuation  was  451/.  12*.  10d.,  but  it  was  never  signed 
,  by  the  defendant's  valuer,  because  it  was  insisted  upon 
on  the  part  of  the  plaintiff  that  the  valuation  should  be 
made  as  between  himself  and  the  defendant.  The 
defendant  did  not  enter  upon  the  farm,  or  take  any  pro* 
ceedings  to  recover  the  possession  thereof  before  the 
expiration  of  the  notice  to  quit.  The  plaintiff  had  not 
paid  any  rent  to  the  defendant,  and  no  rent  had  been 
paid  to  him  since  he  had  notice  of  the  assign- 
ment of  the  term.  The  plaintiff  had  always  been 
willing  to  pay  to  the  defendant,  and  had  offered  to  pay 
the  rent  which  had  accrued  since  the  assignment 

Thedefendant  refused  to  pay  the  amountof  the  valuation 
to  the  plaintiff  on  the  ground  that  the  assignment  to  him 
of  the  term  and  interest  of  Thomas  and  William  Elliott 
was  not  a  valid  assignment  as  against  the  defendant, 
and  did  not  transfer  their  interest  in  the  farm  to  the 
plaintiff  as  against  him,  that  the  plaintiff  never  became 
the  tenant  of  the  defendant  or  entitled  to  the  valuation, 
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*nd  that  the  tenant's  right  to  the  valuation  was  for-        1866. 

tetfed  by  the  assignment.  Elliott 

The  plaintiff  contended  that  the  term  and  interest  of     Johmbon. 
Thomai  and  WUUam  Elliott  was  vested  in  him  at  the 
time  it  expired,  and  that  he  was  therefore  entitled  to 
the  amount  of  the  valuation. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  plaintiff  was  entitled  to  recover  from  the  defend- 
ant the  amount  of  the  valuation.  The  Court  was  to  be 
at  liberty  to  draw  such  inferences  of  fact  as  a  jury 
might  draw. 

Raymond,  for  the  plaintiff.— First.  After  the  expiration 
of  the  term  a  tenancy  was  created  between  the  defend- 
ant and  his  lessees  by  payment  of  rent,  and  that  was 
assigned  with  all  its  incidents  by  the  lessees  to  the 
plaintiff.  By  virtue  of  that  assignment  the  assignee  has 
a  right  to  take  advantage  of  the  special  stipulations  in 
the  indenture  of  lease.  Stat  32  H.  8.  c.  84.  enables  the 
owners  of  reversions  to  transfer  to  their  grantees  or 
assignees  power  to  take  advantage  of  conditions  and 
covenants  expressed  in  leases  or  grants :  but  does  not 
interfere  with  the  rights  or  liabilities  of  lessees.  [Lush  J. 
That  statute  has  been  held  to  apply  only  to  leases  by  deed ; 
Standen  v.  Chrismas  (a),  which  was  an  action  by  the 
assignee  of  a  reversion.]  There  is  no  rule  of  law  against 
a  tenant  from  year  to  year  assigning  his  term  with  all 
stipulations  which  run  with  the  land ;  and  the  lessor  is 
bound  to  notice  the  assignee.  [Lush  J.  You  must 
contend  that  the  defendant  might  sue  the  plaintiff  for 
not  repairing    the    premises.]     He  might  do  so  as 

(a)  10  Q.  B.  135. 
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\*M.        assignee.     [Lmsh  J.     Buckwortkr.  Shmp*m(a)  was  the 
£Ui0^T~  convene  of  the  present  case.]  There  a  tenant  of  premises 
Jossto*.     horn  year  to  year  died,  his  executors  entered  and  con- 
tinued to  occupy,  and  paid  rent,  and  being  sued  as  tenants 
for  breach  of  the  terms  of  the  original  demise,  they  were 
held  liable.    Parke  B.  said (b\  "If  the  tenant  assigns, 
and  the  landlord  do  not  give  notice,  the  assignee  must 
hold  on  the  same  terms.  That  contract  the  law  will  imply; 
otherwise  the  consequence  would  be,  that  no  action  could 
be  brought  on  the  original  demise  when  there  is  an 
occupation  from  year  to  year,  and  the  tenant  assigns,  for 
there  is  no  contract  whatever  unless  the  original  contract 
is  transferred  by  operation  of  law.     It  is  contended, 
however,  that  the  executors  of  the  original  landlord, 
where  he  is  dead,  must  bring  an  action  against  the 
personal   representative  of  the  original  tenant.     That 
would  be  very  inconvenient;  and  therefore  it  is  better  to 
hold  that  a  new  relation  of  landlord  and  tenant  arises 
by  implication  from  the  situation  of  the  parties,  where 
there  is  a  continuance  of  the  occupation,  and  an  omission 
by  those  who  represent  the  original  parties  to  give  notice 
to  quit."    Here  the  original  contract  was,  as  Parke  B. 
said,  transferred  by  operation  of  law.     [Lush  J.    The 
Court,  in  effect,  said  that,  but  for  anew  tenancy  having  been 
created,  the  executors  would  not  be  liable ;  in  the  present 
case  the  landlord  has  given  notice  to  quit,  which  is  an  im- 
portant element  wanting  in  that  case.    The  tenant  cannot 
shift  bis  contract,  and  create  a  new  liability  between  his 
landlord  and  the  assignee  by  transmission.]    A  covenant 
against  assigning  without  the  licence  of  the  lessor  is  not 

(a)  1  C.  AT.  £  i?.  834;  5  fyr.  344. 
{b)  1  C.  M.  tf«  R.  844. 
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an  absolute  avoidance  of  the  term.     Here  the  term  had       1866. 
expired  before  the  assignment.     And  the  defendant      Elliott 
knew  from  the  letter  of  the  plaintiff's  solicitor  that  he     johhsoh. 
was  claiming  to  be  assignee  of  the  term. 

Secondly.  The  stipulation  for  a  valuation  is  in  the 
nature  of  a  covenant  running  with  the  land ;  and  the 
plaintiff  would  be  subject  to  it  Doe  d.  Thomson  v. 
Amey  (a). 

Somen  (A.  L.  Smith  with  him). — The  plaintiff  has 
to  make  out  an  implied  contract  by  the  defendant  with 
him  as  assignee  to  pay  the  amount  of  the  valuation ;  but 
•   such  a  contract  would  impose  terms  on  the  defendant 
which  he  has  repudiated,    and    therefore    cannot  be 
implied.    Here  the  defendant  instead  of  entering  for  a 
forfeiture  as  he  was  entitled  to  do  gave  the  lessees  notice 
to  quit,  and  therefore  no  inference  arises  of  an  agree- 
ment that  the  plaintiff  should  be  his  tenant  on  the  terms 
of  the  lease.  \MeUor  J.  When  a  tenant  from  year  to  year 
assigns,  and  the  assignment  is  dissented  from  by  the 
landlord,  what  is  the  interest  of  the  assignee  ?]  He  has  the 
remainder  of  the  term  subject  to  the  payment  of  rent  and 
performance  of  the  covenants  as  if  it  had  passed  to  execu- 
tors.   \ShteZ.  After  the  expiation  of  the  term  the  lessees 
were  tenants  from  year  to  year,  holding  under  the  terms 
of  a  lease  which  prohibited  an  assignment  without  the 
licence  of  the  lessor :  that  destroyed  their  power  to 
assign  without  licence.    Mellor  J.  It  was  most  material 
to  the  lessor  that  he,  having  advanced  money  to  the 
lessees,  should  have  the  things  left  by  them  on  the  farm 

(a)  12  A.  $  E.  476. 
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1866.       at  a  valuation;  therefore  he  stipulated  that  the  lessees 


Elliott      only  should  be  his  tenants.] 

v. 
Johnson. 


Raymond,  in  reply. — The  question  is,  what  is  the  legal 
status  of  the  parties  after  the  assignment?  The  assign- 
ment, though  without  the  licence  of  the  lessor,  did  not 
make  the  lease  void,  but  voidable  only;  Arnsby  v. 
Woodward  (a);  but  the  right  to  re-enter  arose,  and,  that 
being  waived,  the  assignment  as  between  the  assignors 
and  assignee  is  good ;  Robinson  v.  McDonnell  (6),  Doe 
d.  Roberts  v.  Roberts  (c),  Arnsby  v.  Woodward  (a),  Bessey 
v.  Windham  (d).  [Lush  3.  Does  the  original  contract 
between  the  plaintiff  and  the  lessees  remain?]  Yes. 
[Lush  J.  Then  they  could  sue  on  this  covenant  In  The 
Marquis  Camden  v.  Batterbury,  on  appeal  (e),  which 
is  nearly  the  same  as  the  present  case,  it  was  held, 
affirming  the  judgment  of  the  Common  Pleas  (/),  that 
the  original  lessor  could  not  sue  the  assignee  of  his 
lessee  for  rents  payable  under  the  lease,  no  contract 
of  tenancy  having  been  created  between  the  lessor  and 
assignee.] 

Mellob  J.  I  am  of  opinion  that  our  judgment  should 
be  for  the  defendant.  The  ftate  of  circumstances  appears 
to  be  this :  A  lease  for  a  term  of  years  was  granted  by 
the  defendant  to  Messrs.  Elliott,  and  in  that  lease  was  a 
special  stipulation  that  the  lessees  should  not  assign 
without  their  landlord's  consent;  and  in  the  event  of 
their  doing  so  the  lessor  was  to  be  at  liberty  to  enter 

(a)  6  B.  #  C.  519.  (b)  2B.#A.  134. 

(e)  2B.fA.  367.  (d)  6  Q.  B.  166. 

(•)  7  C.  B.  N.  8.  864.  (/)  5  C.  B.  JV.  8.  808. 
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and  take  possession;  there  was  also  a  stipulation  that  1866. 
the  lessees  should,  at  the  expiration  of  the  term,  be  Elliott 
paid  for  certain  things  at  a  valuation.  After  the  lease  johvVov. 
had  expired,  Messrs.  ElMott  continued  in  possession,  and 
became  tenants  from  year  to  year  on  the  terms  and  sti- 
pulations of  tfaelease^  so  far  as  they  were  applicable  to  their 
new  relation  of  tenants  from  year  to  year.  It  was  not 
disputed  by  Mr.  Hannen  that  the  stipulation  on  the 
part  of  the  lessor,  as  to  the  valuation,  was  one  of  those 
which  might  be  treated  as  applicable  to  the  new  relation. 
Mr.  Raymond,  on  behalf  of  the  plaintiff,  contended  that 
ihe  lessees  against  the  will  of  the  lessor,  and  without 
any  act  of  recognition  on  his  part,  could  assign  their 
interest  in  the  lease,  and  the  assignee  would  become 
tenant  of  the  lessor  and  entitled  to  the  benefit  of  the 
stipulations  made  between  the  lessor  and  the  lessee  in 
the  original  lease.  I  think  this  is  not  so.  At  common 
law  a  chose  in  action  is  not  assignable;  and  on  an 
assignment  of  a  lease  only  such  things  pass  as  are 
necessarily  inherent  in  the  holding  of  the  land.  The 
question  is  whether  an  assignment  against  the  will  of 
the  lessor  creates  a  contract  between  him  and  the 
assignee,  which  would  not  otherwise  exist,  to  pay  accord- 
ing to  the  stipulation  in  the  lease  for  the  things  at  a  valu- 
ation. That  would  be  very  inconvenient,  and  the  propo- 
sition certainly  requires  some  authority  to  support  it.  But 
there  is  none.  In  Bucktcorth  v.  Simpson  (a)  the  executors 
of  a  tenant  from  year  to  year  who,  after  his  death,  con- 
tinued to  occupy  and  pay  rent,  were  treated  as  tenants 
by  operation  of  law  on  the  terms  of  the  original  con- 
tract.   In  the  present  case,  if  the  landlord  had  done 

(a)  1  C.  M.  #  R.  834;  5  Tyr.  344. 


Elliott 

v. 
Johnson. 
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1866.  any  act  to  fthew  that  he  assented  to  the  assignee  taking 
possession  as  tenant  from  year  to  year,  he  must  be 
deemed  to  have  accepted  him  as  such  tenant  on  the 
terms  of  the  original  lease;  but  without  that,  it  is  con- 
trary to  the  principles  of  law  to  assume  that  there  is  a 
liability  which  the  assignee  can  enforce  as  between  him- 
self and  the  original  lessor.  Therefore,  on  this  ground, 
independently  of  other  difficulties  in  his  way,  the 
plaintiff  is  not  entitled  to  recover  in  this  action. 

Shee  J.  On  the  determination  of  the  tenancy  by  the 
notice  to  quit  from  the  defendant,  the  plaintiff  claims  to 
be  entitled  to  the  benefit  of  the  covenant  entered  into  by 
the  defendant  with  the  original  lessees  to  pay  them  the 
amount  of  the  valuation.  It  is  said  that  he  cannot  do  this, 
because  there  is  no  privity  of  contract  between  him  and 
the  defendant,  and  that  the  mere  fact  of  being  assignee 
of  the  tenancy  from  year  to  year  does  not  enable  him  to 
establish  an  implied  contract  between  him  and  the 
defendant  What  was  assigned  to  the  plaintiff  was  the 
whole  of  the  interest  of  the  original  lessees  in  the 
tenancy  from  year  to  year,  including  the  tillages,  &c., 
which  might  last  eighteen  months  or  more  according 
to  the  time  at  which  the  notice  to  quit  was  given.  I 
am  not  satisfied  that,  apart  from  the  covenant  against 
assigning  without  the  consent  of  the  lessor,  it  would  not 
be  competent  to  a  person  having  an  interest  as  tenant 
from  year  to  year  on  the  terms  of  an  expired  lease  to 
give  to  an  assignee  his  interest  with  all  its  incidents 
under  that  lease.  If  he  could  not  there  would  be  this 
inconvenience,  that  a  substantial  and  valuable  interest  in 
the  improved  condition  of  a  farm,  which  a  tenant  had 
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occupied  for  some  time,  would  not  be  available  for  the       1866. 

payment  of  his  debts  without  the  consent  of  his  land-      Elliott 

lord;  and  I  do  not  see  that  the  landlord  could  be  pre-      Johmon. 

judiced  by  our  recognizing  such  a  power  in  the  tenant. 

But  knowing    that    my  brothers   entertain  a  strong 

opinion  to  the  contrary,  I  prefer  to  rest  my  judgment 

on  the  ground  that  the  plaintiff,  as  assignee,  could  have 

no  greater  interest  than  the  original  lessees  had,  and 

their  tenancy  was  subject  to  the  express  condition  that 

they  should  not  assign  without  the  licence  or  consent 

of  the  lessor.     It  is  said  that  for  some  purposes  they 

could  assign ;  but  they  could  not  do  this  so  effectually  as 

to  destroy  the  lease  and  deprive  the  lessor  of  his  remedies 

on  the  covenants  contained  in  it.     By  the  very  terms  of 

their  lease  they  had  no  power  as  against  their  lessor  to 

grant  an  interest  to  any  other  person ;  and  therefore 

the  original  tenancy  continued  until  determined  by  the 

lessor.  Previous  to  the  letter  of  the  22nd  March,  1864,  he 

did  not  know  in  what  character  the  plaintiff  occupied 

the  farm,  and  did  nothing  subsequently  to  recognise 

him  as  tenant;  therefore  the  plaintiff  had  no  interest  in 

the  farm,  and  is  not  entitled  to  recover. 

Lush  J.  I  have  arrived  at  the  same  conclusion, 
but  my  judgment  proceeds  on  the  grounds  stated  by 
my  brother  Mellor.  The  facts  of  the  case  forbid  any 
inference  that  there  was  any  new  contract  between  the 
assignee  and  the  lessor;  and  therefore  the  plaintiff's 
claim  must  rest  upon  a  doctrine  for  which  no  authority 
has  been  cited,  viz.,  that  the  assignment  of  an  interest 
created  by  parol  passes  to  the  assignee  a  right  of  action 

VOL.  VIII.  e  b.  &  s. 
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1866. 


Elliott 

v. 
Jomraox. 


upon  a  special  stipulation  between  the  lessor  and  the  lessee 
in  the  same  way  as  the  assignment  of  a  leasehold 
interest  created  by  indenture  passes  a  right  of  action 
on  the  covenants.  Bat  the  doctrine  of  covenants 
running  with  the  land  is  confined  to  leases  by  deed. 
There  is  no  instance  in  which  an  assignment  of  a  parol 
agreement  for  a  tenancy  has  been  held  to  pass  the  right 
of  action  upon  collateral  stipulations  from  the  lessee 
to  the  assignee.  If,  as  in  Buckwortk  v.  Simpson  (a)» 
the  lessor  had  assented  to  the  substitution  of  the 
assignee  in  the  place  of  the  original  lessees,  that  would 
have  created  a  new  contract  between  the  lessor  and  the 
assignee,  and  then  we  could  have  easily  come  to  the 
conclusion  that  it  was  on  the  same  terms  as  that  existing 
between  the  defendant  and  the  original  lessees. 

Judgment  for  the  defendant. 

(«)  1  C.  M.  4-  R.  834;  5  2>r.344. 
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Sandeman  and  others  against  Scurr  and  others. 


A  ship  went  to  Oporto  under  a  charterparty  entered  into  between 
her  master  on  behalf  of  the  owners  and  27.,  by  which  the  master  con- 
tracted to  load  at  Oporto  from  the  factors  of  the  affi-eighters  a  full  cargo 
of  wine  or  other  merchandize,  and  to  carry  the  same  to  a  safe  port  in 
the  United  Kingdom :  should  the  cargo  consist  of  wine,  the  freight  was 
to  be  I89.  per  ton  of  252  gallons ;  should  other  goods  than  wine  be 
shipped  the  freight  was  to  be  at  the  same  rate  on  the  quantity  of  wine 
the  vessel  would  have  carried,  to  be  stated  by  a  stevedore  to  be  agreed 
upon  by  the  charterer's  agents  and  the  master.  The  cargo  was  "  to  be 
brought  to  and  taken  from  alongside  the  vessel  at  the  merchant's  risk  and 
expense."  The  captain  was  "  to  sign  bills  of  lading,  if  required,  at  any 
rate  of  freight,  without  prejudice  to  the  charter."  The  ship  was  "  to 
be  addressed  to  the  charterers  agents  at  Oporto  on  usual  terms."  The 
ship  proceeded  to  Oporto  consigned  to  the  agents  of  the  charterer;  she 
was  by  them  put  up  as  a  general  ship;  the  plaintiffs  delivered  their 
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goods  on  board  without  any  knowledge  of  the  ship  being  chartered.         i««fl 

Bills  of  lading  for  the  goods  were  signed  by  the  master  in  the  usual         xoou. 

form.     The  cargo  was  stowed  by  stevedores  employed  and  paid  by  the      « 

charterer's  agents,  but  the  amount  so  paid  by  the  latter  was  repaid  to      »*■»»*« 

them  by  the  master.    In  an  action  by  the  plaintiffs  against  the  owners         „  v* 

of  the  ship  for  damage  done  to  the  goods  by  reason  of  improper  stowage,         ocubb. 

field, 

.   l^That  the  plaintiffs,  having  delivered  the  goods  to  be  carried  in 

ignorance  of  the  ship  being  chartered,  and  having  dealt  with  the  master 

as  clothed  with  the  ordinary  authority  of  a  master  to  receive  goods  and 

give  bills  of  lading  on  behalf  of  his  owners,  were  entitled  to  look  to  the 

owners  at  responsible  for  their  safe  carriage. 

2.  That  the  fact  of  the  stevedores  by  whom  the  cargo  was  loaded 
being  appointed  by  the  charterer's  agents  did  not  alter  the  liability  of  the 
shipowners,  as  in  the  absence  of  any  special  agreement  the  stowage  of 
the  goods  formed  part  of  the  obligation  which  they  took  upon  them- 
selves. 

3.  Quart,  whether  the  charterer  also  would  not  have  been  liable  if  an 
action  had  been  brought  against  him  ? 


HTHE  declaration  stated  that  the  plaintiffs  delivered  to 
the  defendants,  and  the  defendants  received  from 
the  plaintiffs,  certain  goods  of  the  plaiutiffs  to  be  by  the 
defendants  safely  and  securely  shipped,  stowed  and  car- 
ried in  the  ship  Village  Belle,  on  a  voyage  from  the  river 
Douro  in  Portugal  to  London  (the  dangers  of  the  seas 
only  excepted),  and  there  to  be  delivered  to  the  plaintiffs 
for  freight  payable  by  the  plaintiffs  to  the  defendants ;  yet 
the  defendants  did  not  safely  and  securely  ship,  stow 
and  carry  the  goods  on  the  voyage  (although  not  pre- 
vented from  so  doing  by  the  dangers  aforesaid),  but  so 
negligently  shipped,  stowed  and  carried  the  same  that 
by  reason  thereof,  and  not  by  reason  of  the  dangers 
excepted,  the  goods  were  lost,  damaged  and  deteriorated 
in  value. 

Pleas.  First,  that  the  plaintiffs  did  not  deliver,  and 
the  defendants  did  not  receive  the  goods  for  the  purpose 
and  on  the  terms  alleged.  Second.  Not  guilty.  Third. 
That  the  defendants  were  prevented  from  fulfilling  the 
terms  of  the  bailment  by  the  dangers  of  the  seas,  and 

e  2 
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1866.       th&*  the  loss,  damage  and  deterioration  were  occasioned 

&4BDBM  ^  ^  ^ail8Cr8  °^  *e  8Caa* 

a  ▼•  Issue  on  all  the  pleas. 

Soma. 

On  the  trial,  before  Cockburn  C.  J.,  at  the  London 

Sittings  after  Trinity  Term,  1865,  it  appeared  that  the 
action  was  brought  by  the  plaintiffs,  who  were   wine 
merchants,  for  damage  done  to  port  wine  shipped  on 
board  the  Village  Belle,  of  which  the  defendants  were 
owners.    The  captain,  as  agent  for  the  owners,  being 
himself  also  part  owner,  chartered  the  ship  to  Hodgson, 
of  London,  merchant ;  by  this  charterparty,  dated  15th 
October,  1863,  the  master  contracted  to  load  at  Oporto 
from  the  factors  of  the  affireighters  a  full  and  complete 
cargo  of   wine  or  other   lawful    merchandise;    "the 
cargo  to  be  brought  to  and  taken  from  alongside  the 
vessel  at  merchant's  risk  and  expense/'  and  being  so 
loaded  to  proceed  therewith  to  a  safe  port  in  the  United 
Kingdom  as   ordered   on   signing  bills  of   lading,  and 
deliver  the  same  on   being    paid  freight  as  follows : 
viz.,  18*.  per  ton  of  252  gallons.   "  Should  other  goods 
than  wine  be  shipped,  the  freight  to  be  paid  at  the  above 
rate  on  the  quantity  of  wine  the  vessel  would  have  carried, 
which  quantity  is  to  be  stated  by  a  competent  stevedore 
at  Oporto,  such  to  be  agreed  upon  by  the  charterer's 
agents  and  the  captain."    "  The  captain  to  sign  bills  of 
lading,  if  required,  at  any  rate  of  freight  without  pre- 
judice to  this  charter.     The  ship  to  be  addressed  to 
charterer's  agents  at  Oporto  on  usual  terms." 

The  vessel  proceeded  to  Oporto  and  arrived  there  on  the 
6th  December ;  the  captain  put  her  into  the  hands  of 
Coverley  §  Co.,  agents  of  the  charterer,  and  she  was  by 
them  put  up  and  advertised  as  a  general  ship.  The  agents 
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of  the  plaintiffs  at  Oporto  shipped  the  pipes  of  wine  in         1866. 

question  on  board,  under  bills  of  lading   dated   27th     Sandiman 

January,  1864,  in  the  ordinary  form,  signed  by  the  captain       s  ^^ 

after  the  wine  had  been  stowed  on  board.  At  the  time  of 

shipment  and  until  after  action  brought,  the  plaintiffs 

did  not  know  that  the  ship  was  chartered  or  any  of  the 

circumstances.     Stevedores  were  engaged  by   Coverlet/ 

jf  Co.  to  stow  the  cargo,  and  were  paid  by  them  in  the 

first  instance,  but  the  captain  afterwards  repaid  Coverley 

jf  Co.  the  amount  paid  to  the  stevedores  for  loading  the 

ship  and  their  charges.    On  the  arrival  of  the  ship  in 

London  the  pipes  were  delivered  to  the  plaintiffs,  and 

the  defendants  demanded  and  received  from  them  the 

amount  of  the  bill  of  lading  freight  or  the  greater  part 

of  it  in  the  ordinary  course. 

The  plaintiffs  put  in  the  trill  of  lading  and  gave 
evidence  to  shew  that  the  casks  were  in  good  order  when 
delivered  on  board  at  Oporto,  but  were  damaged  from 
improper  stowage.  The  defendants  proposed  to  put  in 
the  charterparty,  which  on  behalf  of  the  plaintiffs  was 
objected  to  as  a  transaction  unknown  to  them,  being 
between  the  defendants  and  third  parties.  It  was 
received  subject  to  that  objection.  The  defendants  then 
relied  on  the  fact  that  Coverley  8f  Co.  were  agents  of 
the  charterer,  and  also  appointed  the  stevedores,  and 
contended  that  the  contract  was  with  the  charterer, 
and  that  they  were  not  answerable  for  the  neglect  of 
the  stevedores. 

The  jury  found  that  the  cargo  was  damaged  in  con- 
sequence of  bad  stowage  by  the  stevedores,  and  a  verdict 
was  entered  for  the  plaintiffs. 

In  Michaelmas  Term,  Edward  James  obtained  a  rule 
to  enter  a  nonsuit  or  verdict  for  the  defendants  on  the  , 
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1866.        ground  that  the  contract  to  stow  and  carry  the  goods 
Sahdemax     was  not  made  with  the  defenclants,  and  that  there  was 
Scuta        no  ^a^^y  on  ihexr  part  for  improper  stowage. 

The  rule  was  argued  in  Trinity  Term,  1866,  May 
24,  25,  before  Cockburn  C.  J.,  Mellor  and  Shee  J  J. 

Brett  and  Garth  shewed  cause. — First  The  bill  of 
lading  signed  by  the  captain,  he  being  also  part  owner, 
and  given  to  the  plaintiffs,  they  having  no  knowledge 
that  this  was  a  chartered  ship,  constituted  a  contract 
between  them  and  the  owners  of  it.  And  the  charter- 
party  cannot  be  received  in  evidence  to  alter  the  con- 
tract in  the  bill  of  lading.  Even  if  it  shewed  that 
the  captain  was  the  charterer's  agent  when  he  signed 
the  bill  of  lading,  it  would  not  be  binding  ou  the 
plaintiffs,  for  they  had  no  knowledge  of  it. 

Secondly.  The  charterparty,  even  if  admitted  in 
evidence,  did  not  give  the  entire  possession  and  dominion 
of  the  ship  to  the  charterer  so  as  to  make  the  captain  his 
agent,  it  only  gave  the  charterer  the  use  of  the  ship  for 
a  certain  voyage.  The  charterer  did  not  appoint  the 
captain,  or  pay  the  crew,  and  the  stevedore  who  was  to 
state  the  freight  to  be  paid  on  other  goods  than  wine 
shipped  on  board,  was  "  to  be  agreed  upon  by  the  char- 
terer's agents  and  the  captain,"  [Cockburn  C.  J.  That 
does  not  incapacitate  him  from  being  the  agent  of  the 
charterer  for  other  purposes.]  The  captain  has  posses- 
sion of  the  goods  as  agent  of  the  shipowners  and  on 
their  behalf,  otherwise  they  could  not  have  a  lien  on  the 
goods  for  the  bill  of  lading  freight ;  and  they  are  estop- 
ped from  claiming  a  lien  for  the  charterparty  freight  by 
their  captain  having  signed  bills  of  lading;  Gilkison  v. 
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Middkton  (a).     A  principal  cannot  excuse  himself  to        1866. 

third  persons  by  secret  limitations  between  himself  and     sahdmah 

his  agent  unknown  to  them.      [Cochburn  C.  J.  Do  you       scvrr 

contend  that  an  action  could  not  be  maintained  against 

the  charterer?]     Tea.  As  to  the  care  and  carriage  of 

the  cargo,  the  master  is  agent  of  the  shipowners.    If 

the  shipowners  demanded  a  higher  freight  than  the  bill 

of  lading  freight,  the  action  for  not  delivering  the  cargo 

would  be  against  the  captain  as  their  agent :  though, 

when  all  the  facts  are  known,  the  shipper  might  have  the 

election  of  an  action  against  either  as  in  the  case  of 

an  undisclosed  principal     In  Blaxhk  v.  Stembridge  (b), 

which  was  an  action  by  the  shipper  against  the  master 

of  the  ship  for  negligence  in  loading  goods,  the  ship  was 

chartered  by  a  charterparty  under  which  the  stevedore 

for  outward  cargo  was  to  be  appointed  by  the  charterer, 

imt  to  be  paid  by  and  to  act  under  the  captain's  orders, 

the  plaintiff  was  aware  of  the  ship  being  chartered,  and 

the  master  in  no  way  interfered  with  the  goods  unless 

the  stevedore  was  to  be  considered  as  his  agent,  it  was 

held  to  be  the  duty  of  the  master,  cm  the  part  of  the 

owner,  to   receive  and  properly  stow  on  board   the 

goods  to  be  carried,  and  that  for  any  damage  to  the 

goods,  occasioned   by  negligence  in  the  performance 

of  that  duty,  the  owner  was  liable  to  the   shipper ; 

but  that  the  master  was  not  liable  except  in  the  case  of 

a  contract  made  with  him,  or  some  act  done  by  him  or 

the  crew,  for  which  he  was  responsible.     In  Sack  v. 

Ford  (c)  the  owner  was  held  liable  for  bad  stowage 

(a)  2  C.  B.  N.  8. 134. 

(ft)  6  C.  B.  N.  8. 894;  affirmed  on  appeal,  Id.  911. 

(c)  13  C.  B.  N.  8.  90. 
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1866.       by  the  stevedore  appointed  by  the  charterer,  by  virtue 
Sahdeman    °f  a  special  stipulation  to  that  effect  in  the  charter. 


V. 
SCUEE. 


Edward  James  and  Dowdeswell,  in  support  of  the  rule. 
— It  is  not  contended  that  under  this  charterparty  there 
was  a  demise  of  the  ship.     But  the  captain,    though 
agent  of  the  owner  for  the  purposes  of  navigating  it, 
may  be  the  agent  of  the  charterer  for  carrying  the  goods 
and  signing  bills  of  lading  in  pursuance  of  the  charter, 
party.     The  registered  owner  is  not  necessarily  respon- 
sible for  repair  of  the  ship.    Under  a  charterparty  in  the 
ordinary  form  the  controul  of  the  capacity  of  the  ship  and 
its  destination  is  given  to  the  charterer,  and  the  captain 
becomes  his  servant,  except  for  the  purposes  of  navi- 
gation.    By  this  charterparty  the  captain  was  to  sign 
bills  of  lading  "if  required,"  that  is  by  the  charterer; 
and  it  might  be  for  freight  greatly  in  excess  of  that  in 
the  charterparty.     He  is  accountable  to  the  charterer 
for  the  whole  of  the  freight,  leaving  him  to  settle  with 
the  owner.     [Cockburn  C.  J.     Would  the  captain  be 
bound  to  sign  bills  of  lading  if  there  was  no  provision  to 
that  effect  in  the  charterparty  ?]     If  goods  are  received 
on  board  under  a  charterparty  there  is  no  occasion  for 
bills  of  lading.     If  the  bill  of  lading  freight  was  paid  to 
the  shipowner  it  might  be  recovered  by  the  charterer 
as  money  received  to  his  use,  because  the  captain  is 
his  agent.    The  owner  of  a  chartered  ship  ceases  for 
the  time  to  be  the  owner,  so  that  the  freighter  may 
recover  for  a  loss  by  barratry  to  which   the   owner 
is    privy;     Vallejo   v.    Wheeler  (a),    Soares  v.   Thorn- 
ton  (b),  in  which  latter  case  there  were  bills  of  lading. 

(a)  Cowp.  143.  (/,)  7  Taunt.  G27.  C40. 
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MadacMan  on  Shipping,  p.  310,  note  4,  observes,  1866. 
"The  case  of  VaUejo  v.  Wheeler  arose  on  a  question  sabdemah 
of  barratry,  under  a  policy  of  insurance,  and  is  not  score 
properly  an  authority  on  questions  in  the  law  of  ship- 
ping." In  James  v.  Jones  (a),  which  was  an  action 
against  the  owners  of  a  chartered  ship  for  not  delivering 
goods  shipped  on  board  by  the  plaintiff,  Lord  Ken- 
yon  nonsuited,  holding  that  the  charterers  were  for 
that  voyage  to  be  deemed  as  owners,  and  the  captain 
as  their  agent  pro  hfic  vice,  the  liability  being  shifted 
by  the  charterparty  from  one  party  to  the  other. 
Mackenzie  v.  Howe  (b)  is  a  decision  to  the  same  effect 
by  Lord  EUenborough.  [Brett—  In  the  fuller  report  of 
Jamet  v.  Jones,  in  Lord  Tenterden  on  Merchant  Ships 
and  Seamen,  p.  35,  11th  ed.,  it  appears  that  the 
master  signed  a  bill  of  lading,  engaging  to  deliver 
the  goods  to  the  plaintiff,  "he  paying  freight  per 
charterparty."]  Mr.  Maclachlan,  in  his  excellent  work  on 
Shipping,  p.  310,  after  citing  James  v.  Jones  and  Mac- 
knzie  v.  Rowe  as  cases  in  which  it  was  held  that  the 
owner  had  divested  himself  of  possession  so  as  to  have 
no  lien  on  the  goods  for  his  freight,  and  to  be  under  no 
liability  for  their  non-delivery,  says,  "In  this  general 
form,  the  doctrine  of  these  cases  is  no  longer  the  law 
of  this  country;  and  the  early  case  of  Parish  v.  Craw- 
fat  (c),  supposed  to  have  been  overruled  by  them,  is 
^iu  of  authority  in  the  construction  of  charterparties 
with  a  view  to  this  question/'  [Shee  J.  In  all  the  editions 
of  Lord  Tenterden'*  book  which  appeared  during  his  life- 
time it  was  said, "  probably  the  case  of  Parish  v.  Crawford 

M3&P.27.  (b)  2  Camp.  482. 

(c)  2  Sir.  1261.    More  fully  reported,  Lord  Tenterden  on  Merchant 
%*  and  Seamen,  p.  34,  11th  ed. 
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1866.       is  not  to  be  considered  as  law.11     See  5th  ed.,  1827, 

Safobvav     P'  22-    In  the  subsequent  editions  that  passage  appears 

Scubb.       M  'e  ^  ***  Wl*611 1  fi*8*  edited  the  work  I  endeavoured 

to  reconcile  the  last  mentioned  case  with  the  two 

former*     See  p.  36,  note  (<?)>  11th  ed.] 

Further,  this  action  is  not  on  the  bill  of  lading  bat 
on  an  alleged  undertaking  by  the  defendants  to  ship, 
stow  and  cany.  When  there  is  a  stevedore  the 
liability  for  damage  by  reason  of  improper  stowage 
is  shifted  to  the  person  who  appoints  him  and  whose 
agent  he  is,  The  plaintiffs,  through  their  agents  at 
Oporto,  were  dealing  with  persons  who  were  only  agents 
for  the  charterer ;  and  it  is  the  duty  of  those  who  deal 
with  an  agent  to  ascertain  whose  agent  he  is  as  well  as 
the  extent  of  his  authority  to  bind  his  principal.  In 
Blaikie  v.  Stembridge  (a),  Willet  J.,  delivering  the  judg- 
ment of  the  Court,  said  it  was  unnecessary  to  rely 
upon  the  circumstance  that  the  shipper  was  aware  of 
the  ship  being  chartered,  "  because,  if  he  did  not  know  it 
that  was  no  fault  of  the  owner's  or  master's.11  In  Sivain- 
ston  v.  Garrick  (A),  where  the  ship  was  hired  under  a 
charterparty  stipulating  that  a  stevedore  should  be 
appointed  by  the  charterer,  it  was  held  that  the  master 
was  not  answerable  even  to  the  owner  for  damage 
occasioned  to  the  latter,  the  appointment  of  the  steve- 
dore having  entirely  relieved  the  master  from  liability 
for  bad  stowage.  [Cochburn  C.  J.  If  the  master  im- 
properly allows  another  person  with  whom  the  shipper 
has  no  privity  to  appoint  the  stevedore,  does  that  get  rid 
of  the  liability  of  the  master  and  owner  ?]  In  SocA  v. 
Ford(c)  the  charterers  could  not  have  maintained  the 
action  without  the  special  stipulation  in  the  charter; 

(a)  6  C.  B.  N.  S.  894.  906.  (b)  2  L.  J.  N.  8  Exch.  2tt>. 

(c)  .13  C.  B.  N.  8.  90. 
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neither  can  the  shipper  if  he  allows  another  person  to        ISQG. 
pot  goods  on  hoard.     In  Blaikie  v.  Stembridge  (a)  the     SAHDWfAll 
Court  said,  "After  a  diligent  search,  we  have  not  found  T- 

any  authority  for  the  position  that  a  person  sending 
goods  to  be  loaded  on  board  a  general  ship  is  entitled 
to  assume,  without  inquiry,  that  his  goods  are  to  be 
shipped  and  stowed  by  the  master,  rather  than  by  a 
stevedore,  and  so,  without  any  contract  with  or  wrong 
done  by  the  master  or  crew,  to  insist  upon  holding  the 
master  liable/'  [Cockbvrn  C.  J.  The  question  in  that 
case  was  very  different  from  the  present,  which  is  one  of 
great  importance.  We  will  take  time  to  consider  our 
judgment.] 

Cur.  adv.  vvk» 

CocKBUftN  C.  J.  now  delivered  the  judgment  of  the 
Court 

This  is  a  case  which  was  argued  before  my  brothers 
Mettor  and  Shee  and  myself. 

The  action  is  brought  against  the  defendants,  who 
are  the  owners  of  the  ship  "  Village  Belle?  for  da- 
mage and  loss  occasioned  by  bad  stowage  to  certain 
goods  shipped  in  that  vessel  by  the  plaintiffs.  The 
facts  upon  which  the  case  turns  are  as  follows: — The 
"Village  Belle"  went  to  Oporto  under  a  charterparty 
entered  into  between  her  master,  on  behalf  of  the 
owners,  and  a  Mr.  Hodgson,  by  which  the  master 
contracted  to  load  at  Oporto  from  the  factors  of  the 
affreighter*,  a  full  cargo  of  wine  or  other  merchandize, 
and  to  carry  the  same  to  a  safe  port  in  the  United  King- 
dom. Should  the  cargo  consist  of  wine,  the  freight  was 
to  be  18*.  per  ton  of  252  gallons;  should  other  goods 
than  wine  be  shipped,  the  freight  was  to  be  at  the  same 
(a)  6  C.  B.  N.  8.  894.  910-911. 
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I860.  rate  on  the  quantity  of  wine  the  vessel  would  have 
Sjjidbmax  carried,  to  be  ascertained  by  a  stevedore  to  be  appointed 
Soubb.  **y  the  charterer's  agents  and  the  master ;  the  cargo 
was  "  to  be  brought  to  and  taken  from  alongside  the 
vessel  at  merchant's  risk  and  expense."  The  cap- 
tain was  to  "  sign  bills  of  lading  at  any  rate  of  freight, 
without  prejudice  to  this  charter."  "  The  ship  was  to 
be  addressed  to  the  charterer's  agents  at  Oporto  on  usual 
terms." 

The  ship  accordingly  proceeded  to  Oporto,  consigned 
to  the  agents  of  the  charterer.  She  was  by  them  put 
up  as  a  general  ship,  but  without  it  being  at  all  made 
known  that  the  vessel  was  under  charter.  The  plaintiffs 
delivered  their  goods  on  board  without  any  knowledge 
that  the  ship  was  not  entirely  at  the  disposition  of  the 
owner.  Bills  of  lading  for  the  goods  in  question  were 
signed  by  the  master  in  the  usual  form.  The  cargo 
was  stowed  by  stevedores  employed  and  paid  by  the 
charterer's  agents,  but  the  amount  so  paid  by  the  latter 
was  repaid  to  them  by  the  master.  The  goods  having, 
been  damaged  by  reason  of  improper  stowage,  the  plain- 
tiffs have  brought  their  action  against  the  defendants  as 
owners  of  the  vessel,  and  the  question  is  whether  the 
defendants,  under  the  circumstances  stated,  are  liable. 
We  are  of  opinion  that  they  are  liable,  and  that  the  action 
against  them  lies. 

On  the  argument  it  was  contended  on  behalf  of  the 
defendants  that  as  the  use  of  the  ship  had  been  made 
over  to  Hodgson,  the  charterer,  and  the  ship  had  been 
put  up  as  a  general  ship  by  his  agents,  and  the  bill  of 
lading  had  been  given  by  the  captain  in  furtherance  of 
a  contract  for  freight  of  which  the  charterer  was  to  have 
the  benefit,  the  captain  must  be  considered  as  having 
given  the  bill  of  lading  as  the  agent  of  the  charterer, 
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and  tbe  contract  as  having  been  made  with  the  latter       1866. 
a&d  not  with  the  defendants,  the  owners  of  the  vessel;     Sahdemah 
*&A  that,  consequently,  the  charterer  was  alone  respon-      s^*. 
table  for  the  negligent  stowing  of  the  goods  in  question. 
It  is  unnecessary  to  decide  whether  the  charterer 
would  or  would  not  have  been  liable  if  an  action  had, 
under  the  circumstances,  been  brought  against   him. 
Our  judgment  proceeds  on  a  ground  wholly  irrespec- 
tive of  the  question  of  the  charterer's  liability,  and  not 
inconsistent  with  it,  namely  that  the  plaintiffs,  having 
delivered  their  goods  to  be  carried  in  ignorance  of  the 
vessel  being  chartered,  and  having  dealt  with  the  master 
as  clothed  with  the  ordinary  authority  of  a  master  to 
receive  goods  and  give  bills  of  lading  on  behalf  of  his 
owners,  are  entitled  to  look  to  the  owners  as  responsible 
for  the  safe  carriage  of  the  goods. 

The  result  of  the  authorities,  from  Parish  v.  Craw- 
ford (a)  downwards,  and  more  especially  the  case  of 
Newberry  v.  Colvin  (b),  in  which  the  judgment  of  the 
Court  of  Exchequer  Chamber,  reversing  the  judgment 
of  the  Court  of   Queen's    Bench,  was    affirmed    on 
appeal  by  the  House  of  Lords  (c),  established  the  posi- 
tion that,  in  construing  a  charterparty  with  reference 
to  the  liability  of  the  owners  of  the  chartered  ship, 
it  is   necessary  to  look  to   the  charterparty  to   see 
whether  it  operates  as  a  demise  of  the  ship  itself  to 
which  the  services  of  the   master  and  crew  may  or 
may  not    be    superadded — or  whether    all    that  the 
charterer   acquires    by  the  terms  of  the   instrument 
is  the  right  to  have  his  goods  conveyed  by  the  par- 

(*)  2  Str.  1251 ;   Lord  Tenterden  on  Merchant  Ships  and  Seamen, 
PHUthed. 
W  7  Bing.  190.  (c)  1  CL  #  F.  283. 
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1806.       ticular    vessel,  and,  as    subsidiary    thereto,    to    have 
Sahdkmah     the  use  of  the  vessel  and  the  services  of  the  master 
Souia.       an^  crew*     *n  *e  *****  ca8e  *e  charterer  becomes  for 
the  time  the  owner  of  the  vessel,  the  master  and  crew 
become  to  all  intents  and  purposes  his  servants,   and 
through  them  the  possession  of  the  ship  is  in  him.      Id 
the  second,  notwithstanding  the  temporary  right  of  the 
charterer  to  have  his  goods  loaded  and  conveyed  in  the 
vessel,  the  ownership  remains  in  the  original  owners, 
and,  through  the  master  and  the  crew  who  continue  to 
be  their  servants,  the  possession  of  the  ship  also.    If  the 
master,  by  the  agreement  of  his  owners  and  the  charterer, 
acquires  authority  to  sign  bills  of  lading  on  behalf  of 
the  latter,  he  nevertheless  remains  in  all  other  respects 
the  servant  of  the  owners ;  in  other  words,  he  retains 
that  relation  to  his  owners  out  of  which  by  the  law 
merchant  arises  the  authority  to  sign  bills  of  lading 
by  which  the  owner  will  be  bound. 

It  appears  to  us  clear  that  the  charterparty  in  the 
present  instance  falls  under  the  second  of  the  two  classes 
referred  to.  There  is  here  no  demise  of  the  ship  itself 
either  express  or  implied.  It  amounts  to  no  more  than 
a  grant  to  the  charterer  of  the  right  to  have  his  cargo 
brought  home  in  the  ship,  while  the  ship  itself  continues 
through  the  master  and  crew  in  the  possession  of  the 
owners,  the  master  and  crew  remaining  their  servants. 

It  is  on  this  ground  that  our  judgment  is  founded. 
We  think  that  so  long  as  the  relation  of  owner  and 
master  continues,  the  latter,  as  regards  parties  who  ship 
goods  in  ignorance  of  any  arrangement  whereby  the 
authority  ordinarily  incidental  to  that  relation  is  affected, 
must  be  taken  to  have  authority  to  bind  his  owner  by 
giving  bills  of  lading.    We  proceed  on  the  well  known 
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principle  that  where  a  party  allows  another  to  appear       1S66. 

before  the  world  as  his  agent  in  any  given  capacity,  he     sasdimas 

most  be  liable  to  any  party  who  contracts  with  such       go^. 

apparent  agent  in  a  matter  within  the  scope  of  snch 

agency.    The  master  of  a  vessel  has  by.  law  authority  to 

sign  bills  of  lading  on  behalf  of  his  owners.    A  person 

shipping  goods  on  board  a  vessel,  unaware  that  the 

Teasel  has  been  chartered  to  another,  is  warranted  in 

assuming  that  the  master  is  acting  by  virtue  of   his 

ordinary  authority,  and  is  therefore  acting  for  his  owners 

in  signing  bills  of  lading.    It  may  be  that,  as  between 

the  owner,  the  master,  and  the  charterer,  the  authority 

of  the  master  is  to  sign  bills  of  lading  on  behalf  of  the 

charterer  only  and  not  of  the  owner.  But  in  our  judgment 

this  altered  state  of  the  master's  authority  will  not  affect 

the  liability  of  the  owner,  whose  servant  the  master  still 

remains,  clothed  with  a  character  to  which  the  authority 

to  bind  his  owner  by  signing  bills  of  lading  attaches 

by  virtue  of  his  office.    We  think  that  until  the  fact 

thathis  authority  has  been  put  an  end  to  is  brought  to 

the  knowledge  of  a  shipper  of  goods,  the  latter  has  a 

right  to  look  to  the  owner  as  the  principal  with  whom 

kw  contract  has  been  made. 

In  Newberry  v.  Cohin  (a),  Tindal  C.  J.,  in  delivering 
the  judgment  of  the  Court,  p.  207,  observes  that  the 
finding  of  the  jury  that  the  charterparty  was  known  to 
the  shippers  "  negatives  any  inference  that  would  other- 
^arue,  that  Betham,"  the  master,  "by  reason  of  his 
command  of  the  vessel,  was  held  out  by  the  defendants 
to  the  plaintiffs  below  as  their  agent  in  the  conduct  and 
nuagement  of  the  ship,  as  they  knew  the  real  situation 
*&<!  relative  rights  of  the  captain  and  the  owners  before 

(a)  7  Bvng.  190. 
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1866.        they  put  their  goods  on  board  to  be  carried  on  that  voy- 
Sandeman     age/'    From  this  language  it  may  be  inferred  that  had 

Scuer.  ti"8  m&terial  circumstance  existed  in  that  case  the  deci- 
sion might  have  been  different,  even  though  the  Court 
there  held  that  there  had  been  a  demise  of  the  ship. 

In  the  case  of  The  St  Cloud  (a),  which  was  recently 
before  the  Court  of  Admiralty,  but  which  was  not 
referred  to  on  the  argument  before  us,  Doctor  Lushing- 
ton,  a  very  high  authority  in  such  a  matter,  on  a  charter- 
party  substantially  the  same  as  the  present,  and  where 
the  goods  had  been  shipped  in  ignorance  that  the 
vessel  was  under  charter,  held  the  owners  liable  on  bills 
of  lading  signed  by  the  master.  After  referring,  as  to 
the  effect  of  the  charterparty,  to  Schuster  v.  McKellar  (b)7 
he  goes  on  to  say,  p.  15,  "  But  there  is  an  important 
distinction  in  this  case.  The  shipper  is  not  proved  to 
have  had  notice  of  the  charterparty.  Until  he  had  such 
notice,  he  would  be  justified  in  supposing  that  in  deal- 
ing with  the  master  for  the  carriage  of  his  goods  he  was 
dealing  with  the  owner's  agent.  For  primS,  facie,  the 
master  is  the  agent  of  the  owner  of  the  ship.  I  cannot 
think  that  it  is  consistent  with  justice,  or  according  to 
ordinary  mercantile  practice,  that  a  shipper  of  goods  on 
board  a  ship  put  up  in  the  usual  way  should  lose  his 
right  to  sue.  the  owner  for  damage,  on  account  of  a 
charter  of  this  description,  of  which  he  has  no  notice. 
I  think  the  burthen  of  proof  must  fall  upon  the  ship- 
owner claiming  exemption  from  liability ;  he  must  shew 
that  the  shipper  had  notice  of  the  charter,  and  was 
aware  that  in  making  the  contract,  the  master  was 
agent  for  the  charterer/'  In  this  view  we  entirely 
concur,  and  hold  the  defendants  to  be  liable. 

(a)  Brown.  #  Lush  4.  (b)  7E.fB.  704.  723. 
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We  attach  no  weight  to  the  fact  that  the  stevedores,  18G6. 
by  whom  the  cargo  was  loaded,  were  appointed  by  the  sakdemas 
charterer's  agents.  The  stowage  of  goods,  in  the  absence 
of  any  special  agreement,  forms  part  of  the  obligation 
which  the  carrier  takes  upon  himself.  It  is  a  duty  to 
be  discharged  by  the  master  and  crew.  By  this  charter, 
the  intervention  of  a  stevedore  is  only  made  necessary 
in  order  to  ascertain  the  quantity  the  ship  would  carry. 
There  is  nothing  to  release  the  master  and  crew  from 
their  responsibility  in  respect  of  the  stowage.  The 
stevedores  were  probably  appointed  by  the  charterer's 
agents  for  the  convenience  of  the  master,  the  agents 
being  acquainted  with  the  port,  and  knowing  who  were 
fit  persons  to  be  employed.  The  expense  was  ultimately 
defrayed  by  the  master.  At  all  events  the  plaintiffs 
were  no  parties  to  the  employment  of  the  stevedores, 
and  have  a  right  to  look  to  the  owners  for  the  proper 
stowage  and  safe  conveyance  of  the  goods. 

For  these  reasons  we  are  of  opinion  that  the  rule 
to  enter  the  verdict  for  the  defendants  must  be  dis- 
charged. 

Rule  discharged. 


vol.  viii.  f  b.  &  6. 
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IN  THE  EXCHEQUER  CHAMBER. 

The  Tyne  Improvement  Commissioners  against 
The  General  Steam  Navigation  Company. 

1.  A  local  Act,  41  G.  3.  c  lxxxvi.,  after  establishing  licensed  pilots 
for  the  port  of  Newcastle  upon  Tyne,  by  sect  6  renders  it  compulsory 
on  all  foreign  vessels  resorting  to  that  port  to  employ  such  pilots, 
leaving  it  optional  with  British  ships  to  do  so.  The  General  Pilot  Act, 
6  G.  4  c.  125.,  repealed  by  The  Merchant  Shipping  Repeal  Act,  1854, 
17  &  18  Vict.  c.  120.,  excuses  owners  and  masters  of  ships  from  liability 
for  loss  occasioned  by  the  act  of  a  licensed  pilot,  s.  55;  and  imposes 
a  penalty  on  any  master  employing  an  unlicensed  pilot  after  a  licensed 
one  has  offered  to  take  charge  of  the  ship;  s.  58.  By  s.  89,  "  nothing 
in  this  Act  contained  shall  extend  or  be  construed  to  extend  to  the 
taking  away,  abridging,  defeating,  impeaching  or  interrupting  of 
any  grants,  liberties,  franchises  or  privileges  heretofore  granted  by 
any  charters  or  Acts  of  Parliament  to  the  pilots  of  the  Trtnitv  House 
of  the  town  of  Kinaston  upon  Hull,  or  the  Trinity  House  of  Newcastle 
upon  Tyne,  or  to  give  any  authority  to  the  Corporation  of  the  Trinity 
House  of  Deptford  Strona,  within  any  ports  or  districts  having  separate 
jurisdiction  in  matters  of  pilotage,  under  any  Act  of  Parliament  or 
charter,  or  to  alter  or  repeal  any  provisions  contained  in  any  Act  or  Acts 
of  Parliament  relating  to  the  pilots  of  any  ports  or  districts  in  relation 
to  which  particular  provision  snail  have  been  made  in  any  Act  or  Acts 
of  Parliament  as  to  the  pilots  or  pilotage,  or  to  the  pilotage  within  the 
limits  prescribed  by  any  Act  or  Acts  of  Parliament  relating  to  pilotage 
for  such  ports,  or  to  the  burthen  of  vessels  navigating  to  or  from  such 
ports."  The  Merchant  Shipping  Act,  1854,  17  &  18  Vict.  c.  104.,  enacts, 
by  sect.  388, "  no  owner  or  master  of  any  ship  shall  be  answerable  to  any 
person  whatever  for  anv  loss  or  damage  occasioned  by  the  fault  or  in- 
capacity of  any  qualified  pilot  acting  in  charge  of  Buch  ship,  within  any 
district  where  the  employment  of  such  pilot  is  compulsory  by  law;"  and 
by  sect.  353  "  the  employment  of  pilots  shall  continue  to  be  compulsory 
in  all  districts  in  which  the  same  was  by  law  compulsory  immediately 
before  the  time  when  this  Act  comes  into  operation ;  and  all  exemptions 
from  compulsory  pilotage  then  existing  within  such  districts  shall  also 
continue  in  force" :  Held,  recognising  and  affirming  the  decision  mDodd 
v.  Embleton,  9  D.  #  B.  27,  that  the  proviso  in  stat  41  G.  3.  c.  lxxxvL  s.  6. 
was  not  repealed,  and  consequently,  that  the  owner  of  a  British  vessel, 
having  on  board  a  pilot  licensed  under  that  Act,  was  responsible  for 
injury  arising  from  the  misconduct  of  the  pilot 

2.  Judgment  having  been  signed  for  the  plaintiff  in  an  action  raising 
the  above  question,  Held,  by  the  Queen's  Bench,  that  they  had  no  power 
under  Reg.  Gen.  HU.  Term,  1853,  16  Vict.  r.  26,  (see  1  E.  #  B.  App., 
~k  lxxxiii.),  to  allow  interest  for  the  time  execution  had  been  delayed 
>y  the  proceedings  in  appeal  (a) :  but  by  the  Exchequer  Chamber,  that 
they  had  power  to  do  so,  under  The  Common  Law  Procedure  Act, 
15o4,  17  &  18  Vict.  c.  125.  s.  42. 

(a)  See  Reg.  Gen.  Trin.  Vac.  1867,  post. 
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1866. 


Tim 

Improvement 


JHIS  was  an  appeal  from  the  decision  of  the  Queen's  ffiS 

The  declaration  alleged  that  the  plaintiffs  were  pos-  ^T^xu- 
sessed  of  a  certain  dredger,  and  the  defendants  were  Company, 
possessed  of  a  certain  screw  steam  vessel  of  which  they 
had  the  management  by  their  servants  and  mariners 
employed  in  that  behalf,  and,  the  dredger  and  the  steam 
vessel  being  afloat  on  the  river  Tyne,  the  defendants 
took  such  bad  and  improper  care  of  their  steam  vessel, 
and  navigated  and  directed  and  managed  the  same  and 
managed  the  engines  of  the  same  in  so  careless,  neg- 
ligent and  improper  a  manner,  that  by  and  through 
the  carelessness,  negligence  and  mismanagement  and 
improper  conduct  of  the  defendants  by  their  servants 
and  mariners,  the  steam  vessel  ran  foul  of  and  struck 
■gainst  the  dredger  of  the  plaintiffs,  and  the  screw  of 
the  steam  vessel  struck  against  the  dredger,  whereby  it 
wa*  greatly  damaged  and  was  swamped  and  sank,  and 
the  machinery  of  the  dredger  and  divers  goods  of  the 
plaintiffii  then  being  in  the  dredger  were  wetted  and 
spoiled,  and  the  plaintiffs  incurred  expenses  in  repairing 
the  damage  done  to  the  dredger  and  in  raising  her  and 
bearing  the  water  therefrom,  and  in  repairing  the 
Machinery  of  the  dredger,  and  in  preserving  divers 
goods  of  the  plaintiffs  in  the  dredger ;  and  the  plain- 
ttfa  lost  the  use  of  the  dredger  for  a  long  time  and 
the  profits  which  they  might  have  derived  therefrom. 
Damages  claimed,  1000J. 

Pleas.  First.  Not  guilty.  Second.  That  the  defendants, 
*t  the  time  of  the  committing  of  the  alleged  grievance, 
*ere  the  owners  of  the  screw  steam  vessel,  and  that  the 
f  2 
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loss  and  damage  were  occasioned  by  the  fault  or  inca- 

^yki        pacity  of  a  qualified  pilot  then  acting  in  charge  of  the 

ComSIrionera  8team  vessel,  under  and  in  pursuance  of  the  provisions 

v-  of  The  Merchant  Shipping  Act,  1854,  within  a  district 

Steam       where  the  employment  of  such  pilot  was  compulsory 

Navigation  r    * 

Company.       by  law. 

Replications.  The  plaintiffs  took  issue  upon  the  first 
and  second  pleas,  and  to  the  second  plea  replied  that 
the  steam  vessel  of  the  defendants,  at  the  time  of  the 
alleged  grievances,  was  a  vessel  as  to  which  the  employ- 
ment of  a  pilot  was  not  compulsory  by  law. 

The  case  was  tried  at  the  Spring  Assizes  for  New- 
castle in  1864,  by  WiUes  J.,  without  a  jury,  who  found 
a  verdict  for  the  plaintiffs,  damages  588/.,  subject  to  the 
opinion  of  the  Court  upon  the  question  of  exemption 
by  reason  of  having  a  pilot  on  board  under  the  statutes* 

The  following  case  was  stated  and  furnished  by  his 
Lordship. 

This  was  an  action  by  the  Tyne  Commissioners  against 
the  owners  of  a  screw  steamer  for  running  into  one  of 
the  Commissioners'  dredging  boats.  There  were  two 
questions,  one  of  fact,  whether  the  accident  happened 
by  the  actionable  negligence  of  the  defendants'  ser- 
vants. This  I  decided  in  favour  of  the  plaintiffs.'  The 
other  question  was  upon  a  plea  of  The  Merchant  Ship* 
ping  Act,  1854,  whether  the  defendants  were  exempt  from 
liability  because  of  what  was  done  having  been  done 
under  the  orders  of  a  qualified  pilot  This  I  reserved. 
It  depends,  as  I  understand  it,  upon  whether  the  vessel 
was  of  such  a  character  as  to  have  been  bound  (in  the 
sense  put  upon  that  word  by  the  authorities)  to  take  a 
pilot.  I  therefore  only  furnish  so  much  of  the  evidence 
appearing  upon  my  notes  as  touches  that  matter,  viz. 
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The  defendants'  steamer  was  a  British  sea-going  vessel        18CG. 

usually  trading  between   London   and   Tanning.     She         tyhjb 

went  upon  the  occasion  in  question  in  ballast  to  the  cbmSSSL 

Tyne  with  a  view  to  get  a  cargo  thence  to  London.    As 

she  was  going  up  the  river  and  before  she  had  arrived  at 

her  berth  she  cast  anchor,  swung  up  with  the  tide  which 

was  flowing,  and  in  doing  so  struck  the  bow  of  the 

dredger,  which  was  going  down  the  river  at  the  time. 

The  casting  anchor  in  order  to  swing  round  was  not 

improper  in  itself,  but  it  was  wrong  when  done  because 

of  the  dredger,  so  unwieldy,  being  so  near  that  striking 

her  in  swinging  was  practicably  inevitable.  The  steamer 

was  in  charge  of  a  qualified  pilot  duly  licensed  by  the 

Trinity  House  of  Newcastle,  and  what  was  done  was 

done  by  his  orders  and  under  his  control.    The  master 

and  crew  were  not  to  blame,  but  the  pilot,  if  anybody, 

for  giving  the  orders. 

A  rule  to  enter  a  verdict  for  the  defendants  having 
been  obtained  in  Easter  Term,  1864,  it  came  on  for 
argument  at  the  Sittings  after  the  next  Term,  when  the 
Court  said  it  was  needless  to  argue  it,  as  they  felt  them- 
selves bound  by  Dodds  v.  Embleton  (a),  and  discharged 
the  rule. 

The  case  was  argued  before  Kelly  C.  B.,  Willes 
and  Btles  J  J.,  and  Channell  and  Pioott  BB. 


Temple  {Jones  with  him),  for  the  defendant. — The 
damage  sued  for  having  been  caused  by  the  act  of  a 
qualified  pilot  on  board  the  defendants'  ship,  they  are 
excused  from  liability  by  The  Merchant  Shipping  Act, 
1854, 17  &  18  Vict.  c.  104.' 

(a)  9D.fS.  27. 
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Sect  853  of  that  statute  enacts  that, "subject to  any 

^^        alteration  to  be  made  by  any  pilotage  authority  in  pur- 

O^SSSmm  suance  of  the  P°wer  hereinbefore  in  that  behalf  given, 

v-  the  employment  of  pilots  shall  continue  to  be  compul- 

St«am       sory  in  all   districts  in  which  the  same  was  by  law 

Navigation 

Company,  compulsory  immediately  before  the  time  when  this  Act 
comes  into  operation;  and  all  exemptions  from  compul- 
sory pilotage  then  existing  within  such  districts  shall  also 
continue  in  force ;  and  every  master  of  any  unexempted 
ship  navigating  within  any  such  district  who,  after  a 
qualified  pilot  has  offered  to  take  charge  of  such  ship 
or  has  made  a  signal  for  that  purpose,  either  himself 
pilots  such  ship  without  possessing  a  pilotage  certificate 
enabling  him  so  to  do,  or  employs  or  continues  to 
employ  an  unqualified  person  to  pilot  her,  and  every 
master  of  any  exempted  ship  navigating  within  any  such 
district  who  after  a  qualified  pilot  has  offered  to  take 
charge  of  such  ship  or  has  made  a  signal  for  that  pur- 
pose employs  or  continues  to  employ  an  unqualified 
pilot  to  pilot  her,  shall  for  every  such  offence  incur  a 
penalty  of  double  the  amount  of  pilotage  demandable  for 
the  conduct  of  such  ship."  And  by  sect.  888,  "No 
owner  or  master  of  any  ship  shall  be  answerable  to  any 
person  whatever  for  any  loss  or  damage  occasioned  by 
the  fault  or  incapacity  of  any  qualified  pilot  acting  in 
charge  of  such  ship,  within  any  district  where  the 
employment  of  such  pilot  is  compulsory  by  law/1 

It  therefore  becomes  necessary  to  look  to  the  state  of 
the  then  existing  law.  The  common  law  contains  no 
provisions  on  the  subject,  but  a  local  Act,  41  G.  8. 
c.  lxxxvi.,  "  for  extending  and  enlarging  the  powers  and 
increasing  the  rates  and  duties  of   the  Corporation  of 
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the  Trinity  House  of  Newcastle  upon  Tyne,  and  for  1866. 
better  regulating  the  port  of  Newcastle,"  after  establish-  tthi 
ing  for  that  port  a  system  of  licensed  pilots,  enacts  by  q^SSSL 
its  6th  section  that  "the  owners  or  masters  of  any 
foreign  ships  or  vessels  resorting  to,  or  coming  into  or 
departing  from  the  said  port  of  Newcastle,  or  any  of  the 
creeks  or  members  belonging  thereto,  shall  and  they  are 
hereby  obliged  and  required  respectively  to  receive,  take 
on  board,  and  employ  in  the  piloting  and  conducting 
such  their  ships  or  vessels,  such  pilots  to  be  licensed  as 
aforesaid ;  and  in  case  of  their  neglect  or  refusal  to 
receive  and  employ  such  pilots  as  aforesaid,  they  shall 
severally  nevertheless  answer  and  pay  to  the  said 
master,  pilots,  and  seamen,  the  aforesaid  pilotage  duties, 
and  the  same  shall  be  recoverable  in  the  same  manner 
as  if  such  pilots  had  been  actually  received  and  em- 
ployed :  Provided  always  that  nothing  in  this  Act  con- 
tained shall  extend  or  be  construed  to  extend  to  oblige  or 
compel  the  owners  or  masters  of  my  British  ships  or  other 
vessels,  to  employ  or  make  use  of  any  pilot  or  pilots  in 
piloting  or  conducting  such  ships  or  vessels  if  they  shall 
not  respectively  be  aminded  or  desirous  so  to  do/'  The 
plaintiffs  rely  on  this  latter  portion,  which  however 
is  only  a  proviso  and  not  by  way  of  positive  legisla- 
tion. This  statute  therefore  rendered  the  taking  a  pilot 
compulsory  on  foreign  vessels  only,  which  the  ship  in 
the  present  case  was  not  But  subsequently  came  the 
General  Pilot  Act,  6  G.  4.  c.  125.,  which,  although  with 
several  other  Acts  relating  to  merchant  shipping  repealed 
by  The  Merchant  Shipping  Repeal  Act,  1854,  17  &  18 
Vict  c.  120.,  is  kept  alive  for  the  present  purpose  by  The 
Merchant  Shipping  Act,  1854,  17  &  18  Vkt.  c.  104. 
'.353.    Having  by  sect  55  provided  that  owners  or 
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I8G6.        masters  of  ships  should  not  be  answerable  for  loss  or 
Ttne        damage  arising  from  the  incompetency  of  licensed  pilots, 
&2£.  «**•  58  enacts  that   "Every  master  of  any  ship  or 
vessel  who  shall  act  himself  as  a  pilot,  or  who  shall 
employ  or  continue  employed  as  a  pilot  any  unlicensed 
person,  or  any  licensed  person  acting  out  of  the  limits 
for  which  he  is  qualified,  or  beyond  the  extent  of  his 
qualification,  after  any  pilot  licensed  and  qualified   to 
act  as  such,  within  the  limits  in  which  such  ship  or 
vessel  shall  then  actually  be,  shall  hare  offered  to  take 
charge  of  such  ship  or  vessel,  or  have  made  a  signal 
for  that  purpose,  shall  forfeit  for  every  such  offence 
double  the  amount  of  the  sum  which  would  have  been 
legally  demandable  for  the  pilotage  of  such  ship   or 
vessel,  and  shall  likewise  forfeit  for  every  such  offence 
an  additional  penalty  of  5/.  for  every  fifty  tons  burthen  of 
such  ship  or  vessel,  if  the  Corporation  of  Trinity  House 
of  Deptford  Strand,  as  to  cases  in  which  pilots  licensed 
by  or  under  the  said  Corporation  shall  be  concerned,  or 
the  said  Lord  Warden  for  the  time  being,  or  his  lieu- 
tenant for  the  time  being,  as  to  cases  in  which  the 
Cinque  Part  pilots  shall  be  concerned,  shall  think  it 
proper  that  the  person  prosecuting  should  be  at  liberty 
to  proceed  for  the  recovery  of  such  additional  penalty, 
and  certify  the  same  in  writing."     Sect.  59  contains 
several  exceptions,  none  of  which  apply  to  the  present 
case.     The  plaintiffs   however    rely  on  sect.   89,  the 
earlier  words  of  which  however  provide  that  the  statute 
shall  not  interfere  with  any  previous  legislation  affecting 
the  Trinity  House  of  Newcastle  upon  Tyne, 

The  Court  below  considered  themselves  bound  by  Dodd 
v.  Embletan  (a),  in  which  it  was  held  that  the  master  of 
(a)  9D.#R.  27. 
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a  vessel  having  on  board  a  licensed  pilot  appointed  by  the        1806. 

Trinity  House  of  Neiocastle  upon  Tyne  under  this  local        TyKE 

Act,  41  G.  3.  e.  lxxxvi.  *.  6.,  was  not  entitled  to  the  pro-  cS^ne™ 

tection  of  stat.  6  G.  4.  c.  125.  s.  55.     That  case  however      „   v- 

Gknkbal 

was  merely  an  application  for  a  rule  nisi,  which  was        Steam 

scarcely  argued  and  rather  hastily  refused.     Besides  it      Company. 

is  only  reported  by  Bowling  $  Ryland;  it  is  not  to 

be  found   in    the  authorized  reports  of  BameweU  tf 

Cresswell,  the  latter  of  whom  was  connected  with  the 

Tyne;  and  it  is  not  noticed  in  the  editions  of  Abbott 

on  Merchant  Ships  and  Shipping  which  appeared  after 

it  during  the   life  of   the   author,  nor  in  the  other 

text  books.     \Channell  B.     It  is  mentioned  in  the  3rd 

ed.  of    Maude    and    Pollock  on    Merchant    Shipping, 

p.  222.]    Two  cases  have  been  decided  on  stat.  87  G.  3. 

clxxviii.  relative  to  the  port  of  Liverpool  and  the  General 

Pilot  Acf,  52  G.  8.  c.  89.,  viz.,  Carruihers  v.   Syde- 

hotham  (a)  and  The  Attorney  General  v.  Case  (h)9  which, 

though  differing  between  themselves  as  to  whether  stat. 

52  G.  3.  c.  39.  is  a  .public  or  a  private  Act,  agree  in 

holding  that  the  compulsory  employment  of  a  licensed 

pilot  renders  the  owner  irresponsible  for  injury.     [He 

also  cited  the  case  of  The  Killamey  (c)  on  the  Hull 

Pilot  Act,  2  &  3  W.  4.  c.  cv.,  6  G.  4.  c.  125.  and  17  & 

18  Vict.  c.  104,] 

Edward  James  (Liddell  and   Gainsford  Bruce  with 
him),  who  appeared  for  the  plaintiffs,  was  not  called  on. 

Kelly  C.  B.     The  question  is,  whether  the  master 
of  the  defendants'  vessel  was  bound  under  the  statutes  to 

(a)  iAf.fS.  78.  (6)  3  Price  302. 

(c)  1  Lush.  Adm.  R.  427. 
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employ  a  qualified  pilot  on  the  ship  entering  the  river 
Tyne. 

The  first  statute  bearing  on  the  subject  is  the  Act, 
41  O.  8.  c.  lxxxvi.  By  the  recital  it  appears  ttfat 
certain  authorities  had  been  empowered  to  appoint  a 
number  of  pilots  for  conducting  ships  or  vessels  up  and 
down  the  river  Tyne,  and  into  and  out  of  the  port  of 
Newcastle  and  the  creeks  and  members  belonging  thereto, 
and  in  sect.  6  there  is  an  express  provision  as  to  what 
species  of  vessels  shall  be  navigated  by  those  pilots  when 
coming  into  or  going  out  of  that  port  That  provision 
is  that  the  owners  or  masters  of  any  foreign  ships  or 
vessels  are  obliged  and  required  to  employ  those  pilots. 
But  there  is  a  proviso  which  forms  part  of  this  section, 
and  although  negative  in  its  character  is  affirmative  in 
its  substance,  and  obligatory  on  masters  using  this  port ; 
"Nothing  in  this  Act  contained  shall  extend  or  be 
construed  to  extend  to  oblige  or  compel  the  owners  or 
masters  of  any  British  ships  or  other  vessels,  to  employ  or 
make  use  of  any  pilot  or  pilots  in  piloting  or  conducting 
such  ships  or  vessels  if  they  shall  not  respectively  be 
aminded  or  desirous  so  to  do."  The  provisions  of  this 
Act,  therefore,  are  in  effect  that  the  pilots  appointed  by 
the  authorities  in  question  are  the  persons  whom  foreign 
vessels  are  bound  to  employ,  but  no  other  vessel  shall 
be  bound  to  do  so. 

Then  comes  the  General  Pilot  Act,  6  G.  4  c  125., 
which  contains  various  provisions  relating  to  the  employ- 
ment of  pilots  in  general  in  the  ports  and  places  within 
the  limits  of  the  kingdom  where  there  were  local  Acts. 
It  is  contended  that  by  sect.  58  of  this  Act  it  was 
made  compulsory  on  the  masters  of  British  vessels  as 
well  as  foreign  to  employ  licensed  pilots  in  all  ports,  and 
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fcmaeqiiently  in  that  of  Newcastle  upon  Tyne.    Now,        iggft. 

assuming  that  such  is  the  effect  of  sect  58,  when  con-        ^^ 

ndered  apart  from  the  rest  of  the  Act,  or  of  any  local  ^gSSSL 

Act,  or  taken  together  with  local  Acts,  we  come  to  sect 

88  of  that  Act,  and  the  question  arises,  does  not  this 

case  come  within  that  section,  which  in  effect  enacts 

that  the  obligations  which  would  be  imposed  by  any  other 

sections  of  the  Act  relative  to  the  employment  of  pilots 

■hall  not  be  imposed  if  in  so  doing  the  statute  would 

have  the  effect  of  altering  or  repealing  the  provisions  of 

any  other  statute  relating  to  pilots? 

We  must  remember,  when  we  come  to  the  considera- 
tion of  this  statute,  that  this  is  not  the  first  time  this 
question  has  arisen.  It  arose  in  Dodd  v.  Embleton  (a) 
in  1826,  and  consequently  very  soon  after  the  Act 
passed.  It  was  then  considered  in  the  Queen's  Bench ; 
and#the  construction  put  on  it  by  that  Court,  presided 
over  by  Lord  Tenterden,  a  Judge  not  only  of  the 
greatest  ability,  sound  knowledge  and  great  reasoning 
powers,  but  eminently  familiar  with  the  subject  then 
define  the  Court,  was  that  the  case  came  within  sect  89, 
ttd  therefore  it  was  not  compulsory  on  masters  of  ves- 
sels navigating  within  the  port  of  Newcastle  to  employ 
Kcensed  pilots. 

Now  let  us  see  on  what  grounds  this  decision  is 
ttught  to  be  impeached,  a  question  which  involves 
ti>e  construction  of  the  89th  section  of  stat.  6  G.  4. 
c*  125.  The  effect  of  sect  58  and  the  statutes  in 
g^eral  would  render  it  obligatory  on  vessels  to  em- 
pty licensed  pilots.  But  then  it  will  probably  be 
*id  that  the  words  of  sect  89  alter  that.  Its  lan- 
PUge  is,  "Nothing  in  this  Act  contained  shall  ez- 
(a)  9  D.  #  R.  27. 
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1866.  tend  or  be  construed  to  extend  to  the  taking  away, 
Tysb  abridging,  defeating,  impeaching  or  interrupting  of  any 
CoZS^  8»nt^  liberties,  franchises  or  privileges  heretofore 
granted  by  any  charters  or  Acts  of  Parliament  to  the 
pilots  of  the  Trinity  House  of  the  town  of  Kingston 
upon  Hull,  or  the  Trinity  House  of  Newcastle  upon 
Tyne."  But  it  proceeds:  "or  to  give  any  au- 
thority to  the  Corporation  of  the  Trinity  House  of 
Deptford  Strond,  within  any  ports  or  districts  having 
separate  jurisdictions  in  matters  of  pilotage,  under 
any  Act  of  Parliament  or  charter."  Perhaps  an  argu- 
ment might  be  raised  that  the  effect  of  these  words, 
however  applicable  to  British  vessels  or  vessels  in 
general,  would  not  confer  on  the  Corporation  of  the 
Trinity  House  an  authority  within  the  port  of  Newcastle 
upon  Tyne.  We  come  however  to  other  words  which 
admit  no  other  construction  than  that  which  the  Couft  of 
Queen's  Bench  has  put  on  them, — "  or  to  alter  or  repeal 
any  provisions  contained  in  any  Act  or  Acts  of  Parliament 
relating  to  the  pilots  of  any  ports  or  districts  in  relation 
to  which  particular  provision  shall  have  been  made  in 
any  Act  or  Acts  of  Parliament  as  to  the  pilots  or  pilot- 
age, or  to  the  pilotage  within  the  limits  prescribed  by 
any  Act  or  Acts  of  Parliament  relating  to  pilotage  for 
such  ports,  or  to  the  burthen  of  vessels  navigating  to  or 
from  such  ports."  Now  when  we  find  that  in  the  local 
Act,  41  G.  t .  c.  lxxxvi.,  there  is  a  series  of  comprehen- 
sive provisions  determining  the  whole  law  of  pilotage  as 
applicable  to  that  port,  it  is  impossible  to  say  that  a 
statute  which  would  repeal  any  provision  relating  to 
pilots  would  not  affect  the  local  Act.  It  is  impossible 
to  say  that  such  a  statute  would  not  have  the  effect 
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of  most  materially  altering,  I  will  not  say  repealing, 

because  it  extends,  the  Act.  J^j 

We  therefore  think,  even  independent  of  the  high  (J^JJg^ 
authority  on  this  question,  that,  looking  at  the  general  v- 

provision  of  the  local  statute,  to  the  general  intent  of 
stat  6  G.  4  c.  125.,  and  qualified  as  it  is  by  sect.  89,  the 
effect  of  sect.  89  is  so  far  to  alter  the  local  Act  as  to 
bring  this  case  within  the  operation  of  that  section, 

and  leave  masters  under  no  obligation  to  employ  pilots 

*hen  navigating  the  Tyne. 
Some  cases  have  been  cited  as  to  pilotage  in  the 

ports  of  Hull  and  Liverpool,  but  they  do  not  affect  this 

<**&    Besides  one  of  them,  The  Attorney  General  v. 

&*  (a),  has  certainly  been  overruled  on  one  point 


The  rest  of  the  CoubV  concurring, 


Judgment  affirmed. 


011  the  28th  January,  1867,  the  plaintiff  signed  judg- 
ment, and  subsequently  obtained  an  order  of  Lush  J. 
on  tne  Master  to  compute  interest  for  such  time  as  execu- 
tion had  been  delayed  by  the  proceedings  on  appeal  under 
H  Gen.  Hil  Term,  16  Vict.,  1858,  rule  26,  which 
provides: — "On  error  from  one  of  the  superior  Courts 
roch  Court  shall  have  power  to  allow  interest  for  such 
time  as  execution  has  been  delayed  by  the  proceedings 
in  error,  for  the  delaying  thereof;  and  the  Master,  on 
taxing  the  costs,  may  compute  such  interest  without 

(a)  3  Price  302. 


[1867.] 


78  [EASTER  TERM.] 

[1867.]      any  rule  of  Court  or  order  of  a  Judge  for  that  purpose." 
Tthi        (See  I  E.fr  B.  App.,  p.  lxxxiii.) 

Improvement 
Commissionen 

General         In  Easter  Term,  Jones  obtained  a  rule  to  rescind  the 

Navigation     or*er  °'  ^Iw*  '•  on  *^e  ground  *^at  ^*S-  Gen.  HiL 

Company.      Term,  16  Vict.,  1858,  rule  26,  was  made  in  pursuance 

Ui<mday,         of  The  Common  Law  Procedure  Act,  1852, 15  &  16 

May  13th.]        y^  c   76  8  j^q  ^  and  therefore  applied  to  error  only, 

and  not  to  appeal,  the  right  to  which  was  created  by 

The  Common  Law  Procedure  Act,  1854,  17  &  18  Vict. 

c.  125.  ss.  84  et  seq. 

Gainsford  Bruce  shewed  cause,  and  contended  that  an 
appeal  under  The  Common  Law  Procedure  Act,  1854, 
17  &  18  Vict.  c.  125.,  was  for  all  purposes,  except  where 
otherwise  provided,  to  be  considered  and  treated  as 
error,  and  referred  to  sects.  88,  41,  and  the  form  of 
judgment  in  the  Forms  Michaelmas  Vacation,  1854, 
No.  21.    (See  4  E.  $•  B.  878.) 

Blackbuen  J.  This  is  a  casus  omissus.  Reg.  Gen. 
HU.  Term,  16  Vict,  1858,  rule  26,  made  provision  for 
interest  in  cases  of  error.  When  The  Common  Law  Pro- 
cedure Act,  1854,  passed,  a  distinction  was  made  between 
error  and  appeal.  But  the  same  Court  was  made  the  Court 
of  error  and  the  Court  of  appeal,  and  probably  that 
Court  might  have  given  interest  if  they  had  been  asked 
to  do  so.  Also,  if  the  plaintiffs  had  signed  judgment 
upon  obtaining  the  decision  of  this  Court  in  their  favour, 
we  might  have  been  able  to  award  interest  by  force  of 
the  other  statutes  which  have  been  referred  to.  But  no 
general  rule  has  been  made  under  The  Common  Law 
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Procedure  Act,  1854,  to  give  the  superior  Courts  the      [1867.] 
same  power  in  cases  of  appeal  which  they  had  in  cases        Tyks 
of  error  under  The  Common  Law  Procedure  Act,  1852.  c^^donm 
Therefore  we  are  reluctantly  obliged  to  make  the  rule      qbhT^al 
absolute,  and  say  that  there  should  be  no  interest.  Na  ™A2on 


Company. 


Mellob,  Sheb  and  Lush  JJ.  concurred. 

Rule  absolute  (a). 


Afterwards  Gcdmford  Bruce  applied  in  the  Exchequer  Uf**??^ 

May  loth.] 

Chamber,  on  behalf  of  the  plaintiffs  for  an  order  for 
interest  upon  the  sum  recovered  from  the  date  of  the 
decision  of  the  Court  below  discharging  the  rule. 
By  The  Common  Law  Procedure  Act,  1854, 17  &  18 
Vict  c.  125.  s.  42.,  "  The  Court  of  appeal  shall  have 
power  to  adjudge  payment  of  costs,  and  to  order  resti- 
tution; and  they  shall  have  the  same  powers  as  the 
Court  of  error  in  respect  of  awarding  process  and 
otherwise." 

Jouejshewed  cause. — By  Reg.  Gen.  Hil.  Term,  16  Vict 
1853,  rule  26,  "on  error  from  one  of  the  superior  Courts 
such  Court  shall  have  power  to  allow  interest/1  that 
means  the  Court  on  the  judgment  of  which  error  has 
been  brought;  and  the  writ  of  error  being  abolished 
b7  'The  Common  Law  Procedure  Act,  1852, 15  &  16  Vict. 
*  7$;  sect.  148,  the  power  conferred  on  the  Court  of 
error  by  stat  8  &  4  W.  4.  c.  42.  s.  80.  is  superseded 
though  not  repealed  in  express  terms.  The  Common 
(a)  See  now  Reg.  Gen.  Trin.  Vac.  1867,  post. 
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[1867.]      Law  Procedure  Act,  1854,  makes  a  distinction  between 
error  and  appeal,  in  which  latter  case  the  delay  is  an 
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Company. 


*3~I!mn««  act  of  the  Court;  sect.  35;  and  no  general  rule  has 
been  made  by  the  Judges,  in  pursuance  of  sect.  97, 
providing  for  interest  in  cases  of  appeal ;  though  by  the 
joint  operation  of  The  Common  Law  Procedure  Act, 
1852,  sect.  157,  and  Reg.  Gen.  Hil.Term,  1853, 16  VxcL 
r.  25,  costs  of  proceedings  in  error  are  costs  in  the 
cause ;  Day  Common  Law  Procedure  Jets,  393,  2nd  ed. 
The  Court  of  appeal  disallows  costs  to  the  appellant  on 
a  reversal  of  the  decision  below,  Young,  appt,  MoeUer, 
respt.  (a) ;  whereas  the  Court  of  error  has  no  discretion 
as  to  costs  on  the  reversal  of  a  judgment 


Gainsford  Bruce  was  not  called  upon  to  support  the 
application. 

Kelly  C.  B.  We  are  all  of  opinion  that  interest 
ought  to  be  allowed  from  the  time  of  the  decision  of 
the  Court  of  Queen's  Bench  to  the  time  of  the  decision 
in  this  Court,  being  the  time  execution  has  been  delayed 
by  the  proceedings  in  appeal. 

Before  The  Common  Law  Procedure  Act,  1852,  the 
Court  of  error  had  power,  either  at  common  law  or  by 
statute,  to  award  interest  on  the  affirmance  of  a  judg- 
ment; Shepherd  v.  Mackreth  in  error  (&),  Hooper  v. 
Lane  (c);  and  by  stat.  3  &  4  W.  4.  c.  42.  s.  80.,  that 
which  was  a  discretionary  power  is  made  peremptory. 
Then,  by  The  Common  Law  Procedure  Act,  1852,  and 


(a)  6  &  f  B.  681.  (6)  2  H.  BL  284. 

(<?)  6  H.  L.  C.  443.  655-6. 
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the  Beg.  Gen.  made  in  pursuance  of  sect.  230,  the  writ  1866. 
of  error  is  abolished  and  proceedings  in  error  are  sub-  tynb 
stituted;  but  the  Court  of  error  still  possesses  the  juris-  commissioners 
diction,  which  it  formerly  exercised  on  the  old  writ  of 
error,  of  awarding  costs  and  interest.  We  are  now 
sitting  as  a  Court  of  appeal  from  a  decision  of  the  Court 
of  Queen's  Bench  in  discharging  a  rule  as  well  as  a 
Court  of  error,  and  we  have  given  a  decision  which 
has  the  effect  of  a  judgment.  The  Common  Law  Pro- 
cedure Act,  1854,  has  beneficially  enlarged  the  power 
of  the  Court  of  appeal  in  giving  judgment  and  ordering 
costs  (sects.  41,  42),  and  it  is  impossible  to  construe 
sect  42  with  any  degree  of  justice  to  suitors  other- 
wise than  as  investing  this  Court  of  error,  while  sitting 
as  a  Court  of  appeal,  with  all  the  powers  which  the 
Court  of  error  had,  whether  in  relation  to  costs  or  pro- 
cess  by  which  effect  is  to  be  given  to  the  judgment,  or 
the  awarding  interest.  The  latter  power  has  been 
acted  on  for  one  hundred  years  or  more.  Therefore 
we  have  that  power  in  the  present  case,  I  had  almost 
said  at  common  law,  and  it  is  our  duty  to  exercise  it 


Willes,  Bylbs,  Keating  and  Smith  JJ.,  Bramwbll 
and  Pigott  BB.,  concurred. 

Application  granted,  with  costs. 


V0L  Yin. 


B.    &  S. 
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1866. 


MEMORANDA. 

In  this  Vacation, 

Sir  William  Erie,  Lord  Chief  Justice  of  the  Common 
Pleas,  having  resigned  his  office,  was  succeeded  by  Sir 
William  Bovill,  Her  Majesty's  Solicitor  General.  Lord 
Chief  Justice  Bovill  was  previously  advanced  to  the 
degree  of  the  coif,  on  which  oceasion  he  gave  rings 
with  the  motto  "  Leges  sine  moribus  vans." 

John  Burgess  Karslahe,  Esq.,  of  the  Middle  Temple, 
one  of  Her  Majesty's  Counsel  learned  in  the  law,  was 
appointed  Her  Majesty's  Solicitor  General,  and  shortly 
after  received  the  honour  of  knighthood. 

Thomas  Spinks,  of  the  Inner  Temple,  D.C.L.; 
Joseph  Trigge  Schomberg,  of  the  Inner  Temple,  Esq. ; 
Harris  Prendergast,  of  Lincoln's  Inn,  Esq.;  George 
Morley  Dowdeswell,  of  the  Inner  Temple,  Esq. ;  Charles 
GrevUe  Prideaux,  of  Lincoln's  Inn  and  the  Middle 
Temple,  Esq. ;  Benjamin  Hardy,  of  Gray's  Inn,  Esq.  ; 
George  Little,  of  the  Middle  Temple,  Esq.;  Henry 
Thomas  Cole,  of  the  Middle  Temple,  Esq. ;  John  Pear- 
son, of  Lincoln's  Inn,  Esq.;  Francis  Roxburgh,  of 
the  Middle  Temple  and  Lincoln's  Inn,  Esq.;  Thomas 
James  Clark,  of  the  Inner  Temple,  Esq.;  Henry  Cotton, 
of  Lincoln's  Inn,  Esq.;  Edward  Kent  Karslake,  of 
Lincoln's  Inn,  Esq. ;  George  Druee,  of  Lincoln's  Inn, 
Esq. ;  Edward  Ebenezer  Kay,  of  Lincoln's  Inn,  Esq. ; 
Thomas  Kingdon  Kingdon,  of  the  Inner  Temple,  Esq. ; 
were  appointed  of  Her  Majesty's  Counsel  learned  in 
the  law. 

END    OP   MICHAELMAS   VACATION. 
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CASES  1867. 

ARGUED   AND   DETERMINED 

THE  QUEEN'S  BENCH, 

HILARY     TERM, 

XXX.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this 
Term  were : 

COCKBUEN  C.  J.         I  MELLOR  J. 

Blackburn  J.        I         Lush  J. 


Rein  against  Lane  and  others.  Monday 

January  14th. 
The  defendants,  who  were  brokers,  haying  signed  a  charterparty, 


stamped  with  a  be.  stamp,  between  the  captain  of  the  ship  I.  and  their  stamp. 

principals,  who  were  foreign  merchants,  for  a  voyage  from  a  foreign  g  *.  5* p^# 

port  to  the  United  Kingdom,  guaranteed  the  due  fulfilment  of  the  char-  c>  179  3m  2.  and 

topartr,  which  was  properly  stamped.    Held,  that  the  guarantee,  which  Schedtile. ' 

tore  *  W.  agreement  stamp,  was  not  a  "  memorandum,  letter,  or  other  Guarantee  far 

writing'  "  for  or  relating  to  the  freight  or  conveyance  of  goods  on  fulfilment  of 

wild  the  ship,  requiring  to  be  stamped  as  a  charterparty  by  stat.  ctorterparto. 
5  &  6  Viet.  e.  79.  *.  2.  and  Schedule.  *     9' 

T\£CLABATION  upon  a  guarantee  by  the  defen- 
dants of  the  performance  by  the  charterers  of  a 
6  2 
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1867.       charterparty  entered  into  with  the   plaintiff  by  the 

Beih        defendants  as  agents  of  the  charterers. 

Lam».  Pleas,  traversing  the  allegations  in  the  declaration. 

Issue  thereon. 

On  the  trial,  before  Cockburn  C.  J.,  at  the  London 
Sittings  after  Hilary  Term,  1866,  it  appeared  that  the 
plaintiff  was  owner  of  the  ship  Hum,  and  that  the 
defendants,  brokers  in  London,  as  agents  and  on  behalf 
of  the  charterers,  made  a  charterparty  with  the  plaintiff's 
captain  for  a  voyage  from  Akyab  to  the  United  Kingdom. 
After  the  charterparty  had  been  executed  they  gave  the 
plaintiff  the  following  guarantee : — "  In  consideration  of 
our  having  signed  the  charterparty  of  the  Won,  dated 
the  13th  July,  1864,  from  Rice  Ports  (Akyab  &c.)  to 
United  Kingdom  or  continent,  as  agents  to  Messrs.  J. 
Pierre  Langlois  §•  Co.,  of  Akyab,  we  hereby  guarantee 
the  due  fulfilment  of  same." 

The  charterparty  was  stamped  with  a  5*.  stamp  as 
required  by  stat  5  &  6  Vict  c.  79.  s.  2.  and  Schedule, 
and  the  guarantee  with  a  6d.  agreement  stamp. 

It  was  objected  that  the  guarantee  also  required  a 
stamp  of  5*.,  and  was  therefore  inadmissible.  The  Lord 
Chief  Justice  admitted  it  subject  to  the  objection,  and 
the  plaintiff  obtained  a  verdict. 

Stat.  5  &  6  Vict.  c.  79.  s.  1.  repealed  the  clause  in 
stat.  55  G.  3.  c.  184.,  Schedule  A.,  part  I.,  relating  to 
charterparty,  and  by  sect,  2  and  the  following  clause  in 
the  Schedule  imposed  the  duty  of  5s.  in  lieu  of  the  duties 
repealed. 

"  Charterparty,  or  any  agreement  or  contract  for  the 
charter  of  any  ship  or  vessel,  or  any  memorandum,  letter, 
or  other  writing  between  the  captain,  master,  or  owner 
of  any  ship  or  vessel,  and  any  other  person,  for  or 
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relating  to  the  freight  or  conveyance  of  any  money,  1867. 

goods,  or  effects  on  board  of  such  ship  or  vessel"  (a).  ^^ 

In  Easter  Term,  Edward  James  obtained  a  rule  to  jjjjj 
enter  a  nonsuit  in  pursuance  of  the  leave  reserved. 

Brett  and  Hannen  shewed  cause. — This  guarantee  is 
not  within  the  intention  of  the  Legislature  in  stat.  5  & 
6  Vict.  c.  79.,  Schedule,  nor  within  the  meaning  of  the 
words  there.     The   object  of  the  Legislature  was  to 
impose  the  duty  on  a  charterparty  or  any  other  contract 
which  was  to  operate  as  such ;   and   the  defendants 
must  contend  that  every  document  relating  to  the  mode 
in  which  a  charterparty  is  carried  out   must   be  so 
stamped.    The  Schedule  to  stat.  5  &  6  Vict.  c.  79.  does 
not  impose  the  duty  on  a  charterparty  and  any  me- 
morandum, letter,  or  other  writing,  but  in  the  alterna- 
tive.    The    charterparty  binds    the    ship;    but  this 
guarantee  binds  a  person  whose  goods  are  not  carried 
on  board  her.     The  first  Stamp  Act,  5  W.  §■  M.  c.  21., 
imposed  duties  of  different  amounts  on  various  instru- 
ments, of  which  a  long  catalogue  is  given  in  sect.  3,  and 
among  them  a  duty  of  6d.  "  for  every  skin  or  piece  of 
vellum,  parchment,  or  sheet  of  paper,  upon  which  any 
charterparty,  policy  of  assurance,  &c.,  shall  be  ingrossed 
or  written ;"  and  stat  9  &  10  JV.  3.  c.  25.  s.  37.  uses  the 
same  words.  Stat.  5  G.  3.  c.  35.  s.  10.,  after  reciting  that 
doubts  had  arisen  whether  policies  of  assurance  and  char- 
faparties  were  subject  to  the  additional  stamp  duties  of 
W.and  1*.  imposed  on  deeds  by  stats.  12  Ann.  st.  2.  c.  9. 
'.21.  and  30  G.  2.  c.  19.  s.  1.  respectively,  enacted  that 

(*)  SUt.  28  to  29  Vict.  c.  96.  a.  7.  reduces  the  stamp  duty  on  charter- 
parties  to  6d. ;  but  continues  restrictions  upon  stamping  them  after  they 
k*e  been  signed. 
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1867.       those  duties  should  be  charged  on  them.  And  sect.  11  for 
Beiv     '  the  first  time  defines  what  shall  be  deemed  to  be  a  cbar- 
L^fc       terparty,  viz.  "  every  deed,  &c.,  between  the  captain  or 
master,  or  owner  of  any  ship  or  vessel,  and  any  merchant, 
trader,  or  other  person,  in  respect  to  the  freight  or  con- 
veyance of  any  money,  goods,  &c,  laden  or  to  be  laden 
on  board  of  any  such  ship  or  vessel."    A  charterparty 
was  a  document  of  known  established  form,  and  this 
large  definition  was  given  in  order  to  include  other  do- 
cuments of  unusual  form  between  the  charterer  and  ship- 
owner, under  which  goods  were  put  on  board  ship  and 
conveyed.  Stat  44  G.  3.  c.  98.  was  the  first  which  intro- 
duced a  Schedule,  and  by  sect  2  substituted  the  duties  in 
Schedules  A.  and  B.  for  those  imposed  by  former  statutes, 
which  it  repealed  :  Schedule  A.  increased  the  stamp  on 
charterparties  to  1/.  10*.,  but  followed  the  language  of 
stat.  5  G.  3.  c.  35.  s.  11.     Stat.  48  G.  8.  c.  149.,  the 
preamble  of  which  recites  that  "it  is  expedient  to  Alter 
and  amend   the    descriptions  of  divers    instruments, 
matters,  and  things,  in  respect  whereof  certain  stamp 
duties  were  granted"  by  former  Acts,  does  not  put  a 
stamp  on  instruments  not  before  liable  to  a  stamp: 
it  is  the  first  which  uses  the  form  of  words  relative 
to  charterparties  &c.,  which   has  been  carried  down 
through  stat  55  G.  3.  c.  184.,  Schedule,  Part  L,  to  the 
Schedule  to  stat  5  &  6  Vict,  c.  79.     Sect.  21  of  this 
last  statute  interprets  the  form  of  words  used  in  the 
Schedule :  it  prohibits  the  stamping  "  any  bill  of  lading, 
or  any  charterparty,  or  any  agreement,  contract,  memo- 
randum, letter,  or  other  writing  by  this  Act  chargeable 
with  any  duty  as  a  charterparty/'  after  it  has  been 
executed  or  signed  by  any  party,   except  as  therein 
provided.     Stat  5  &  6  Vict.  c.  82.  contains  the  same 


V. 

Lake. 
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provisions  as  to  charterparties  made  in  Ireland.      This        1867. 
guarantee  was  not  to  operate  as  a  charterparty,  nor  to        ^j| 
be  evidence  of  the  terms  of  the  carriage  of  the  goods 
between  the  shipowner  and  the  charterers.  A  guarantee 
on  the  sale  of  goods  has  been  held  to  be  within  the  ex- 
emption in  stat.  55  G.  3.  c.  184.,  Schedule,  Part  L,  tit 
Agreement,  "  Memorandum,  letter,  or  agreement,  made 
for  or  relating  to  the  sale  of  any  goods,  wares,  or  mer- 
chandize/' but  the  intention  of  the  Legislature  in  that 
enactment  was  not  manifested,  as  here,  by  a  series  of 
preceding  statutes.     [Blackburn  J.    Also  the  objects  of 
the  Legislature  in  imposing  and  in  exempting  from 
stamp  duties  are  different] 

Edward  James  and  fPathin  WWiams,  contra.— This 
guarantee  was  the  real  contract  under  which  the  ship 
sailed;  for  unless  it  had  been  given  the  owner  of  the 
shi-p  would  not  have  accepted  the  charterparty.  [Cock- 
bum  C.  J.  The  guarantee  was  to  be  resorted  to  only  in 
caae  he  failed  to  obtain  satisfaction  from  the  char- 
terers.] The  clause  in  the  Schedule  to  stat  5  &  6  Vict. 
e.  79.  includes  a  contract  between  the  captain  or  owner 
of  the  ship  "  and  any  other  person/1  which  shews  that 
the  Legislature  contemplated  some  other  document  than 
a  charterparty.  Also  the  words  are  "for  or  relating 
to  the  freight,"  not  "the  payment  of  the  freight/' 
If  this  document  is  not  liable  to  the  stamp  of  5*.,  the 
statute  may  be  evaded  by  making  the  contract  for  a 
charterparty  by  parol,  and  taking  from  the  agent  of  the 
charterer  a  guarantee  reciting  the  terms  which  have  been 
entered  into  by  parol.  [Blackburn  J.  If  the  guarantee 
was  the  only  document  it  would  be  colourable.  Lush  J. 
This  guarantee  relates  to  the  charterparty  rather 
ban  to  the  conveyance  of  goods.]    By  relation  it  refers 


88  HILARY  TERM. 

1867,  to  the  conveyance  of  goods ;.  and  it  is  immaterial  that  it 
Bo  does  not  relate  to  the  conveyance  of  the  goods  of  the 
Lake.  guarantor.  If  the  Schedule  had  not  specified  a  stamp 
of  6d.  for  a  bill  of  lading,  it  would  have  been  within 
this  clause.  [Blackburn  J.  A  bill  of  lading  is  the 
agreement  under  which  goods  are  carried.]  In  Sarf- 
ler  v.  Johnson  (a)  it  was  held,  for  the  encouragement  of 
commerce,  that  a  guarantee  for  the  proper  sale  and  pay- 
ment of  goods  was  within  the  exemption  in  stat.  55  G.  3. 
c.  184.,  Schedule,  Part  I.  But  in  Smith  v.  Cator  (b) 
Abbott  C.  J.,  speaking  of  the  same  exemption,  said, 
p.  781,  u  We  think  that  description  is  confined  to  in- 
struments whereof  the  sale  of  goods  is  the  primary 
object."  [Blackburn  J.  Suppose  an  agreement  to 
consign  a  large  quantity  of  goods  from  one  country  to 
another  which  would  involve  the  hiring  of  a  number  of 
ships.]  The  clause  does  not  refer  to  anything  before 
the  execution  of  the  charterparty. 

Cockburn  C.  J.  This  rule  must  be  discharged.  I 
agree  that  the  language  of  the  Schedules  to  the  earlier 
statutes,  which  has  been  continued  in  the  Schedule  to 
stat.  5  &  6  Vict  c.  79.,  and  on  which  the  question  arises, 
is  ambiguous,  and  might  be  construed  to  apply  to  this 
instrument:  it  is  not  a  charterparty,  but  subsidiary 
thereto,  being  a  guarantee  given  by  the  brokers  of  the 
charterers  that  the  terms  of  the  charterparty  shall  be 
fulfilled.  In  one  sense  it  would  come  within  the 
terms  "  memorandum,  letter,  or  other  writing"  between 
the  captain  or  owner  of  any  ship,  and  any  other  person, 
for  or  relating  to  the  freight  or  conveyance  of  any 
money,  goods  or  effects  on  board  of  such  ship :  but 
although  the  language  is  capable  of  such  a  construction 

(a)  16  M.  $  W.  115.  (6)  2B.*A.  778. 
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I  cannot  come  to  the  conclusion  that  the  Legislature  1867. 
in  the  latter  words  of  the  clause  meant  that  a  double  r^J 
stamp  should  be  imposed,  one  on  the  charterparty  and  j^m, 
another  on  this  guarantee ;  I  think  that  their  intention 
in  these  words  was  to  prevent  the  evasion  of  payment  of 
that  duty  by  substituting  some  document  which,  though 
in  effect  a  charterparty,  would  not  be  technically  within 
that  term.  The  term  is  one  of  familiar  use,  and  known  to 
the  commercial  world ;  and  if  the  statute  had  said  that 
a  charterparty,  or  any  agreement  or  contract  for  the 
charter  of  a  ship,  should  be  liable  to  a  stamp  of  5*., 
attempts  would  have  been  made  to  evade  it.  Therefore 
it  was  wise  to  insert  words  which  would  defeat  such 
attempts.  After  the  proper  stamp  has  been  put  on  a 
charterparty,  it  cannot  have  been  intended  that  a  sub- 
ordinate agreement  between  the  owner  of  the  vessel 
and  a  third  party,  guaranteeing  the  fulfilment  of  its 
terms  by  the  charterer,  should  be  subject  to  a  second 
stamp.  This  construction  of  the  language  in  the  Sche- 
dules of  the  Acts  is  confirmed  by  the  21st  section  of 
stat.  5  &  6  Vict.  c.  79. ;  from  which  it  is  clear  that, 
▼hen  the  Legislature  used  that  language,  they  meant 
any  agreement  or  writing  used  or  intended  to  be  the 
operative  instrument  in  substitution  of  a  charterparty. 
Therefore  our  judgment  rests  upon  reason  and  common 
sense  as  well  as  legislative  interpretation. 

Blackburn  J.  The  question  is  as  to  the  proper  con- 
struction of  a  statute  which  imposes  a  duty  upon  charter- 
parties.  Duties  were  imposed  by  earlier  statutes  which 
have  been  referred  to,  and  at  length  a  definition  of  the 
term  "  charterparty"  was  given  in  stat.  5  G.  3.  c.  35.  s.  1 1. 
We  find  a  similar  definition  in  stat.  48  G.  3.  c.  149.,  the 
words  of  which  have  been  carried  down  to  the  present 
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1867.       times.     [His  Lordship  read  them.]     These  words  are 
— jj^|        used  in  an  Act  of  Parliament  imposing  a  duty.    If  con- 
v-  strued  in  a  literal  and  strained  sense,  every  letter  written 

by  the  captain  of  a  ship  in  which  anything  about  the 
freight  or  the  conveyance  of  goods  was  mentioned  would 
require  a  stamp.  But  that  is  not  the  meaning  of  the 
Legislature.  In  construing  a  statute  we  are  not  to  look 
at  the  words  only,  but  to  their  collocation  in  the  sen- 
tence, and  to  the  context,  and  so  endeavour  to  ascertain 
the  intention  which  those  words  express  when  used  in 
such  a  statute  and  with  reference  to  the  purpose  of  it 
Applying  that  rule  of  construction,  I  agree  with  my 
Lord  that  the  Legislature  meant  the  stamp  to  be  im- 
posed only  on  such  documents  as  are  in  the  nature  of  a 
charterparty,  and  were  intended  to  be  substituted  for  it 
and  thereby  evade  the  stamp.  We  ought  not  to  carry  the 
enactment  further.  This  construction  will  not  include 
a  collateral  agreement  in  the  form  of  a  guarantee  that 
the  charterers  will  fulfil  the  terms  of  the  charterparty. 

In  several  cases  it  has  been  held  that  on  a  sale  of 
goods  a  guarantee  of  the  payment  of  the  price  is  within 
the  exemption  in  stat.  55  G.  8.  c.  184,  Schedule  A., 
Part  I.,  tit.  Agreement,  which  contains  the  same  words ; 
and  it  was  argued  that  in  this  statute  they  ought  to 
receive  the  same  construction.    No  doubt,  in  one  sense, 
this  guarantee  is  a  writing  "relating  to"  the  charter- 
party,  as  a  guarantee  for  the  payment  of  the  price  of 
goods  sold  is  an  agreement  "relating  to"  the  sale  of 
goods ;  and  if  the  two  clauses  occurred  in  enactments 
on  the  same  subject  they  ought  to  receive  the  same 
'  construction.  But  the  exempting  clause  in  stat.  55  G.  3. 
c.  184.,  Schedule  A.,  Part  I.,  tit.  Agreement,  was  intro- 
duced for  the  purpose  of  encouraging  the  sale  of  goods; 
and,    as    Lord    EUenborough    said    in    Warrington  v. 


XXX.  VICTORIA*  91 

Fwbar  (a),  was  to  be  liberally  construed :  it  includes       1867. 
every  instrument  "whereof  the  sale  of  goods  is  the        rum 
primaiy  object,"  as  was  said  in  Smith  v.  Cater  (A),        jj^ 
when  but  for  that  instrument  the  contract  of  sale  would 
not  have  been  entered  into  and  the  sale  would  not  have 
taken  place,  so  that  it  is  the  meritorious  cause  of  that 
which  the  Legislature  wished  to  encourage.    On  the 
other  hand  the  clause  in  question  imposes  a  tax,  and 
the  construction  of  it  is  the  reverse  to  that  of  an 
exempting  clause:  the  object  is  indeed  to  reach  all 
documents  which  are  in  substance  and  effect  charter* 
parties,  but  not  to  clog  the  making  of  them  by  imposing 
the  same  stamp  on  collateral  instruments. 

Lush  J.  The  words  in  the  Schedule  to  stat.  5  &  6 
Vict.  c.  79.  are  words  of  definition.  A  charterparty, 
which  is  a  contract  by  which  a  ship  is  let  to  a  merchant 
for  the  conveyance  of  goods  on  a  voyage  for  freight, 
has  acquired  a  technical  form ;  and  it  was  intended  to 
impose  a  duty  upon  every  document  which  has  the 
effect  of  a  charterparty  in  whatever  form  it  may  be, 
whether  memorandum,  letter  or  other  document.  But 
where  there  is  a  charterparty  properly  stamped,  it  was 
not  intended  to  impose  a  duty  on  every  instrument 
relating  to  it.  If  the  clause  applied  to  this  guarantee 
it  would  apply  also  to  a  guarantee  for  payment  of  the 
charterparty  freight,  or  for  payment  of  a  bill  of  exchange 
given  by  the  freighter  or  charterers  for  payment  of  the 
freight.  I  do.  not  feel  any  difficulty  from  the  construc- 
tion put  upon  the  same  words  in  the  exempting  clause 
in  atat  55  G.  3.  c.  184.,  Schedule  A.,  Part  L,  tit. 
Agreement  The  exemption  there  is  equally  general 
with  the  clause  imposing  the  tax.  Every  memorandum, 
(a)  8  East  242.  245.  (ft)  2  B.  #  A.  778. 781. 
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1867.        letter,  or    agreement  made  for  the  sale  of   goods  is 

itoU        exempted;   and  every  memorandum,  letter,  or  agree- 

lJ^        ment  made  "  relating  to"  the  sale  of  goods  is   also 

exempted ;  the  word  "  every"  is  necessarily  implied  before 

each  word,  and  the  exemption  therefore  embraces  all 

writings  the  object  of  which  is  a  sale  of  goods. 

Ride  discharged. 


Thursday,       Mitchell  against  Lee.     Ivey,  garnishee;  Jones 

January  17th.  an(j    anotherj  claimants. 

Common  Law 

Procedure  Act,       1.  Under  The  Common  Law  Procedure  Act,  1854,  17  &  18  Vict. 

1854,  17  &  18  c.  125.  «.  61.,  rent  may  be  attached  as  a  debt  owing  from  the  garnishee 

Vict.  c.  125.  to  the  judgment  debtor. 

*.  61.  2.  A  mortgagee  who  has  given  notice  to  the  tenant  to  pay  rent  to  him 

Attachment  of  has  not  a  lien  or  charge  upon  the  rent  within  The  Common  Law  Pro- 

debt.  cedure  Act,  I860,  23  &  24  Vict  c.  126.  *.  29. 

Bent. 

^o^Z-fTct,  RULE  under  The  Common  Law  Procedure  Act,  1860, 
UW,  23  *  24'  23  &  24  Vict.  e.  126.  s.  29.,  calling  upon  J.  Jones 

s.  29.  and  G.  Lee  to  state  the  nature  and  particulars  of  their 

Mortgagee. 

Lienor  charge,  claim  to  a  debt  due  from  Ivey  to  the  defendant  which 
had  been  attached  in  favour  of  the  plaintiff  by  a  Judge's 
order,  and  to  shew  cause  why  the  Court  should  not 
make  such  order  thereon  as  to  them  should  seem  fit ; 
and  also  calling  upon  Ivey  to  shew  cause  why  the  plaintiff 
should  not  have  execution  against  him  for  the  debt. 

The  plaintiff  having  recovered  judgment  against  the 
defendant  obtained  a  Judge's  order,  under  The  Common 
Law  Procedure  Act,  1854,  17  &  18  Vict  c.  125.  s.  61., 
returnable  on  November  8th,  1866,  by  which  the  debt  due 
to  the  defendant  from  Ivey  for  rent  of  premises  of  which 
he  was  tenant  to  the  defendant  was  attached  to  answer 
the  judgment  debt.  On  that  day  the  claimants,  as  mort- 
gagees of  the  premises,  served  Ivey  with  a  notice  to  pay 
to  them  the  past  and  future  rents.    On  the  15th  Novem- 
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ber  an  order  to  the  same  effect  as  the  present  rule  was        1867. 
obtained,  which  came  on  to  be  heard  before  Skee  J.,  who     Mitohsll 
referred  the  matter  to  the  Court.  Ln. 

The  claimants  were  the  representatives  of  a  mort- 
gagor under  a  mortgage  dated  the  29th  October,  1845, 
and  the  principal  and  arrears  of  interest  remained  due 
to  them  when  the  garnishee  order  was  obtained.  The 
garnishee  was  tenant  to  the  mortgagor  under  a  tenancy 
created  in  1864. 

The  Common  Law  Procedure  Act,  1854,  23  &  24 
TvcL  c  126.  s.  29.  "  Wherever  in  proceedings  to  obtain 
an  attachment  of  debts  under  the  Act  above  men- 
tioned" The  Common  Law  Procedure  Act,  1854,  "it 
is  suggested  by  the  garnishee  that  the  debt  sought  to 
be  attached  belongs  to  some  third  person  who  has  a  lien 
or  charge  upon  it,  the  Judge  may  order  such  third 
person  to  appear  before  him,  and  state  the  nature  and 
particulars  of  his  claim  upon  such  debt." 

Tomlinson  shewed  cause  for  the  mortgagees. — First. 
There  is  a  preliminary  objection — that  an  order  to  attach 
rents  due  from  the  garnishee  to  the  judgment  debtor  is  not 
within  the  garnishee  clauses  of  The  Common  Law  Pro- 
cedure Act,  1854,  17  &  18  Vict  c.  125.  ss.  61—65  :  they 
apply  only  to  debts  simpliciter  which  the  party  attaching 
can  take  as  beneficially  as  the  judgment  debtor.     Sect. 
64  provides  that  if  the  garnishee  disputes  his  liability 
the  Judge  may  order  that  the  judgment  creditor  shall 
te  at  liberty  to  proceed  against  the  garnishee  by  writ, 
which  shews  that  the  Legislature  had  in  view  ordinary 
debts  recoverable  by  action  only.     [Blackburn  J.  Rents 
are  recoverable  by  action ;  the  landlord  is  not  bound  to 
distrain  for  them.]     In  Newman  v.  Rook  (a)  Willes  J., 
(a)  4  a  B.  N.  8.  434,  436. 
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1867.  who  had  a  hand  in  framing  the  Act,  said,  "The  ope- 
Mitchell  ration  of  the  statute  is  to  give  the  judgment  creditor 
the  same  rights  exactly  as  the  judgment  debtor  himself 
had."  And  in  Frith  v.  Gupjpy  (a)  the  same  learned 
Judge  said,  "The  Legislature  in  passing  The  Common 
Law  Procedure  Act,  1854,  advisedly  abstained  from  ex- 
tending the  foreign  attachment  to  cases  where  judgment 
had  not  been  obtained."  There  is  nothing  in  the  statute 
to  give  the  judgment  creditor  the  rights  peculiar  to  the 
relation  of  landlord  and  tenant,  such  as  the  right  of 
distress,  the  power  of  re-entry  which  may  be  reserved 
in  a  lease,  the  right  under  stat  8  Ann.  c.  14.  *.  1.  to  a 
year's  rent  if  an  execution  is  levied  upon  the  goods  of  his 
tenant,  or  the  right  to  rank  as  specialty  creditor  against 
the  assets  of  a  deceased  tenant.  If  these  remedies  are 
not  transferred  to  the  judgment  creditor,  are  they  extin- 
guished by  implication?  [Blackburn  J.  By  sect  62  of 
The  Common  Law  Procedure  Act,  1854,  the  debt  is 
not  transferred,  but  is  bound  in  the  hands  of  the 
garnishee,  and  while  bound  the  landlord's  right  to  dis- 
train is  suspended.  It  is  much  the  same  as  if  the  land- 
lord had  taken  a  promissory  note  for  the  amount  of  the 
rent  due,  in  which  case  he  could  not  distrain  for  it. 
Cockburn  C.  J.  The  extraordinary  remedy  by  distress  is 
suspended,  and  to  that  extent  the  landlord  is  damnified. 
The  difficulty  in  my  mind  is  how  the  landlord  can  en- 
force his  right  while  the  attachment  lasts.  Blackburn  J. 
The  intention  of  the  Legislature  was  to  extend  the  power 
of  execution  so  as  to  reach  money,  and  in  making  that 
extension  they  had  regard  to  the  law  of  Scotland,  which 
allows  money  of  the  debtor  in  the  hands  of  another  per- 
son, or  debts  due  to  him,  including  rents,  to  be  attached.] 
The  presumption  is  that  they  only  intended  to  give  the 

(a)  L.  R.  2  C.  P.  32.  35;  also  reported  36  L.  J.  C.  P.  45. 
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same  right  as  existed  by  the  customs  of  London,  whence  1867. 
the  remedy  was  borrowed ;  Com.  Dig.  Attachment,  A. ;  Mitchell 
according  to  which  rent  could  not  be  attached;  Com.  L^a 
Dig.  Attachment,  D.,  referring  to  Bohun  Privilegia  Len- 
dini,  p.  203,  1st  ed.,  p.  267,  3rd  ed. ;  Ashley  Doctrine 
end  Practice  of  Attachment  in  the  Mayor's  Court,  London, 
p.  27, 2nd  ed.;  Locke  Law  and  Practice  of  Foreign  At- 
tachment in  the  Lord  Mayor's  Court,  p.  40.  In  Brandon 
Law  of  Foreign  Attachment,  p.  35,  it  is  said : — "  It  may 
also  be  convenient  here  to  notice  another  position  in 
which  property  may  be  in  the  hands  of  the  garnishee 
belonging  to  the  defendant,  and  although  liable  in  all 
other  respects  to  an  attachment  yet  may  be  withdrawn 
from  its  effect,  as  where  the  law  has  given  a  summary 
remedy  for  the  recovery  of  it  out  of  the  garnishee's 
possession  by  the  defendant.  *  *  *  So  rent 
payable  to  the  defendant  by  the  garnishee,  for  the 
landlord  has  the  power  of  distress;  but  should  the 
landlord  not  distrain,  and  the  tenant  leave  the  pre- 
mises owing  rent,  inasmuch  as  the  power  of  distraint 
is  gone  and  the  only  remedy  be  by  action,  it  is  attach- 
able." In  Murray  v.  Simpson  (a),  however,  the  Court 
of  Exchequer  in  Ireland  made  an  order  to  attach  the 
proceeds  of  an  execution  in  the  hands  of  the  sheriff  for 
a  debt  due  by  the  execution  creditor. 

Secondly.  The  claimants  as  mortgagees  have  a  lien  or 
charge  upon  the  rent  within  The  Common  Law  Procedure 
Act,  I860, 23  &  24  Vict.  c.  126.  s.  29.  The  mortgage  is  a 
lien  on  the  estate ;  and  omne  majus  continet  in  se  minus. 
Hickman  v.  Alachin  (b)  has  decided  that,  notwithstand- 
ing notice  by  the  mortgagee  to  the  tenant  to  pay  the 
rcnt  to  him,  the  mortgagor  may  sue  the  tenant  for  it ; 

(a)  8  Ir.  Comm.  Lata  Rep.  App.  p.  xlv. 

(b)  4B.#N.  716. 
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1867.        but  the  mortgagee  may  by  ejectment  and  subsequent 
Mitchell     ac**011  f°r  mesne  profits  recover  the  rent  from   the 
*•  tenant;  Pope  v.  Biggs  (a ),  per  Parke  J.   [Zu*A  J.  How 

does  that  give  him  a  lien  on  the  rent?]  The  mortgagor 
must  in  equity  account  to  him  for  the  rents.  The 
beneficial  interest  in  these  rents  is  in  the  mortgagees. 
[Blackburn  J.  Tou  do  not  even  make  out  an  equitable 
charge  on  this  debt.] 

No  cause  was  shewn  by  the  garnishee. 

Manisty,  in  support  of  the  rule. — The  object  of  the 
Legislature  in  the  garnishee  clauses  of  The  Common 
Law  Procedure  Act,  1854,  i&s  not  to  extend  foreign 
attachment,  which  is  the  creature  of  custom,  but  to 
extend  the  remedy  by  execution,  and  to  put  debts  due 
to  the  judgment  creditor  upon  the  same  footing  as  his 
goods.  Rent  when  due  is  a  debt  recoverable  as  such, 
and  therefore  within  sect.  61.  Where  tha.  execution 
would  be  worthless  or  vexatious  either  to  the  landlord 
or  the  tenant  the  Judge  may  in  his  discretion  refuse  to 
interfere;  The  Common  Law  Procedure  Act,  1860, 
28  &  24  Vict  c.  126.  *.  28.  [Cockbum  C.  J.  But  while 
the  right  of  the  landlord  is  suspended  the  tenant  may 
remove  the  goods  off  the  premises  and  so  the  landlord  lose 
his  rent.  And  if  he  has  not  a  right  to  distrain  he  could 
not  interfere  even  if  he  saw  the  tenant  doing  so.]  Although 
the  [debt  is  bound  in  the  hands  of  the  tenant  the  land- 
lord might  distrain  for  the  benefit  of  the  execution 
creditor  in  whose  favour  the  debt  is  bound.  A  distress 
put  in  to  assist  the  attachment  would  not  be  a  contempt 
of  Court     [Lush  J.    If  the  landlord  puts  in  a  distress 

(a)  9  B.  $  C.  245.  257. 
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>fter  an  attaching  order  has  been  made  the  tenant        18G7. 
▼ould  not  know  to    whom  he   was  to  pay  the  rent     mitchkll 
Blackburn  J.  Suppose  the  tenant  replevied,  what  would         F  **a 
be  his  plea  to  an  avowry — that  the  debt  was  attached 
and  that  he  was  ready  and  willing  to  pay  ?    It  must  con- 
tain  an  averment  that  he  had  paid  or  was  ready  and 
Effing  to  pay  the  garnishee.      Tomlinson.—Tn  whose 
name  is  the  avowry  to  be  framed?]    In  the  name  of 
the  landlord.     [Mellor  J.    Suppose  the  tenant  puts  the 
money  in  his  pocket  to  avoid  the  attachment]    That 
would  be  a  contempt  of  Court.    If  rent  is  not  attach- 
able, it  follows  that  all  rentcharges  for  which  there  is 
a  remedy  by  distress  are  exempt.    [He  cited  Hirsch  v. 
Coat*  {a).] 

CocKBuaN  C.  J.  However  hard  it  may  be  upon 
persons  to  whora  a  debt  is  due,  the  payment  of  which 
uay  he  enforced  in  a  more  summary  and  effectual  man- 
ner than  by  action,  to  lose  their  remedies  while  the  debt 
is  tied  up  in  the  hands  of  a  garnishee  for  the  benefit 
of  a  judgment  creditor,  the  language  of  sect  61  of 
The  Common  Law  Procedure  Act,  1854,  is  so  strong 
that  we  cannot  get  over  it  The  words  are,  "all  debts 
owing  or  accruing  from  such  third  person  to  the  judg- 
ment debtor  shall  be  attached  to  answer  the  judgment 
debt ;"  there  is  no  limitation  or  qualification.  Money 
due  from  a  tenant  to  bis  landlord  for  rent  is  a  debt, 
though  the  landlord  has  summary  and  extraordinary 
rcmedies  for  recovering  it  The  inconvenience  which  the 
landlord  sustains  from  not  being  able  to  avail  himself  of 
u<*e  remedies  is  no  reason  for  our  putting  a  limitation 

(a)  18  C.  B.  757. 
T°l  Mil.  U  B.  &  S. 
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1867.       which  the  Legislature  have  not  thought  proper  to  put 
Mitohill     on  *ke  P°wer  ot  a  judgment  creditor  to  attach  debts.    It 
Lu         *8'  however,  a  matter  for  their  consideration  whether 
that  power  should  continue  in  such  cases. 

Mr.  Tomlinson  almost  admitted  that  be  cannot  stand 
on  the  other  ground. 

Blackburn  J.    Mr.  TomKnson  certainly  was  not  able 
to  shew  that  the  claimants  had  any  specific  lien  or 
charge  on  these  sums  of  money,  and  therefore  their 
%  claim  is  barred. 

But  he  raised  the  question  that  the  proceeding  by 
attachment  under  The  Common  Law  Procedure  Act, 
1854,  sect.  61,  was  not  applicable  to  rent  because, 
although  money  owing  for  rent  is  a  debt,  the  law 
gives  the  landlord  a  collateral  remedy.  It  is  true  that 
the  remedy  by  distress  being  suspended  is  some  incon- 
venience to  the  landlord,  but  that  is  not  peculiar 
to  rent.  If  a  debt  secured  by  warrant  of  attorney  were 
attached  in  the  hands  of  a  garnishee,  the  person  to 
whom  the  warrant  of  attorney  had  been  given  could  not 
sign  judgment  and  issue  execution  while  the  debt  was 
so  attached.  The  debt  is  bound  in  the  same  sense,  and 
to  the  same  extent,  as  the  goods  of  a  debtor  are  bound 
by  notice  of  a  writ  of  execution  or  attachment  delivered 
to  the  sheriff  under  The  Mercantile  Law  Amendment 
Act,  1856, 19  &  20  Vict  c.  97.  *.  1.,  which  diminished  the 
inconvenience  of  the  state  of  the  law  previously  existing. 
The  Common  Law  Procedure  Act,  1854,  has  been  in 
force  thirteen  years,  and  no  inconveniences  have  been 
known  to  arise  from  the  garnishee  clauses  in  cases 
where  there  are  collateral  remedies.    Possibly  such  may 
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viae;  bat  still  I  agree  with  my  Lord  that  there  are  no       1867. 
*ords  of  limitation  in  sect.  61  to  except  the  present     mitohsll 

Mellcr  J.  Sect  61  of  The  Common  Law  Proce- 
dure Act,  1854,  includes  a  debt  due  for  rent  unless  we 
introduce  words  into  it ;  and,  were  we  once  to  begin  that, 
I  do  not  know  where  we  should  stop. 

Lush  J.  The  words  of  sect.  61  of  The  Common  Law 
Procedure  Act,  1854,  are  too  strong  to  admit  of  an  ex- 
ception. I  foresee  how  inconvenience  may  arise  from 
attaching  debts  which  can  be  enforced  by  collateral 
remedies;  but  that  does  not  justify  us  in  putting  a 
limitation  upon  these  words.  I  will  only  add  the  obser- 
vation that,  under  the  practice  of  foreign  attachment  in 
the  Lord  Mayor's  Court,  this  remedy  could  not  be  taken 
in  the  case  of  rent,  and  the  Legislature,  with  a  know- 
ledge  of  that,  uses  in  sect.  61  the  words  "all  debts 
owing  or  accruing."  The  plaintiff  therefore  is  entitled 
to  execution  against  the  garnishee  for  the  debt. 

Rule  absolute  accordingly. 
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Thursday, 
January  17th. 

Arbitration. 
Common  Law 
Procedure  Act, 
1854,  17  f  18 
Vict  c.  126. 
«.  17. 
Umpire. 
Misconduct. 
Appointment 
by  lot. 
Judicial  act. 


In  the  matter  of  an  arbitration  between  Hopper, 
Barningham  and  Wrightson. 


The  lease  of  a  farm  contained  a  clause  that  if  the  premises  should 
during  the  term  be  sold,  W.t  the  tenant,  should,  if  required  by  H. 
the  landlord  or  the  owners  for  the  time  being,  quit  at  six  months 
notice,  and  W.  and  H.  should  each  appoint  a  valuer  to  estimate 
the  compensation  to  be  given  to  W.t  ana  the  valuers  should,  before 
proceeding  to  value,  name  an  umpire.  The  premises  having  been 
sold  during  the  term  and  notice  given  to  W.t  bv  deed  between  the 
parties  the  amount  of  compensation  to  be  paid  to  W.  was  referred  to  A. 
and  B.t  or  such  third  person  as  they  should  bv  indorsement  thereon 
before  proceeding  to  value  appoint :  there  were  clauses  empowering  the 
arbitrators  to  examine  the  parties  and  their  witnesses,  and  requiring 
the  parties  to  produce  books  &c.  relating  to  the  matters  in  difference. 
A.  and  B.  each  named  a  person  as  umpire,  and  each  agreed  that  either 
was  a  fit  and  proper  person ;  but  both  being  unwilling  to  give  up  bis 
nominee  they  decided  between  them  by  lot  At  a  meeting  agreed  upon 
for  signing  the  appointment  one  only  attended,  and  he  signed  it  and 
forwarded  it  to  the  other,  who  signed  it  separately.  Several  meetings 
were  held  before  the  umpire  and  the  arbitrators,  witnesses  were  called 
on  each  side,  and  counsel  and  attorneys  attended.  After  the  last  meet- 
ing, on  the  invitation  of  W.,  the  two  arbitrators,  the  umpire  and  W.'& 
attorney  dined  with  him.  The  umpire  afterwards  made  nifl  award  in 
favour  of  W.  Upon  cross  motions  to  enforce  the  award  and  to  set  it 
aside:  Held, 

1.  That  this  was  an  arbitration  within  The  Common  Law  Procedure 
Act,  1854,  17  &  18  Vict  e.  125.  *.  17. 

2.  That  the  entertainment  of  the  umpire,  though  improper,  was  not 
ground  for  setting  aside  the  award  or  refusing  to  enforce  it,  as  it  did 
not  appear  that  there  was  any  intention  to  corrupt  the  umpire  or  that 
his  judgment  was  influenced. 

3.  That  the  appointment  of  the  umpire  by  lot  from  two  persons 
each  of  whom  was  acknowledged  by  both  arbitrators  to  be  fit  was  valid. 

4.  That  the  signing  the  appointment  was  not  a  judicial  act,  and  there- 
fore need  not  be  done  by  the  arbitrators  at  the  same  time  or  together. 


TN  this  Term  a  rule  was  obtained  calling  upon  W. 
Barningham  to  shew  cause  why  he  should  not  pay  to 
J.  Wrightson  two  sums  of  money  pursuant  to  an  award 
and  the  Master's  allocatur.  And  another  rule,  on  behalf 
of  W.  Barningham,  calling  upon  J.  Wrightson  and  J.  M. 
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Hopper  to  shew  cause  why  the  award  or  umpirage  should        1867. 
not  be  set  aside  on  the  following  grounds  : — First,  that  j^ 

the  umpire  was  chosen  by  lot;  Secondly,  that  the  ap-  J^SSi. 
pointment  of  umpire  was  not  signed  by  the  arbitrators 
in  the  presence  of  each  other,  and  that  the  appointment 
was  not  made  by  them  together,  but  apart ;  Thirdly, 
misconduct,  treating  and  corruption  of  the  umpire, 
misconduct  of  the  umpire  in  hearing  statements  of  one  of 
the  parties  respecting  the  matter  in  dispute  in  the  absence 
of  the  other,  and  misconduct  in  that  party  in  making 
such  statements  and  also  treating  the  umpire. 

By  indenture  of  demise,  dated  the  11th  October,  1861, 
between  J.  M.  Hopper  of  the  one  part  and  J.  Wrightson 
of  the  other  part,  Hopper  let  to  Wrightson  a  farm,  the 
tillage  part  thereof  from  the  14th  February,  the  pasture 
lands  from  the  16th  April,  and  the  rest  of  the  premises 
from  the  13th  May,  at  a  rent  of  240/.  for  the  term  of 
seven  years,  with  the  further  rent  of  201  for  every  acre 
of  meadow  or  pasture  which  WrigkUon  should  let,  assign, 
or  convert  into  tillage  without  the  consent  of  Hopper.  ^ 
The  deed  contained,   among  others,  a  clause  that  if 
the  premises  or  any  part  thereof  should   during  the 
term  be  sold,  then  Wrightson  should,   if   required  by 
Hopper  or  the   owners   for  the  time  being,  quit  and 
deliver  up  the  same  at  the  expiration  of  six  calendar 
months,   provided    he    should  have    had    due  notice 
of  such  sale ;  and  each  party  should  appoint  a  valuer, 
such  valuers    to   estimate    the    compensation    to    be 
given  to  Wrightson  for  so   quitting  or   delivering  up 
the  same,  and  in  case  the  valuers  should  disagree  in 
their  valuation  they  should,  before  proceeding  to  value, 
name  an  umpire,  whose  decision  should  be  binding. 
During  the  term  Hopper  sold  the  farm  to  Barning- 
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1867.       Iwm*>  whereof  notice  was  given  to  fVrightson,  and  notice 
^  to  quit  was  given  to  him  by  Barmngham. 

another*  ^  indenture  of  reference  dated  the  5th  January, 
1866,  between  J.  M.  Hopper  of  the  first  part,  W.  Bar- 
ningham  of  the  second  part,  and  J.  Wrigkbon  of  the  third 
part,  reciting  the  indenture  of  demise,  &c,  and  that  J. 
Wrightson  had  quitted  the  farm,  except  such  part  thereof 
as  was  retained  by  him  according  to  the  lease,  and  that 
it  had  been  agreed  that  he  should,  in  lieu  of  J.  Af.  Hop- 
per, appoint  a  valuer ;  it  was  witnessed  that  the  amount 
of  the  compensation  to  be  paid  to  J.  fVrigldion  for  quit* 
ting  and  delivering  up  the  premises  should  be  and  the 
same  was  thereby  referred  to  the  final  end,  award  and 
determination  of  G.  Stratton,  of  &c,  land  agent,  the 
arbitrator  thereby  appointed  by  IV.  Baminaham, 
and  of  C.  &.  Bell,  of,  &&,  land  agent,  the  arbitrator 
thereby  appointed  by  J-  Wrightson,  and  in  case  the 
arbitrators  should  disagree  then  to  the  umpirage  of  such 
person  as  G.  Stratton  and  C.  S.  Bell  should,  in  writing 
s  under  their  hands,  by  indorsement  upon  the  indenture 
(before  proceeding  to  value)  appoint  in  that  behalf,  so 
as  the  arbitrators  or  their  umpire,  so  appointed,  should 
make  their  award  or  his  umpirage  in  writing,  ready  to 
be  delivered  to  the  parties  of  the  second  and  third 
parts,  or  either  of  them,  on  or  before,  &c  There 
were  clauses  giving  power  to  the  arbitrators  or  the 
umpire  to  make  the  award  or  umpirage  notwithstand- 
ing the  death  of  either  of  the  parties  of  the  second 
and  third  parts,  and  that  the  parties  of  the  second  and 
third  parts  should  abide  by,  perform  and  keep  the 
award  or  umpirage.  And  it  was  further  agreed  that 
the  costs  of  the  agreement  of  reference  aud  of  the 
award   should  be  in  the  discretion  of  the  arbitrators 
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or  of  the  umpire,   and   that  the  arbitrators  or  the       1867. 
umpire  should  have  power  to  examine  the  parties  and  ^ 

their  witnesses  on  oath  touching  the.  matters  referred,  Mothers 
and  that  each  of  the  parties  should  produce  all  such  books, 
papers,  plans  and  documents  relating  to  the  matters  in 
difference  as  were  in  their  custody,  possession  or  power, 
and  that  the  parties  would  do  all  such  acts  and  things 
as  the  arbitrators  or  the  umpire  might  reasonably 
require  for  the  settlement  of  the  matters  in  difference. 

The  arbitrators,  before  proceeding  to  value,  met  for 
the  purpose  of  appointing  an  umpire ;  Stratton  proposed 
J.  Partington,  and  Bell  proposed  W.  Johnson,  The 
arbitrators  both  agreed  that  either  was  a  fit  and  proper 
person  to  be  appointed  umpire,  and  were  in  consequence 
unable  to  determine  which  should  be  appointed.  An 
arrangement  was  then  made  for  choosing  by  lot  one  of 
the  two  to  be  the  umpire;  W.  Johnson  was  so  chosen. 
The  arbitrators  agreed  that  he  should  be  appointed,  and 
a  letter  was  written  to  him  and  signed  by  both  arbi- 
trators, requesting  him  to  act 

A  meeting  of  the  arbitrators,  for  the  purpose  of  sign* 
ing  the  appointment,  was  fixed  for  the  2nd  April;  Bell 
attended,  but  Stratton  was  unable  to  be  present.  Bell  then 
signed  the  appointment,  and  forwarded  it  to  Stratton, 
who  signed  it  on  the  following  day.  This  appointment 
was  indorsed  on  the  indenture. 

After  the  appointment  of  the  umpire,  the  arbitrators 
and  umpire  held  sittings  for  hearing  the  evidence,  and 
were  attended  by  the  parties,  their  counsel  and  attorneys. 

On  the  3rd  May  the  arbitrators  met  for  considering 
their  award,  and  were  unable  to  agree  as  to  the  amount 
to  be  awarded  to  Wrightson,  the  valuation  of  Bell  being 
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and  others. 
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1867.       1024/.,  that  of  Stratum  being  750* ;  and  the  matter  was 
^         accordingly  left  to  the  determination  of  the  umpire. 

The  heads  of  the  plaintiff's  claim  were  as  follows,  the 

figures  being  omitted: — 

"  1.  Dwelling-house  on  farm,  not  required  by  him, 

sublet  to  his  son  in  payment  for  his  services  as 

an  accountant,  but  worth  40£  per  ann.,  which 

amount  lost  for  5  years. 

2.  Bleach -ground.  The  account  books  prove  an 
average  profit  of  240/.  per  ann.,  worth  8  years 
purchase. 

But  at  any  rate,  by  having  to  remove,  he  lost,  as 

books  evidence,  profits  of  1865. 
And  had  to  expend,  in  buying  4£  acres  of  land  for 

new  works,  at  1507.  per  acre. 
And  in  levelling  ground,  buildings  and  other  works, 

with  costs  of  removal. 
The  increased  distance  of  new  works  from  coal 

depot  and  railway  station. 
Deducting  rent  of  old  works. 

3.  Profit  on  farm  for  5  years,  less  interest  on  capital 
not  employed  on  farm." 

After  all  the  business  was  closed,  the  arbitrators  and 
umpire  went,  by  the  invitation  of  JPrightson,  to  dine 
with  him  at  an  inn  of  which  he  was  the  landlord,  and 
the  attorney  of  Wrightson  was  one  of  the  party.  The 
matter  of  the  reference  and  the  disputes  between  the 
parties  were  mentioned,  but  only  in  a  passing  manner 
and  not  in  the  way  of  business,  and  the  umpire  was 
much  the  worse  for  liquor. 

On  the  7th  July  the  umpire  made  his  award,  in  which 
he  awarded  that   the  amount  of  compensation  to  be 
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paid  to  Wrightson  for  quitting  and   delivering  up  the        1867. 
premises  was  923£,  with  interest,  and  directed  Earning-  Re 

ham  to  pay  the  same  to  him,  and  farther  awarded  that     andTthew. 
the  costs  of  preparing  the  indenture  of  reference,  and 
of  the  reference,  and  of  the  award,  should  be  borne  by 
Barmngham. 

On  the  31st  July,  1866,  the  indenture  of  reference 
and  the  memoranda  endorsed  on  it  were  made  a  rule 
of  Court  in  pursuance  of  The  Common  Law  Procedure 
Act,  1854, 17  &  18  Vict.  c.  125.  s.  17. 

Field  and  PkUbrick  shewed  cause  against  the  rule  for 
setting  aside  the  award,  and  in  support  of  the  rule  to  pay 
the  money. — There  is  a  preliminary  objection.  This 
is  not  an  arbitration  over  which  the  Court  has  power,  it 
not  being  a  submission  to  arbitration  within  the  meaning 
of  The  Common  Law  Procedure  Act,  1854, 17  &  18  Vict, 
c.  125.  s.  17.  There  was  no  matter  in  dispute  between 
the  parties  at  the  time  of  the  agreement  to  leave  to 
the  arbitrators  and  umpire  to  settle  the  amount  of  com- 
pensation to  be  given  to  the  tenant.  In  Leeds  v.  Bur- 
mot  (a),  where  the  objection  was  that  the  instrument 
which  had  an  appraisement  stamp  ought  to  have  had  an 
Award  stamp,  the  whole  of  the  clause  of  reference  was 
not  before  the  Court  PecJeweU  Serjt.  observes,  in 
support  of  the  objection,  p.  4,  "  The  reference  including 
a  right  of  action  for  damages  done  to  the  estate/1  [  Black- 
farn  J.  Upon  a  motion  on  the  same  ground  after  the 
second  trial,  Lord  EUenborough  said,  p.  6,  note  (a),  that 
was  a  mistake.]  In  Re  Lee  v.  Hemingway  (b),  where  an 
award  was  made  in  pursuance  of  an  agreement  that  the 

(a)  12  East  1. 

(b)  3N.fM.  860;  15  Q.  B.  305,  note  (b). 
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1867.        defendant  should  purchase  property  of  the  plaintiff  at 
Re  a  P"ce  to  be  ascertained  by  arbitration,  the   Court 

Jd  *W  doubted  whether  they  had  power  under  stat.  9  &  10  TV.  8. 
e.  15.  to  grant  an  attachment  for  nonperformance  of 
it.  In  Collins  v.  Collins  (a),  on  a  contract  for  the 
purchase  of  a  brewery,  the  purchase-money  to  be  deter- 
mined by  A.  for  the  vendor  and  B.  for  the  purchaser,  Sir 
John  Romilly  M.  R.  held  that,  to  constitute  an  arbitra- 
tion, there  must  be  a  reference  of  some  matter  or  matters 
in  difference  between  the  parties,  and  that  an  agreement 
to  pay  a  price,  to  be  fixed  by  other  persons,  was  an  ar- 
rangement to  prevent  differences  arising,  and  not  an 
arbitration  for  settling  differences  which  had  arisen,  and 
therefore  was  not  within  stat.  17  &  18  Vict  c.  125. 
s.  12.  That  case  was  followed  in  Boss  v.  Helsham  (ft), 
where  one  of  the  conditions  of  sale  of  a  house  was,  that 
if  any  error  should  appear  in  the  particulars  of  sale  it 
should  not  annul  the  sale,  but  a  reasonable  compensa- 
tion or  equivalent  should  be  given  or  taken,  such  com- 
pensation or  equivalent  to  be  settled  by  two  referees  or 
an  umpire.  [Cockburn  C.  J.  There  the  question  to  be 
determined  was  what  sum  should  be  deducted  from  the 
purchase-money  by  reason  of  the  error  in  the  particulars 
of  sale.  In  the  present  case,  is  it  not  more  than  pro- 
bable that  there  would  be  a  dispute  between  the  parties 
%  when  it  was  competent  for  either  to  go  before  the  referees 

with  his  witnesses,  and  make  the  best  case  he  could  ? 
Blackburn  J.  The  present  case  is  very  like  an  arbitra- 
tion under  The  Lands  Clauses  Consolidation  Act,  1845, 
8  &  9  Vict  c.  18.  Wherever  there  is  a  question  of 
quantum  meruit  which  would  in  an  action  go  to  a  jury 

(a)  26  Beav.  306. 

(*)  36  L.  J.  Exch.  20;  L.  i?.  2  ExcfL  72. 
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I  should  have  thought,  independently  of  the  cases,  that        1867. 
if  referred  to  referees  it  was  an  arbitration.]  Be 

The  Court  then  desired  that  the  objections  to  the     a^oi^. 
award  should  be  argued. 

First  As  to  the  alleged  corruption  of  the  umpire. 
There  is  nothing  to  shew  that  there  was  any  intention 
on  the  part  of  Wrightstm  to  corrupt  the  mind  of  the 
umpire  or  that  in  fact  his  judgment  was  influenced. 

Secondly.  As  to  the  umpire  having  been  chosen  by 
lot  There  is  no  objection  to  choosing  by  lot  one  of 
two  persons  agreed  to  be  equally  fit  and  proper  to  be 
umpire;  Neale  v.  Ledger  (a).  In  Re  Cassett(b)  there 
had  been  no  agreement  as  to  the  fitness  of  the  persons 
from  whom  the  selection  of  the  umpire  was  made  by 
chance.  [They  also  cited  The  European  and  American 
Steam  Shipping  Company,  Limited,  v.  Crosskey  (c),  Mor- 
gan v.  Bolt  (<*)•] 

Thirdly.  As  to  the  objection  that  the  appointment 
of  the  umpire  was  not  signed  by  the  arbitrators  in  the 
presence  of  each  other.  The  arbitrators  had  made  up 
their  minds  judicially;  the  act  of  recording  the  appoint- 
ment was  only  formal.  In  Stalworth  v.  Inns  (e)  and 
Re  Lord  and  Lord  (/)  the  Court  gave  no  final  opinion 
on  the  point.  In  Wade  v.  Dowling  (g)  the  award  was 
not  made  upon  the  joint  judgment  of  the  arbitrators. 

Daodestcell,  contra. — First  The  act  of  Wrightson  in 
entertaining  the  umpire  and  arbitrators  was  in  the 

(a)  16  East  51.  (*)  9  B.  f  C.  624. 

(c)  8  C.  B.  N.  8.  307. 

(d)  1  New  Sep.  271 ;  11  W.  B.  265. 
(«)  13  M.  $  JT.  466;  2  Z>.  #  L.  428. 

(/)  5  E.  #  B.  401  (ff)  4  E.  #  B.  44. 
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1867.        nature  of  embracery,  4  Bl  Comm.  140 ;  and  would  in 

Re  *he  c*86  °f  a  juryman  be  ground  for  setting  aside  the 

a^°othe»     verdict ;  B-  N-  p-  308.  [Blackburn  J.  Where  an  umpire 

acts,  the  arbitrators  have  rather  the  character  of  counsel 

on  opposite  sides.] 

Secondly.  The  Court  will  not  enforce  the  award  by 
execution  any  more  than  it  would  do  by  attachment 
when  there  has  not  been  a  proper  appointment  of  the 
umpire.  In  the  present  case  there  was  not  the  concurring 
judgment  of  both  arbitrators  in  the  appointment  of  the 
umpire;  the  concurrence  in  the  nomination  was  brought 
about  by  lot  Lord  Tenterden,  in  Re  CaueB  (a)  and  Ford 
v.  Jones  (b),  considered  Neale  v.  Ledger  (c)  as  in  effect 
overruled.  [Cochburn  C.  J.  In  Ford  v.  Jones  (6)  the 
appointment  was  mere  matter  of  chance.  Blackburn  J* 
In  The  European  and  American  Steam  Shipping  Company, 
Limited,  v.  Crosshey  (rf)  Erie  C.  J.  intimated  a  strong 
opinion  that  Neale  v.  ledger  (c)  was  well  decided,  and 
the  other  Judges  did  not  dissent]  In  that  case  the 
Court  allowed  the  party  to  the  reference  to  revoke  his 
submission.  [Blackburn  J.  The  analogy  suggested  by 
Lord  Ellenborough  in  Neale  v.  Ledger  (c)  to  the  mode  of 
appointing  by  lot  twelve  jurors  out  of  all  those  returned 
as  fit  to  serve  is  perfect] 

Thirdly.  The  submission  to  reference  provides  that 
the  appointment  of  the  umpire  shall  be  by  indorsement 
on  the  deed.  The  parties  are  entitled  to  have  the  judg- 
ment of  both  the  arbitrators  in  the  appointment  of  the 
umpire  up  to  the  last  moment ;   Wade  v.  DowUng  (e\ 

(a)  9B.fC.  624.  (6)  3  B.  f  Ad.  24a  260. 

(c)  16  East  51.  (<*)  8  C.B.  K  8. 397.  408. 

(•)  4  E.  f  B.  44. 
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If  they  had  met  for  the  purpose  of  signing  the  appoint-        1867. 

ment  they  might  have  agreed  to  appoint  another  person.  ife 

[Blackburn  J.    In  Wade  v.  Bowling  the  award  was     and°^em 

made  as  well  as  signed  by  one  arbitrator  in  the  absence 

of  the  other.     In  Little  v.  Newton  (a),  there  cited,  Tindal 

C.  J.  took  the  distinction  between  the  agreement  of  the 

arbitrators  on  the  terms  of  the  award  and  the  formal 

act  of  executing  the  award.    Field. —  Wade  v.  Bowling 

was  cited  in   Whitmore  v.  Smith,  on  appeal  (6).]     In 

Peterson  v.  Ayre(c)  the  objection  that  the  award  had 

been  executed  by  the  two  arbitrators  at  different  times 

and  places  was  held  good.     [Lush  J.     The  marginal 

note  there  is  too  large.     The  arbitrators  had  never 

agreed  on  the  terms  of  their  award.     Blackburn  J.     It 

was  not  shewn  that  they  had  ever  come  together  to 

consider  it]      In  Be  Lord  and  Lord(d)  the  Court  said 

that  the  appointment  of  the  umpire  was  a  judicial  act 

about  which  the  parties  had  a  right  to  the  exercise  of 

the  joint  judgment  of  the  arbitrators  up  to  its  entire 

completion.     [Lush  J.     In  that  case  it  was  not  shewn 

that  the  arbitrators  had  agreed  on  the  person  who 

should  be  umpire.     Blackburn  J.     If  the  present  case 

were  within   Stalworth  v.   Inns(e)  we   should  decline 

either  to  enforce  the  award  or  to  set  it  aside.] 

Cockbuen  C.  J.  The  first  question  arises  on  a  pre- 
liminary objection  that  this  is  not  properly  speaking  an 
arbitration,  and  therefore  the  Court  has  no  jurisdiction 

(m)  2  M.  4-  Q.  351.  360;  9Dowl.  437. 
Ity  1H.$N.  509.  (c)  15  C.  B.  724. 

l<i)  5  E.  4-  B.  404.  407. 
W  13  M.  %  W.  466 ;  2  D.  #  L.  428. 
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1867.       over  it.    The  cases  cited  go  a  great  way  to  establish  the 
Re         proposition  that  where  the  matter  to  be  determined  by 
Jdrii^n.    the  referee  is  merely  a  matter  of  value  that  is  not  pro- 
perly an  arbitration.    I  am  not  disposed  to  quarrel  with 
the  decisions  in  Collins  v.  Collins  (a)  and  Boss  v.  HeL 
sham  (J),  having  regard  to  the  fects  in  those  cases ;  but 
the  language  of  the  decisions  must  not  be  taken  to 
comprehend  every  case  of  compensation  or  valuation 
when  it  assumes  the  character  of  a  judicial  inquiry  by 
the  hearing  of  the  parties  and  the  evidence  of  their 
witnesses.   Where  the  words  of  the  submission  are  large 
enough  to  embrace  the  case  of  a  judicial  inquiry,  and 
the  object  of  the  parties  is  to  have  their  respective  cases 
heard  and  decided  upon  the  evidence  produced  before 
the  arbitrators  or  umpire,  it  is  not  the  less  an  arbitration 
because  the  ultimate  object  is  to  ascertain  the  value  of 
property  or  the  amount  of  compensation.    The  inexpe- 
diency of  laying  down  a  general  rule  such  as  has  been 
suggested  cannot  be  better  illustrated  than  by  the  case 
before  us.    The  interest  of  the  tenant  in  this  lease, 
which  was  for  a  term  of  seven  years,  might  be  determined 
at  any  time  by  six  months  notice  upon  a  sale  of  the 
premises;  but  in  case  of  such  an  abrupt  termination  of 
the    lease   it  was    provided    that    valuers   should  be 
appointed  to  estimate  the  compensation  to  be  paid  to 
the  tenant,  and  if  they  disagreed  the  decision  of  an 
umpire  was  to  be  final.    The  claim  for  compensation  is 
one  in  which  it  would  be  important  that  the  evidence 
of  surveyors  and   other  competent  persons  should  be 
received,  and  on  which  a  difference  of  opinion  might 

(a)  26  Beav.  306. 

(b)  36  L.  J.  Exch.  20;  L.  R.  2Exch  72. 
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eriafc.     [His  Lordship  read  the  heads  of  claim.]     All        1867. 
these  items  involve  a  Dice  consideration  of  matters  on  Re 

which  the  evidence  of  valuers  would  be  necessary,  and  and  other*. 
on  which  the  parties  were  entitled  to  be  fully  heard 
and  to  have  the  case  judicially  determined.  In  proof  of 
this  there  is  the  fact  that  the  arbitrators  and  umpire 
were  attended  by  counsel  on  both  sides.  Such  a  case 
must  be  treated  as  an  arbitration. 

Assuming  then  that  we  have  jurisdiction,  has  either 
of  the  grounds  for  setting  aside  the  award  been 
made  out? 

The  first  and  main  ground  is  that  there  was  such 
misconduct  in  the  umpire  as  vitiates  his  award*  That 
depends  upon  what  took  place  at  the  dinner  at  IVrighttori* 
house  when  the  proceedings  before  the  umpire  were 
closed  and  nothing  remained  to  be  done  to  enable  him 
to  make  up  his  mind.  It  was  very  improper  and 
unbecoming  in  one  of  the  parties  to  offer,  and  in  the 
umpire,  who  was  a  person  exercising  judicial  functions, 
to  accept,  hospitality  from  him.  And  if  the  purpose 
and  object  of  WrighUon  in  giving  the  invitation  had 
been  to  corrupt  the  umpire,  or  if  the  hospitality 
bestowed  had  that  effect  or  influenced  his  mind  in 
making  his  award,  that  would  be  sufficient  to  induce  us 
to  set  it  aside  or  to  refuse  to  enforce  it  summarily. 
But  there  is  no  ground  for  either  of  those  supposi- 
tions. 

The  second  ground  is  that  there  was  not  such  an 

appointment  of  the  umpire  as  gave  him  jurisdiction  to 

make  the  award.    The  two  arbitrators,  not  being  able 

to  agree,  cast  lots  as  to  which  of  two  persons  should 

be  appointed  ;  but  before  they  did  so  each  of  them 
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1807.       exercised  his  judgment  as  to  the  fitness  of  the  person 
ik  proposed  by  the  other.     Neither  would  give  up    the 

an/othen.  right  to  ^ave  ^  own  nominee  appointed,  but  they 
agreed  that  either  of  two  persons  equally  fit  should  be 
appointed  by  lot ;  therefore  there  was  their  concurrent 
judgment  in  the  fitness  of  the  person  ultimately 
appointed.  If  each  of  two  arbitrators  insists  upon  his 
nominee  being  appointed,  and  will  not  accept  the 
nominee  of  the  other,  an  appointment  by  lot  is  bad ; 
but  where  two  arbitrators  agree  that  a  right  person  has 
been  appointed,  though  by  lot,  the  case  falls  within  the 
decision  in  Neale  v.  Ledger  (a),  which  was  upheld  in 
Tlte  European  and  American  Steam  Shipping  Company, 
Limited,  v.  Crasskey  (b),  in  which  Erie  C.  J.,  apparently 
expressing  the  sentiments  of  his  brother  Judges,  dis- 
tinguishes it  from  Re  Cassell  (c).  We  ought  not  to  be 
over  ready  to  set  aside  awards  where  parties  have 
agreed  to  abide  by  the  decision  of  a  tribunal  selected 
by  themselves,  nor  give  effect  to  such  an  objection  as 
this,  unless  we  see  something  radically  wrong  in  the 
proceeding,  aiyl  that  the  parties  have  not  had  the  benefit 
of  the  judgment  of  the  arbitrators  as  to  the  appointment 
of  a  fit  and  proper  person  to  be  umpire. 

The  last  question  is,  whether  it  is  not  a  fatal  objection 
to  the  appointment  of  the  umpire  that  it  was  not  signed 
by  both  the  arbitrators  at  the  same  time.  I  think  that 
is  not  necessary  where  the  arbitrators  have  met  and  dis- 
cussed the  appointment  of  the  umpire,  and  agreed  upon 
it  That  is  very  different  from  one  signing  the  ap- 
pointment alone,  and  then  sending  it  to  the  other  who 

(a)  16  East  51.  (*)  8  C.  B.  N.  &  397. 

(c)  9  B.  #  C.  624. 
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therefore  signs  it ;  which,  as  far  as  appears,  was  all  that        1867. 
occurred  in  Be  Lard  and  Lard  (a) :  there  was  no  com-  Ke 

bined  action  of  the  two,  or  judicial  exercise  of  their  minds     ^  others. 
upon  the  matter.    That  case  therefore  is  distinguishable. 

The  signing  the  name  to  the  appointment  is  not  a  judicial 

act,  but  the  record  of  it. 
All  the  objections  to  the  award  therefore  fail ;   and 

it  follows  that  we  must  give  effect  to  it,  and  make  the 

role  absolute  to  pay  the  money. 

Blackburn  J.  We  cannot  either  set  aside  the 
award  or  enforce  it  unless  the  submission  and  award 
are  such  as  give  the  Court  jurisdiction.  The  cases  of 
Collins  v.  Calling  (b)  and  Bass  v.  Helsham  (c)  go  to  this 
extent,  that  where  compensation  is  to  be  settled  by  one 
person  that  is  not  necessarily  an  award,  for  an  appraise- 
ment is  not  an  award.  The  Court  did  not  mean  to  say 
in  those  cases  that  if  the  nature  of  the  inquiry  was  such 
that  meetings  on  several  days  were  held  with  the  at- 
tendance of  counsel,  and  evidence  of  witnesses  taken  so 
that  the  inquiry  became  judicial,  the  determination 
would  not  be  an  award  unless  it  was  so  in  words.  If 
the  cases  went  so  far  as  that  I  should  pause  before  con- 
curring with  them ;  and  independently  of  the  cases  I 
should  say  that  this  inquiry  was  an  arbitration  within 
T\&  Common  Law  Procedure  Act,  1854. 

Then  shall  we  set  it  aside  on  either  of  the  three 

grounds  alleged  ? 
Rret,  as  to  the  misconduct  of  the  umpire.    I  agree 

*Hh  my  Lord  that  it  was  very  indiscreet  in  him  before 

(a)  5  E.  $  B.  404.  (b)  26  Beav.  306. 

(c)  36  L.  J.  Exch.  20;  L.  B.2Exch.  72. 
*0I,.  Vin.  1  B.  &  S. 
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1867.        his  decision  to  receive  the  over  lavish  hospitality  of  one 

^  of  the  parties;  such  an  act  gives  rise  to  an  imputation 

Hoppu*      of  bias  in  his  judgment ;  and  if  it  was  intended  to  induce 

him  to  give  a  corrupt  decision,  or  if  it  had  that  effect, 

the  award  would  be  set  aside.     But  that  is  not  shewn. 


Secondly.  As  to  the  objection  that  the  umpire 
chosen  by  lot.  The  facts  of  the  present  case  bring  it 
within  Neale  v.  Ledger  (a).  Each  arbitrator  agreed  as 
to  the  fitness  of  the  person  selected  by  the  other,  but 
each  preferred  his  own  friend,  and  then  they  drew  lots  to 
decide  which  of  the  two  should  be  appointed.  I  see  no 
objection  to  that.  In  Re  Ca$sell(b)  this  Court  were  of 
opinion  that  it  was  better  to  depart  from  the  distinction 
taken  by  Lord  Ellenborough  in  Neale  v.  Ledger  (a);  but 
in  The  European  and  American  Steam  Shipping  Com- 
pany, Limited,  v.  Cro&skey  (c)  expressed  an  opinion  that 
the  distinction  in  Neale  v.  Ledger  was  good  and  sound, 
and  should  be  acted  on,  and  I  see  no  reason  for 
not  doing  so. 

As  to  the  last  objection,  that  there  was  not  a  formal 
appointment  of  the  umpire  by  the  arbitrators  signing  it 
in  the  presence  of  each  other,  though  they  agreed  in  the 
appointment  This  objection  rests  on  the  ground  that  the 
parties  have  a  right  to  the  judgment  of  the  arbitrators  in 
the  selection  of  the  umpire  up  to  the  last  moment  before 
the  appointment.  In  the  cases  cited  the  two  arbitrators 
had  not  given  their  joint  mind  to  the  appointment. 
There  is  a  great  difference  between  the  present  case  and 
one  in  which,  while  the  two  arbitrators  are  discussing 
the  matter  and  it  is  still  in  fieri,  one  of  them  signs  an 

(a)  16  East  51.  (6)  9  B.  #  C.  (524. 

(a)  8  a  B.  N.  S.  397. 
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appointment,  subject  to  the  other  making  an  objection, 
who  does  not  object,  and  signs  it  separately.  If  the 
award  were  set  aside  because  the  formal  act  of  recording 
the  appointment  was  done  separately,  though  both  were 
agreed  in  the  appointment,  it  would  be  adhering  to  the 
letter  of  the  law  instead  of  the  spirit  The  nearest  ana- 
logy is  that  of  a  bill  of  exceptions;  the  statutes  require 
that  all  shall  be  done  before  the  verdict  is  given;  yet 
the  formal  act  of  sealing  the  bill  is  not  done  till  long 
after. 

The  only  doubt  I  have  felt  is,  whether  we  should 
enforce  the  award,  or,  in  deference  to  the  dictum  espe- 
cially of  the  Court  in  Be  Lord  and  Lord  (a),  allow  the 
objection  to  be  raised  by  plea  in  an  action  on  the  award ; 
but  I  doubt  whether  that  could  be  done ;  and  therefore 
agree  that  the  rule  to  pay  the  money  should  be  made 
absolute. 
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Be 

HOPPRR 

and  others. 


Lush  J.  concurred. 

Rule  absolute  to  pay  the  money. 
Rule  to  set  aside  the  award  discharged. 

(a)  &E.$B.  404.  407. 


Bryant  against  Foot. 
[Reported  vol.  7,  p.  725.] 
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iThursda  Rolle,  appellant,  Whyte,  respondent. 

January  30th, 

1868.]  1 .  Magna  Charta,  c.  23,  for  abating  weirs,  and  the  subsequent  statutes, 

including  12  Edw.  4.  c.  7.,  for  enforcing  it,  ape  confined  to  navigable 

Magna  Charta,  rivers. 

c.  &.  2.  Therefore,  though  weirs  in  navigable  rivers  are  illegal  unless  they 

12  Edw.  4.  c.  7.   existed  before  the  time  of  Edw.  I.,  an  easement  of  a  fishing  weir  may 
Weirs  in  non-    still  be  acquired  in  a  non-navigable  river. 

navigable  3.  The  enactment  in  The  Salmon  Fishery  Act,  1861,  24  &  25  Viet, 

rivers.  c.  109.  s.  12.,  which  annexes  the  condition  of  having  a  free  gap  to  the 

Salman  continuance  of  existing  weirs,  though  general  in  its  terms,  is  applicable 

Fishery  Acts,     only  to  such  weirs  as  come  within  sect.  27,  i.  «.,  weirs  not  extending 
1861,  1865,        beyond  the  middle  of  the  stream. 

24  $  25  Vict.         4.  A  mill  dam  and  a  fishing  weir  consisting  of  an  island  and  two  sets 

c.  109.  ss.  12.     of  fenders,  the  upuer  between  the  appellant's  bank  and  the  island,  the 

27.,  28  $  29       lower  made  bv  cutting  through  the  island,  extended  the  whole  way  across 

Vict.  c.  121.       a  non-navigable  river.    The  upper  set,  with  needles  in  connection  with 

Mill  dam.  it,  had  existed  from  the  time  of  Richard  I. ;  the  lower  set,  with  needles 

Fishing  weir,      in  connection  with  it,  were  used  for  the  first  time  about  the  year  1796. 

Stream.  The  occupier  of  the  mill,  when  the  water  was  insufficient  for  it,  required 

Easement.  the  appellant  to  shut  the  lower  fenders.    There  was  a  fish  pass  in  the 

Prescription       mill  dam.    The  river  at  the  place  in  question  was  160  feet   wide; 

Act,  2#3W.4.  the  breadth  of  the  stream  between  the  appellant's  bank  and  the  island 

c.  71.  8.1.  was  15  feet.     Commissioners  acting  under  The  Salmon  Fishery  Act, 

1865,  28  &  29  Vict.  c.  121.,  treating  the  mill  dam  and  fishing  weir  as 

distinct,  and  the  stream  between  the  appellant's  bank  and  the  island 

as  a  separate  river,  ordered  a  free  gap  to  be  made  in  the  dam  and  upper 

fenders ;  and,  holding  the  lower  fenders  and  needles  to  lp  illegal,  they 

ordered  them  to  be  abated.    Held, 

(1).  That  the  mill  dam  and  the  fishing  weir  were  distinct;  but 
(2).  That  the  water  between  the  appellant's  bank  and  the  island 
was  not  a  stream  within  sect.  12  of  The  Salmon  Fishery  Act,  1861, 
24  &  25  Vict.  c.  109. ;  and,  inasmuch  as  this  was  not  a  fishing  weir 
which  extended  more  than  half  way  across  the  stream,  the  Com- 
missioners had  no  power  under  sects.  12,  27,  to  order  a  free  gap 
to  be  made  in  the  dam  and  upper  fenders. 
(3).  That  the  right  to  the  lower  fenders  and  needles  was  an  ease- 
ment, though  subject  to  that  of  the  mill  owner,  acquired  by  imme- 
morial usage  by  virtue  of  the  Prescription  Act,  2  &  3  W.  4.  e  71. 
*.  1.,  and  were  therefore  lawfully  in  use  at  the  time  The  Salmon 
Fishery  Act,  1861,  passed,  and  consequently  the  order  of  the  Com- 
missioners for  the  abatement  of  them  was  invalid. 

/^ASE  stated  by  the  Commissioners  for  English  Fish- 
eries, pursuant  to  sect.  45  of  The  Salmon  Fishery 
Act,  1865,  28  &  29  Vict.  c.  121. 

At  a  Court  held  by  the  Commissioners  at  Barnstaple, 
in  the  county  of  Devon,  on  the  13th  and  14th  December, 
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1866,  in  pursuance  of  The  Salmon  Fishery  Act,  1865,       [1808.] 

28  &  29  Viet  e.  121.  u.  40.  42.,  for  the  purpose  of  in-        So^T" 

quiring  into  the  legality  of  the  fixed  engines,  fishing       whwb. 

weirs  and  fishing  mill-dams  in  the  Taw  and  Torridge 

fishery  district,  the  appellant  having  been  summoned 

before  them  that  there  might  be  an  inquiry  by  them 

touching  the  legality  of  a  certain  fishing  weir  or  fishing 

box,  with  sluices  and  needles,  of  which  he  was  the  owner, 

at  or  near  Umberleigh,  on  the.  river  Taw,  and  of  his 

claim  to  be  entitled  to  use  a  certain  hutch  or  hutches 

for  the  capture  of  salmon  in  the  river  Taw,  the  Com-    * 

missioners,  having  heard  what  was  alleged  and  proved 

for  and  against  the  claim,  decided  that  the  hutches  were 

illegal,  and  ordered  them  to  be  altered. 

The  appellant  made  his  claim  to  use  certain  con- 
trivances for  the  capture  of  salmon,  describing  them  in 
his.  claim  (a  copy  of  which  was  appended),  as  a  hutch, 
box,  crib,  or  inclosed  place  in  connexion  with  a  fishing 
mill-dam,  situate  in  the  river  Taw,  at  the  Barton  of 
Brightley,  near  Umberleigh  Bridge,  in  the  parish  of 
Chittlehampton  and  county  of  Devon,  and  contended  that 
tbey  were  lawfully  in  use,  by  virtue  of  grant,  charter  or 
immemorial  usage,  at  the  time  of  the  passing  of  The 
Salmon  Fishery  Act,  1861,  24  &  25  Vict  c.  109. 

The  river  Taw  runs  from  south  to  north,  and  at 
the  place  in  question  is  not  navigable,  but  it  begins 
*°  be  navigable  about  three  miles  lower,  and  the 
aPPellant  is  the  riparian  owner  on  the  right  bank 
*or  about  a  mile,  while  A.  D.  Bassett  is  the  riparian 
owner  on  the  left  or  opposite  bank,  the  adjacent 
k^s  of  the  appellant  being  part  of  the  old  manor  of 
°*9htley.  On  the  left  bank  there  is  an  ancient  mill 
Wonging  to  Bassett,  and  there  is  also  a  dam  which  is 
built  across  the  river.    The  dam  is  built  diagonally 
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[1868.]      across  the  current  to  an  island,  marked  No.  I  on  the 

Kolle       plan  annexed  to  the  case,  nearly  in  the  middle  of  the 

Whytb.      river,  continued  thence  to  another  island,  marked  No.  2, 

nearer  to  the  right  bank.     From  the  upper  end  of  the 

last  mentioned  island  to  the  right  bank,  a  dam  extends 

in  the  manner  shewn  on  the  plan. 

On  the  right  bank  the  appellant  has  a  side  stream  or 
part  of  the  main  stream,  which  is  about  15  feet  wide 
and  500  feet  long,  flowing  round  an  island  on  his  side, 
and  in  this  side  stream  or  part  of  the  main  stream  the 
salmon  hutch  or  hutches  are  situated.  By  means  of  the 
mill-dam  the  water  is  penned  up  and  forms  a  long  and 
angular-shaped  pool,  and  is  used  to  supply  the  mill  on 
the  opposite  side,  and  also  a  fishing  hutch  or  trap  in 
connexion  with  such  dam  situated  close  to  the  mill 
wheel.  The  legality  of  the  dam,  which  extends  from 
the  mill  to  the  island  No.  2  and  near  to  the  point  E, 
and  of  the  salmon  hutch  on  the  left  bank  beside  the 
mill,  is  not  here  in  question.  The  water  flowing  between 
the  island  No.  2  and  the  right  bank  of  the  river  was  not 
necessary  to  and  did  not  interfere  with  the  dam  on  the 
opposite  side  of  the  island  No.  2.  The  upper  part  of 
the  island  No.  2  is  300  yards  higher  up  the  river  than 
the  mill. 

The  apparatus  for  catching  salmon  used  and  claimed 
by  the  appellant  is  as  follows.  In  that  part  of  the  dam 
which  extends  from  the  upper  end  of  the  island  No.  2 
to  the  right  bank  of  the  river  is  placed  a  fender  or  set 
of  fenders,  part  of  which  is  stationary  or  permanent  and 
the  other  part  moveable.  The  permanent  part  consists 
of  a  series  of  wooden  bars  extending  vertically  from  the 
top  of  the  water  to  the  bed  of  the  river,  and  placed  close 
enough  to  prevent  the  escape  of  any  but  small  fish,  but 
sufficiently  far  apart  to  allow  the  stream  to  pass  freely 
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through.     The  moveable  part  consists  of  water-tight      [1868.] 
shutters,  which  when  closed  completely  dam  np  the       b^Zb 
water.     At  a  point  B,  farther  down  the  side  stream  or      whtt*. 
part  of  the  river  which  is  between  the  right  bank  and 
the  island  No.  2,  a  wooden  apparatus  is  placed,  extend- 
ing quite  across  from  the  right  bank  of  the  river  to 
the  island  No.  2 ;  this  apparatus  is  called  the  needles, 
being  a  framework  of  wooden  spars  or  rails  of  a  V  shape, 
the  apex  of  the  V  pointing  up  the  stream,  and  having  a 
narrow  opening  of  about  six  inches,  sufficient  to  let  salmon 
pass  up  through  such  apex  of  the  V  or  the  eye  of  the 
needles.     The  salmon  coming  up  the  river  are  by  their 
instinct  induced  to  face  the  current,  and  in  doing  so 
they  pass    up  through   the  needles.     Having  passed 
through  the  needles  on  their  way  up  stream,  the  salmon 
are  prevented  returning  by  the  difficulty  of  finding  the 
opening  between  the  needles,  and  so  remain  inclosed  in 
a  trap  or  inclosure  formed  by  the  needles  on  the  one 
hand  and  the  grating  placed  in  the  dam  behind  the 
fenders  on  the  other  hand.    The  moveable  water-tight 
shutters  being  then  closed,  and  the  flow  of  water  through 
the  grating  cut  off,  the  water  between  the  dam  or  fenders 
and  the  needles  runs  or  drains  away,  leaving  that  part 
of  the  bed  of  the  river  dry  or  sufficiently  shallow  to 
enable  the  fish  to  be  caught  without  difficulty.    A  little 
further  down,  at  the  points  C  and  D,  another  set  of 
fenders  and  needles  is  made,  which  operate  in  exactly 
the  same  way.    These,  which  are  called  the  lower  fen- 
ders, were  made  by  cutting  through  the  island  No.  2,  at 
the  point  marked  C,  so  as  to  admit  water  from  the  bed 
of  the  main  river  into  the  same  side  stream  or  part  of 
the  main  river,  the  lower  needles  being  situated  at  a  point 
marked  D,  about  ten  yards  below  the  lower  fenders. 
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[1868.]  The  salmon  going  np  the  upper  needles  and  fenders 
BoLLa  must  first  pass  through  the  lower  needles,  there  being 
Whtt  *n  ^act  ^ut  one  entrance  to**1"**8  both  sets  of  fenders. 
The  lower  set  of  needles  thus  contribute,  as  well  as  the 
upper  set,  to  facilitate  the  catching  of  salmon  at  the 
upper  fenders,  and  are  capable  of  being  used  in  con- 
nexion as  well  with  the  upper  as  with  the  lower  fenders. 

In  proof  of  the  legality  of  the  salmon  hutch  or  hutches, 
the  appellant  tendered  the  following  documents  of  title, 
which  might  be  treated  as  part  of  the  case : — 

i.  An  indenture  under  seal  between  the  two  then 
riparian  owners  on  both  sides,  dated  a.  d.  1260,  whereby 
the  Lady  of  Umberleigh  granted  to  the  appellant's  pre- 
decessor, the  Lord  of  Brighiley,  a  yearly  rent  of  2*.  and 
liberty  to  grind  his  corn  at  her  mill  free,  in  return  for 
her  hatched  weir  at  Umberleigh  and  the  easements  to  be 
granted  at  such  weir;  and  she  agreed  that  all  fish  taken 
there  in  weels,  hatches,  nets  or  any  other  engines,  be 
faithfully  divided  between  them ;  and  she  covenanted  to 
repair  the  hatches  in  the  weir. 

ii.  A  decree  in  Chancery,  dated  1692,  enforcing  spe- 
cific performance  of  the  above  agreement  as  regarded 
the  division  of  the  fish. 

in.  An  agreement  between  the  two  opposite  riparian 
owners  at  Umberleigh  on  the  one  part,  and  the  Countess 
of  Bath,  a  riparian  owner  farther  down,  on  the  other 
part,  dated  1664,  whereby  she  agreed,  subject  to  quali- 
fications', to  remove  certain  razes  or  cattle  fences  put  up 
across  the  bed  of  the  river,  which  were  complained  of 
as  preventing  the  fish  going  up  to  their  part  of  the  river 
at  Umberleigh,  and  injuring  their  profit  and  ancient 
privileges  there.  * 

iv.  A  quadripartite  deed,    dated   1720,    inter  alia, 
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demising  the  capital  messuage  and  demesne  lands  of      [1868.] 
BrigMey,  i.  e.,  lands  adjacent  to  the  appellant's  part  of       rollb 
the  river,  and  also  a  several  fishery  in  the  river  Taw,  at       whtt*. 
a  rent  of  140£ 

v.  A  survey  made  in  1737,  and  a  contract  by  Samuel 
BoBef  the  appellant's  predecessor,  to  purchase  the  said 
lands  with  the  fishery  in  the  river  Taw. 

vi.  Several  rack  rentals  of  Brightley,  between  1747 
and  1758,  signed  by  Denys  Rolle,  mentioning  "The 
Fishery"  as  then  let  at  6/.  16*.  6e£  for  a  half-year's 
rent. 

vii.  Old  accounts  of  salmon,  signed  and  rendered  in 
1761, 1762,  by  the  servants  of  Deny*  Rolle,  stating  the 
produce  of  such  fish  taken  in  the  hutch,  and  by  daught- 
ing  by  certain  servants  named. 

Tin.  An  indenture,  dated  1762,  whereby  Deny*  RoUe 
demised  the  lands  adjacent,  and  the  head  weir  and  sal- 
mon hutch  therein,  and  also  the  mill  leat  and  fishery  in 
the  river  Taw9  and  reserving  a  right  of  way  to  and  from 
the  hutch  and  island  near  Gribbkfs  Marsh,  the  place  in 
question. 

n.  Another  indenture,  dated  1797,  similarly  de- 
scribing the  lands,  and  mentioning  "the  hutch  and 
island  near  Gribbles  Marsh? 

x.  A  lease  by  Lord  Rolle  to  one  Parkin  of  the  fishery 
in  the  river  Taw,  dated  1803,  containing  a  covenant 
"not  to  take  backward  salmon  in  the  hutch." 

k.  Subsequent  leases  which  mention  only  "The 
Fishery,"  without  the  word  "  hutch/' 

The  appellant  is  the  present  owner  of  the  lands  adjoining 
the  right  bank  of  the  river  Taw  for  about  a  mile,  including 
the  place  in  question  to  which  the  above  deeds  relate. 
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[1868.]  There  was  no  evidence  to  shew  when  the  dam  between 
rolle  the  upper  end  of  the  island  marked  No.  2,  and  the  right 
White,  bank,  or  when  the  tenders  placed  in  it,  or  the  upper  set 
of  needles,  were  first  erected  or  placed  in  the  river;  or 
whether  the  side  stream,  or  part  of  the  river  flowing 
between  the  right  bank  and  the  island  No.  2,  was 
artificial  or  partly  artificial 

It  was  proved  by  aged  witnesses  who  lived  near  the 
spot,  that  the  hutches  or  apparatus  in  its  present  state, 
consisting  of  the  dam,  upper  and  lower  fenders,  and 
upper  and  lower  sets  of  needles,  had  been  fished  by  the 
appellant  and  his  predecessors  for  the  last  sixty  years, 
including  the  year  1861 ;  and  it  was  also  proved  by  two 
witnesses,  aged  eighty-six  and  seventy-six,  that  when 
they  were  boys  there  were  only  the  upper  set  of  fenders 
and  needles,  and  that  the  lower  fenders  and  needles  had 
been  added  about  seventy  years  ago  and  since  these 
two  witnesses  recollected  the  place,  and  that  the  number 
of  upper  fenders  or  shutters  was  six,  whereas  now  there 
are  only  three.  On  a  view  of  the  site  of  the  upper 
fenders,  the  state  of  the  ground  confirmed  this  account, 
and  the  mark  of  the  place  where  some  additional  upper 
fenders  stood  is  still  visible.  It  was  also  proved  that, 
though  the  miller  during  living  memory  did  not  com- 
plain of  the  upper  fenders  being  open,  he  often  com- 
plained of  the  lower  fenders  being  open;  and  when  the 
water  was  insufficient  for  his  mill  he  required  the  appel- 
lant's servant  to  shut  them,  which  was  always  done  on 
request ;  and,  failing  the  appellant's  servant  being  near 
the  dam,  the  miller  went  across  it  and  shut  them, 
and  was  never  interfered  with  by  the  appellant  in  so 
doing. 
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It  was  contended  by  the  appellant  that  the  whole  of  [1868.] 
the  apparatus  in  question  in  its  present  shape,  or  at  all  Solus 
events  the  dam  with  the  upper  fenders  and  both  sets  of  Whyt*. 
needles,  were  privileged  and  legal,  on  the  ground  that 
there  was  evidence  either  of  immemorial  usage  or  evi- 
dence from  which  the  existence  of  a  grant  or  charter 
might  be  presumed.  He  also  relied  upon  the  Prescrip- 
tion Act,  2  &  3  W.  4.  c.  71.  It  was  further  contended  by 
him  that  the  whole  of  his  apparatus  for  fishing,  including 
the  dam  composed  of  the  islands  and  the  artificial  part 
thereof  extending  across  to  the  mill,  constituted  one  fish- 
ing mill-dam,  and  that,  within  the  meaning  of  The 
Salmon  Fishery  Act,  1861,  one  fish-pass  only  was 
required  in  such  dam.  Also  that,  inasmuch  as  a  change 
having  gradually  occurred  in  the  depth  of  that  part  of 
the  river  which  is  on  the  right  side  of  the  island  No.  2, 
the  water  between  the  upper  fenders  and  lower  needles 
heing  shallower  than  it  was  formerly,  he  was  entitled  to 
add  the  lower  set  of  needles  as  being  necessary  in  con- 
nexion with  the  upper  fenders  to  the  profitable  use  and 
working  of  the  fishery,  which  could  not  be  used  or 
worked  advantageously  with  the  upper  set  of  needles 
•'one.  Also  that  the  water  flowing  between  the  right 
"Uric  of  the  river  and  the  island  No.  2  was  not  in  fact  a 
ade  stream  or  separate  river  within  the  meaning  of  The 
Salmon  Fishery  Act,  1865,  but  that  such  water  must  be 
treated  as  part  of  the  main  river. 

It  Was  contended  by  the  respondent  that  this  hutch,  or 
*e  fenders  in  combination  with  the  needles,  constituted 
a  fishing  weir  within  the  meaning  of  The  Salmon  Fishery 
**»  1861, 1865,  and  if  so,  then,  whether  it  was  an  an- 
cient *eir  or  not,  it  must,  in  conformity  with  The 
Salmon  Fishery  Act,  1861,  24  &  25  Vict.  c.  109.  *.  27, 
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[1868.]  nave  a  6aP  °f  ftt  *ea8t  three  feet  wide  always  open,  so  as 
RoLLE  to  give  the  fish  a  chance  of  getting  up  the  river,  whereas 
w  *•  at  present  the  fenders  and  needles  blocked  up  the  entire 

side  stream  between  the  right  bank  and  the  island  No.  2, 
and  prevented  any  fish  going  up.  That  moreover,  as, 
the  evidence  established  that  the  lower  set  of  fenders  and 
needles  had  been  added  for  the  first  time  during  living 
memory,  they  were  illegal,  and  ought  to  be  removed. 

On  the  15th  December,  1866,  the  Commissioners  gave 
a  written  judgment,  which  embodied  the  grounds  of  their 
decision,  and  might  be  treated  as  part  of  the  case. 

They  found  as  facts  that  the  two  sets  of  fenders  and 
needles  had  been  used  from  the  year  1800  or  there- 
abouts, that  is  to  say,  more  than  sixty  years  before 
1861 :  that  the  lower  fenders  and  needles  had  been  made 
and  used  for  the  first  time  about  the  year  1796,  during 
living  memory;  that  when  the  hutch  was  in  operation 
the  needles  and  fenders  barred  the  passage  of  fish 
throughout  the  whole  side  stream,  or  that  part  of  the 
river  flowing  between  the  island  No.  2  and  the  right 
bank,  and  that  the  upper  fenders  were  not  in  any  way 
connected  with,  nor  did  they  affect  or  interfere  with,  the 
mill-dam  and  the  supply  of  water  to  the  mill ;  and  that  the 
mill-dam  commenced  only  from  that  side  of  the  island 
No.  2  near  the  point  E,  and  extended  to  the  left  bank 
of  the  river,  and  was  altogether  a  distinct  thing  from 
the  dam  with  the  fenders  and  the  needles  used  by  the 
appellant.  They  further  held  that  the  mode  of  fishing  in 
the  appellant's  side  stream  or  part  of  the  main  stream 
was  by  means  of  the  fenders  and  needles,  the  fenders 
being  used  to  dam  up  the  water  so  that  when  they  were 
removed  and  the  current  flowed  through  the  grating 
the  fish  were  drawn  up  through  the  needles  into  a  trap 
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or  inclosure,  and  that  therefore  the  whole  constituted      [1868.] 
together  a  fishing  weir  within  the  meaning  of  The       RoLLB 
Salmon  Fishery  Acts,   1861,   1865,  the  fenders  and      Wl£TR 
grating  being  the  weir  and  the  needles  part  of  the  inclo- 
Bnre  annexed  to  and  part  of  such  weir,  and  that  the  side 
stream  or  part  of  the  main  river  for  the  purpose  of  fish- 
ing was  to  be  dealt  with  as  a  separate  river. 

They  held  in  point  of  law  that  stat.  12  Edw.  4  c.  7. 
extended  to  non-navigable  rivers  which  salmon  frequent, 
and  that  that  statute  prohibited  riparian  owners,  even  in 
their  private  waters,  doing  any  of  the  things  there  specified, 
viz.,  making,  levying,  enhancing,  straiting  or  enlarging 
weirs,  fish  garths,  hecks  or  flood  gates,  and  divers  other 
disturbances;  that  this  set  of  fenders  and  needles  came 
within  the  description  of  things  prohibited  by  the  statute 
thenceforth;  that  the  Prescription  Act,  2  &  8  W.  4. 
c  71.,  did  not  apply  to  rights  which  during  all  the 
period  of  their  user  had  been  prohibited  by  statute  as 
illegal;  that  therefore,  in  order  to  prove  the  legality  of 
the  fenders  and  needles,  the  appellant  was  bound  to 
produce  evidence  from  which   they  might  reasonably 
conclude  that  these  had  existed  and  been  used  before 
stat  12  Edw.  4.  c.  7. ;  and,  if  it  could  be  shewn  that 
they  were  either  made  and  used  for  the  first  time  in 
*hole  or  in  part  since  that  date,  they  were  in  whole  or 
m  part  illegal ;  and  that  taking  the  documentary  evidence 
along  with  the  modern  user  proved  they  might  reason- 
ably infer,  and  did  infer,  that  the  appellant's  predecessors 
tad  had  a  set  of  fenders  and  a  hutch  since  the  time  of 
Edward  IV. ;  but  that  the  documents  and  evidence  of 
^tnesses  proved  that  only  one  set  of  fenders  and  needles 
™  existed  so  long,  and  that  the  other  or  lower  set 
vere  made  since  that  date,  and  therefore  were  illegal 
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[1868.]  T^y  therefore  made  their  order  in  pursuance  of  atat 
BttMM  28  &  29  Vict.  c.  121.  «.  44.  that  the  lower  set  offenders 
,^Tt  must  be  shut  up  permanently,  and  the  lower  set  of 
needles  abated  and  removed,  and  that  the  upper  fenders 
and  needles,  as  being  a  fishing  weir,  must  be  altered  so 
as  to  comply  with  The  Salmon  Fishery  Act,  1861,  24  & 
25  Vict  c.  109.  s.  27.,  viz.,  by  making  a  permanent 
opening  in  the  fenders  and  in  the  needles  of  three  feet 
wide,  from  the  bottom  to  the  top,  the  total  width  between 
the  island  No.  2  and  the  right  bank  being  fifteen  feet 

The  questions  for  the  opinion  of  the  Court  were; 
first,  whether  the  decision  of  the  Commissioners,  that 
the  dam  and  fenders  extending  from  the  island  No.  2 
to  the  right  bank  of  the  river  did  not  form  part  of  a 
fishing  mill-dam,  was  correct  in  point  of  law ;  secondly, 
whether  their  decision,  directing  a  permanent  free  gap 
in  the  dam  and  fenders,  was  correct  in  point  of  law; 
thirdly,  whether  their  decision,  that  the  lower  set  of 
needles  was  illegal  and  directing  their  removal,  was 
correct  in  point  of  law;  fourthly,  whether  their  decision, 
that  the  lower  set  of  needles  was  illegal  and  directing 
their  permanent  blocking  up,  was  correct  in  point  of 
law. 

By  The  Salmon  Fishery  Act,  1865,  28  &  29  Vict. 
c.  121.  ss.  40.  42.,  the  Commissioners  are  authorized  to 
inquire  into  the  legality  of  all  fixed  engines  used  for 
catching  salmon,  and  of  all  fishing  weirs  and  fishing  mill- 
dams  throughout  the  limits  of  The  Salmon  Fishery  Acts, 
1861  and  1865,  and  to  remove  such  fixed  engines,  as  are 
not  privileged,  and  such  fishing  weirs  and  cause  to  be 
rendered  incapable  of  catching  fish  such  fishing  mill- 
dams  as  are  in  contravention  of  The  Salmon  Fishery 
Act,  1861.    By  sect.  44,  on  the  appearance  of  the  owner 
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or  other  persons  for  or  against  any  fishing  weir,  fishing      [1868.] 
mill-dam,  or  fixed  engine,  and  after  hearing  what,  if  any-       RoLLB 
thing,  is  alleged  by  him  or  them  or  on  his  or  their  behalf, 
the  Commissioners  are  empowered  to  decide  as  to  the 
legality  or  illegality  of  the  fishing  weir,  fishing  mill-dam, 
or  fixed  engine;   and,  in  the  event  of  their  decision 
bong  in  favour  of  its  illegality,  they  may  make  such 
order  or  orders  thereupon  as  mentioned  in  that  section. 
By  The  Salmon  Fishery  Act,  1861,  24  &  25  Vict, 
c- 109.  *.  4,  "  '  dam'  shall  mean  all  weirs  and  other  fixed 
otanxctionB  for  the  purpose  of  damming  up  water" ; 
Ml  fishing  weir'  shall  mean  a  dam  used  for  the  exclusive 
purpose  of  catching  or  facilitating  the  catching  of  fish," 
and  «'  fishing  mill  dam'  shall  mean  a  dam  used  or 
intended  to  be  used  partly  for  the  purpose  of  catching  or 
facilitating  the  catching  of  fish,  and  partly  for  the  pur- 
pose of  supplying  water  for  milling  or  other  purposes." 
Sect.  12.  "The  following  regulations  shall  be  ob- 
served with  regard  to  dams : — 

"(1.)  No  dam  except  such  fishing  weirs  and  fishing 

mill  dams  as  are  lawfully  in  use  at  the  time  of  the 

passing  of  this  Act,  by  virtue  of  a  grant  or  charter  or 

immemorial  usage,  shall  be  used  for  the  purpose  of 

catching  or  facilitating  the  catching  of  salmon :  .  .  .  . 

"  2.  All  traps,  nets,  and  contrivances  used  in  or  in 

connexion  with  the  dam  for  the  purpose   of 

catching  salmon  shall  be  forfeited :  .  .  .  . 

«>nd  no  fishing  weir,  although  lawfully  in  use  as  afore- 

^d,  shall  ^  U8e(j  for  the  purposes  of  catching  salmon 

uweas  it  have  therein  such  free  gap  as  is  hereinafter 

mei*tioned ;  and  no  fishing  mill  dam,  although  lawfully 

m  u*e  as  aforesaid,  shall  be  used  for  the  purposes  of 

^hitjg  salmon  unless  it  have  attached  thereto  a  fish 

P*8*  of  such  form  and  dimensions  as  shall  be  approved 
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T  1868.1  °^  ^y  ^e  Home  Office,  nor  unless  such  fish  pass  has 
constantly  running  through  it  such  a  flow  of  water  as 
will  enable  salmon  to  pass  up  and  down  such  pass,  but 
so  nevertheless  that  such  pass  shall  not  be  larger  nor 
deeper  than  requisite  for  the  above  purposes.'' 

Sect.  27.  "  Where  any  fishing  weir  extends  more 
than  hallway  across  any  stream  at  its  lowest  state  of 
water,  it  shall  have  a  free  gap  or  opening  in  accordance 
with  the  regulations  following,  unless  otherwise  autho- 
rized by  the  Home  Office,  under  the  powers  of  this  Act, 
that  is  to  say : — 

"  (1.)  The  free  gap  shall  be  situate  in  the  deepest 
part  of  the  stream  between  the  points  where  it  is  inter- 
cepted by  the  weir. 

"  (2.)  The  sides  of  the  gap  shall  be  in  a  line  with 
and  parallel  to  the  direction  of  the  stream  at  the  weir. 

"  (3.)  The  bottom  of  the  gap  shall  be  level  with  the 
natural  bed  of  the  stream  above  and  below  the  gap. 

"  (4.)  The  width  of  the  gap  in  its  narrowest  part 
shall  be  not  less  than  one  tenth  part  of  the  width  of  the 
stream,  provided  always  that  such  gap  shall  not  be 
required  to  be  wider  than  forty  feet,  and  shall  not  in 
any  case  be  narrower  than  three  feet"  * 

Sect.  28.  "  The  following  rules  shall  be  observed  for 
the  purpose  of  enforcing  efficient  free  gaps  in  fishing 
weirs,  that  is  to  say : — 

"  (1.)  Where  a  weir  is  without  a  legal  free  gap  at  the 
time  of  the  commencement  of  this  Act  the  owner  of 
such  weir  shall  within  twelve  months  after  the  com- 
mencement of  this  Act  make  such  a  gap,  and  if  he  does 
not  he  shall  incur  a  penalty  not  exceeding  five  pounds 
for  every  day  after  the  expiration  of  such  period  of 
twelve  months  during  which  he  does  not  make  such 
gap :    ...  . 
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By  sect.  2  of   The    Salmon    Fishery    Act,    1865,      [1868.] 
28 &29  V?ct.  e.  121.  s.  2.,  "This  Act,  so  far  as  is  con-       r^_ 
ffl'atent  with  the  tenor  thereof,  shall  be  read  as  one  with      whyt*. 
The  Salmon  Fishery  Act,  1861." 

Tta  case  was  argued  November  18,  16,  1867,  before 
CockburnC.  J.  and  Lush  J. 

The  Attorney  General,  Sir  J.  B.  Karslake  {Hannen 
with  him),  for  the  respondent.— First   The  Commis- 
sioners have  found  that  the  apparatus  at  A  is  a  fishing 
weir  lawAilly  in  use  at  the  time  of  the  passing  of  stat. 
24&25  Vict.  c.  109.,  within  sect   12,   and  therefore 
hare  ordered  a  free  gap  to  be  made  in  it  in  pursuance 
of  that  section  and  sect.  27.    The  weir  and  the  dam  are 
two  distinct  things.  The  islands,  so  far  as  the  mill  owner 
is  concerned,  are  part  of  the  opposite  bank. 

Secondly.  The  Commissioners  have  found  that  the 
fenders  at  C  and  needles  at  D  constitute  a  separate 
engine,  because  they  catch  the  fish  before  reaching  B. 
The  Commissioners  also  find  that  they  were  not  lawfully 
in  use  at  the  time  of  the  passing  of  stat.  24  &  25  Vict. 
&  109.,  by  grant  or  charter  or  immemorial  usage  within 
sect  12,  and  therefore  have  ordered  them  to  be  abated. 
Stat.  12  Edw.  4.  c.  7.,  which  was  passed  for  enforcing 
Magna  Charta,  c.  23,  and  divers  other  statutes  in  affirm- 
ance thereof  for  the  removal  of  weirs  in  rivers,  protects 
tb&  *U$&  °f  &e  public  in  the  fish  of  rivers.     In  Weld 
+  Hornby  (a),  which  was  an  action  by  the  owner  of  a 
fishery  in  the  Ribbk  against  the  defendant  for  wrong- 
ly   converting  a  fishing  weir  made  of  brush  wood 
eK*e**ding  across  the  river  into  a  solid  stone  weir,  Lord 
Ellenbvrough  said,  p.  198,  "The  right  set  up  by  the 
(a)  7  East  195. 
V*>X.  VIII.  K  B.  &  8, 
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[1868.1      defendant  to  have  a  stone  weir  is  plainly  founded  upon 
RoLLE       encroachment.     The  erection  of  weirs  across  rivers  was 

w  *•  reprobated  in  the  earliest  periods  of  our  law-   They  were 

considered  as  public  nuisances.  The  words  of  Magna 
Charta  (a)  are  that '  all  weirs  from  henceforth  shall  be 
utterly  pulled  down  by  Thames  and  Med  way,  and  through 
all  England,'  &c.  And  this  was  followed  up  by  subse- 
quent Acts  (b)  treating  them  as  public  nuisances,  for- 
bidding the  erection  of  new  ones,  and  the  enhancing, 
straitening  or  enlarging  of  those  which  had  aforetime 
existed.  I  remember  that  the  stells  erected  in  the  river 
Eden  by  the  late  Lord  Lonsdale  and  the  Corporation  of 
Carlisle,  whereby  all  the  fish  were  stopped  in  their 
passage  up  the  river,  were  pronounced  in  this  Court, 
upon  a  motion   for  a  new   trial,  to   be  illegal   and  a 

public  nuisance And  however  twenty  years 

acquiescence  may  bind  parties  whose  private  rights 
only  are  affected ;  yet  the  public  have  an  interest  in  the 
suppression  of  public  nuisances,  though  of  longer  stand- 
ing." [Cockburn  C.  J.  The  observations  of  Lord 
Ellenborough  as  to  weirs  being  a  public  nuisance  were 
unnecessary  for  the  decision  of  the  case.  Can  there  be  a 
public  nuisance  where  the  public  have  no  right  ?]  The 
earlier  statutes  refer  to  obstructions  to  the  navigation 
of  rivers,  but  so  also  do  stat.  12  Edw.  4.  c.  7.  and  the 
preceding  statute,  4  Hen.  4.  c.  11.,  which  also  mention 
the  protection  of  fish  in  the  rivers. 

The  lower  fenders  have  not  been  used  of  right  within 
the  Prescription  Act,  2  &  3  W.  4.  c.  71.  s.  2.  The 
appellant  has  no  right  to  catch  fish  by  these  engines 
unless  he  has  that  right  against  all  the  world.  And 
as  the  occupier  of  the  mill  shut  the  fenders  at  C. 
{a)  c.  23.  {h)  See  stat.  12  Edw.  4.  c.  7. 


V. 

Whyte. 
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*hen  he  wanted  water  for  his  mill,  the  appellant  only       [1868.] 
enjoyed  his  easement  permissively.  [Cockburn  C.  J.  The        ^^ 
appellant  might  acquire  a  right  to  the  fishing  weir  subject 
to  the  previously  acquired  right  of  the  mill  owner  to  the 
flow  of  water  to  his  mill.     The  occupier  of  the  mill 
did  not  interfere  with  the  easement  of  the  appellant 
except  for  milling  purposes.    Lush  J.    If  the  owner  of 
the  mill  brought  an  action  against  the  appellant,  the 
present  evidence  would  be  a  sufficient  defence.]     In 
Eato*  v.  The  Swansea  Water  Works  Company  (a)  a 
conviction  of  the  plaintiff  for  drawing  off  water  from  a 
stream  acquiesced  in  by  him  was  held  to  be  evidence 
m  an  acknowledgment  that  he  did  not  enjoy  the  ease- 
ment as  of  right.     [Lush  J.    That  was  a  claim  founded 
on  twenty  years  enjoyment.     By  sect.  2  of  stat.  2  &  3 
V.  4.  c.  71.,  after  an  enjoyment  of  forty  years  the  right 
is  to  be  deemed  absolute  and  indefeasible,  unless  it 
shall  appear  that  it  was  enjoyed  by  consent  or  agree- 
ment expressly  given  or  made  by  deed  or  writing :  the 
right  is  absolute  and  indefeasible,  not  as  against  any 
particular  persons.    And  the  words  of  sect.  2  are  "  by 
any  person  claiming  right,"  not  "  claiming  as  of  right." 
Cockburn  C.  J.    The  mill  owner's  easement  is  to  have  a 
dam :  the  acquiescence  in  a  dam  does  not  deprive  the 
riparian  owner  of  the  right  of  dealing  with  his  island.] 
Further,  the  fender  at  C  and  needles  at  D  were  not 
"lawfully  in  use"  at  the  time  of  the  passing  of  stat 
24  &  25  Vict.  c.  109.,  by  virtue  of  immemorial  usage 
*\thui  sect.   12.      They  have  existed  only  for  sixty 

Archibald  {Come  with  him). — First.  The  entire  dam, 
(a)  17  Q.  B.  267. 
K    2 
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[1868.]  including  the  islands,  is  a  fishing  mill-dam  within  the 
£^j  definition  in  stat.  24  &  25  Vict  c.  109.  «.  4,  and  there- 
Whttb  ^ore  one  ^^  ^P  "*  **  *8  efficient.  It  was  proved  that 
the  lower  fenders  occasionally  affected  the  supply  of 
water  to  the  mill,  and  therefore  they  form  part  of  the 
weir ;  and  the  upper  fenders  must  also  in  some  degree 
interfere  with  the  milling  power.  [Lush  J.  The  dam 
and  the  islands  with  the  fenders  are  separate  structures. 
If  the  dam  were  taken  away  the  weir  would  equally 
catch  the  fish  which  came  up  along  the  right  bank. 
Cochburn  C.  J.  The  appellant's  islands  are  not  part  of 
the  mill  owner's  dam.]  But  if  the  upper  fenders  and  the 
two  islands  are  by  themselves  a  fishing  weir,  it  does  not 
extend  more  than  half  way  across  the  stream,  and  there- 
fore sect  27,  which  relates  to  the  construction  of  free 
gaps,  does  not  apply.  The  water  in  the  channel 
between  the  right  bank  and  the  island  is  not  a  "  stream" 
within  that  section.  The  words  "  stream"  and  "  river" 
are  used  indifferently  in  the  Act.  Stat  28  &  29  Vict 
c.  121.  8,  32.  contains  a  provision  that  "  where  a  river  is 
divided  into  separate  branches,  each  branch  shall  be 
considered  a  separate  river;"  but  it  is  expressly  limited 
to  the  purposes  of  that  section.  The  Commissioners 
cannot,  under  stat.  24  &  25  Vict  c.  109.  s.  27.  (4.),  order 
a  gap  of  less  width  than  three  feet,  and  that,  if  made  in 
the  dam  at  A,  which  is  only  fifteen  feet  wide,  would 
destroy  the  appellant's  fishery. 

Secondly.  The  appellant  being  entitled  to  a  fishery 
by  immemorial  usage  is  entitled  to  everything  appur- 
tenant to  it.  The  needles  at  B  and  D  are  merely 
"  contrivances"  incidental  to  the  use  of  the  upper  fenders, 
and  may  therefore  be  considered  as  part  of  the  fishing 
weir.    The  needles  would  be  useless  per  se,  and  indeed 
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could  not  be  used  for  catching  salmon ;  Thomas,  appt,      [1868.] 
Jones,  respt.  (a).    And  there  is  nothing  in  stat  24  &  25        Bom 
Vict.  c.  109.  which  requires  that  they  should  be  within  any      whytb. 
particular  distance  of  the  weir,  or  to  prevent  the  owners 
putting  in  additional  fenders  or  additional  fishing  con- 
trivances connected  with  the  weir.    The  weir  is  the 
only  part  of  the  apparatus  which  is  stationary.    The 
other  "contrivances''  may  be  shifted  in  any  manner 
consistent  with  their  being  reasonably  connected  with 
the  weir.    [Cockburn  C.  J.     Weld  v.  Hornby  (b)  shews 
that  the  right  claimed  by  the  appellant  is  an  easement; 
and  it  is  subject  to  the  rule  that  it  cannot  be  enlarged 
by  encroachment.]    The  other  riparian  proprietors  must 
be  taken  to  have  assented  to  the  weir  with  such  con- 
trivances as  are  necessary  within  certain  limits.    Fur- 
ther, if  the  lower  needles  are  not  part  of  the  upper 
fenders  they  are  privileged  as  being  part  of  the  lower 
fenders,  which  had  been  in  existence  for  more  than 
forty  years,  and  therefore  are  legalised  by  the  Prescrip- 
tion Act,  2  &  3  W.  4.  c.  71.  s.  1.    That  the  occupier 
of  the  mill  occasionally  shut  them  only  shews  that  the 
appellant's  right  was  subject  to  another,  which  may 
well  be;  Fishery.  Prowse(c).     Magna  Charta, c.  28,  as 
explained  by  stat  25  Edw.  3.  stat.  4.  c  4.,  extended 
only  to  weirs  for  taking  fish  in  navigable  rivers,  and 
to  such  only  as  were  erected  without  lawful  warrant; 
CaOs  on  Sewers,  255-6.     Stat.  12  Edw.  4.  c.  7.,  which 
restrains  the  generality  of  Magna  Charta  (d),  requires 
that  there  shall  be  an  award,  rule,  or  judgment  of  the 
Commissioners  according  to  stat.  1  Hen.  4.  c.  11.  against 

(a)  bB.$8. 916.  (b)  7  East  196. 

(c)  2  B.f  5.770,1. 

(<Z)  The  Case  of  Chester  MM,  10  Co.  137*,  138a. 
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[1868.]  the  particular  weir;  Callis  on  Sewers,  258-9.  [Lush  J. 
Jollb       referred  to  William*  v.  Wilcox  (a).]     In  that  case  the 

We™  P0^  that  an  award  of  the  Commissioners  was  neces- 
sary was  not  taken.  Further,  stat.  12  Edto.  4.  c.  7. 
does  not  affect  a  title  by  prescription.  Evidence  which 
shews  that  the  lower  fenders  have  existed  from  the 
time  of  Richard  I.  is  sufficient  to  prove  them  to  be 
legal.  This  is  a  case  in  which  a  Judge  would  have 
directed  a  jury  without  referring  to  stat.  12  Edw.  4. 
c.  7.  Therefore  the  Commissioners,  in  giving  effect  to 
that  statute,  have  decided  a  question  of  fact  on  a  mis- 
conception of  law,  and  their  decision  is  not  conclusive, 
but  subject  to  the  review  of  this  Court. 

The  Attorney  General,  in  reply.— -The  Commissioners 
acting  under  The  Salmon  Fishery  Acts  have  to  inquire 
into  quasi  public  rights,  and  the  scope  of  those  Acts  is 
to  preserve  the  fish  for  the  public.  It  was  not  intended 
to  throw  on  them  the  burden  of  ascertaining  whether 
any  of  the  exceptions  in  stat.  2  &  3  W.  4.  c.  71.  existed. 
[Lush  J.  The  Commissioners,  when  interfering  with 
private  rights,  must  inquire  whether  such  exist.  A  user 
from  the  time  of  Richard  I.  is  equivalent  to  a  grant 
against  all  the  world.]  The  claim  under  stat.  2  &  3 
W.  4.  c.  71.  »8.  1.  2.  must  also  be  as  of  right  against 
all  the  world ;  Tickle  v.  Brown  (b),  Bright  v.  Walker  (c), 
The  Monmouthshire  Canal  Company  v.  Harford  (rf). 
User,  however  long,  may  be  rebutted  by  shewing  that  it 
was  by  consent.  [Lush  J.  The  Commissioners  find 
that  the  weir  is  illegal  because  prohibited  by  stat  12 

(a)  8  A.  $  E.  314.  334-5.  (b)  4  A.  #  E.  369.  383. 

(c)  \C.M.$  R.  211 ;  4  7\/r.  502. 

(d)  1  C.  Af.  $R.  014;  5  Tyr.  68. 


Whytb. 
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Edw.  4  c.  7. ;  they  have  not  considered  whether  it  was      [1868.] 

acquired  by  right]  roll. 

Cur.  adv.  vult. 

By  desire  of  the  Court  the  question  whether,  on  the 
construction  of  sects.  12  and  27  of  stat.  24  &  25  Vict. 
€.  109.,  the  Commissioners  had  power  to  order  a  free 
gap  at  A,  was  farther  argued  in  this  Term,  January  29th. 

The  Attorney  General. — The  word  "stream"  must 
mean  the  water  between  bank  and  bank,  not  between 
one  bank  and  an  island.  Sect.  13  uses  the  term  "  main 
stream."  [Cockburn  C.  J.  There  the  term  is  used 
with  reference  to  an  artificial  channel.]  Some  sections 
use  the  term  "river/'  There  is  no  definition  of 
"  stream"  in  the  interpretation  clause,  sect.  2.  If  the 
appellant's  fishery  would  be  destroyed  by  a  free  gap 
being  made  at  A,  that  would  be  a  case  for  application  to 
the  Home  Office  under  sect  12  (2.)  to  vary  the  order  of 
the  Commissioners. 

Archibald.— Sect  12  of  stat  24  &  25  Vict.  c.  109. 
mentions  a  "free  gap"  in  a  fishing  weir  and  a  "fish 
pass"  in  a  mill-dam,  because  the  latter  must  extend  the 
whole  way  across  the  stream.  There  is  no  provision  in 
that  Act  for  separate  branches  of  a  river.  The  power  of 
the  Home  Office  under  sect.  12  (2.)  does  not  apply  unless 
a  fish  pass  is  necessary.  Strong  words  are  required  in 
an  enactment  to  take  away  an  existing  legal  right  [He 
aJso  cited  Dwarris  on  Statutes,  567, 2nd  ed.] 

Cur.  adv.  vult. 

Cockburn  C.  J.  now  delivered  the  judgment  of  the 
Court. 
Thus  is  a  case  stated  by  Commissioners  under  The 
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[1868.]  Salmon  Fishery  Acts  for  the  purpose  of  taking  the 
Roilb  opinion  of  this  Court  on  the  validity  of  two  orders 
Whits  made  by  the  Commissioners,  whereby  the  appellant 
was  directed  first  to  remove  part  of  a  fishing  weir 
maintained  by  him  in  the  river  Taw,  in  the  county 
of  Devon,  and  secondly,  to  make  a  free  gap  of  not  less 
than  three  feet  in  the  residue  of  the  fishing  weir. 

The  appellant,  the  Honble.  Mark  Rolle,  is  the  owner 
of  land  lying  on  the  right  bank  of  the  river  Taw.   The 
river  runs  from  south  to  north,  and  is  not  navigable  at 
the  part  in  question.     Opposite  to  the  appellant's  land 
there  are  on  his  side,  at  a  distance  of  about  fifteen  feet 
from  the  shore,  two  small  islands  belonging  to  him, 
separated  from  each  other  by  a  narrow  interval    At 
the  southern  or  uppermost  extremity  of  the  upper- 
most of  the  two  islands  there  has  been  from  time 
immemorial  between  the  island  and  the  main  land  a 
fender  or  hutch,  and  lower  down  the  stream  certain 
wooden  needles  shaped  in  the  form  of  a  V,  with  an 
opening  in  the  lower  end,  such  lower  end  being  placed 
up  the  stream,  through  which  salmon  on  their  passage 
up  the  river  make  their  way,  and  being  unable  to  return 
become  enclosed  between  the  fender  and  the  needles; 
and  on  the  water  being  shut  off  by  the  fender  they  are 
easily  taken.    This  apparatus  for  taking  the  fish  con- 
stitutes beyond  all  dispute  a  fishing  weir  within  the 
meaning  of  the  recent  Acts. 

About  sixty  or  seventy  years  ago,  at  which  period 
the  two  islands  as  now  existing  formed  only  one,  an 
alteration  was  made  by  the  predecessor  of  the  appellant 
of  the  following  nature :  an  opening  was  made  towards 
the  lower  part  of  the  island,  so  that  what  before  had 
been  one  island  was  converted  into  two,  and  a  portion 


XXXI.   VICTORIA.]  137 

of  the  stream  in  its  downward  course  was  enabled  to     [1868.] 
flow  through  the  opening,  and  to  pass  between  the  lower       ito^ 
island  and  the  right  bank  of  the  stream.     At  this      Wh^  b 
opening  a  fender  or  hutch  was  placed,  which,  like  the 
old  one,  enabled  the  owner  of  the  island  to  command 
the  flow  of  the  water.    The  needles  were  then  removed 
from  their  original  position  to  a  spot  lower  down  the 
stream  between  the  second  island  and  the  mainland. 
The  effect  of  this  alteration  was  not  only  to  enlarge  the 
area  of  the  old  weir,  but  also  to  constitute  a  much  more 
efficient  one  than  had  previously  existed.    The  increased 
volume  and  rush  of  the  water,  owing  to  the  admission 
of  part  of  the  stream  at  the  opening  between  the  now 
divided  islands,  being  calculated  to  attract  the  fish  and 
induce  them  to  pass  between  the  land  on  the  appellant's 
side  and  the  islands  on  their  way  up  the  stream. 

It  appears  that  the  use  of  the  weir  thus  enlarged 
and  improved  had  not,  so  far  as  its  use  as  a  fishing  weir 
was  concerned,  been  interfered  with  by  other  riparian 
owners  on  either  side  of  the  river,  but  the  use  of  the 
fender  at  the  opening  between  the  islands  had  been  at 
times  interrupted  by  the  occupiers  of  a  mill,  situate  on 
the  opposite  bank  somewhat  lower  down  the  stream, 
called  the  Umberleigh  Mill  It  appears  also  that  from 
the  north  western  extremity  of  the  lowermost  of  what 
are  now  the  two  islands,  there  has  been  from  time 
immemorial  a  dam  extending  diagonally  across  the 
stream  to  the  mill,  the  effect  of  which  dam,  operating 
in  conjunction  with  the  island,  was  to  turn  the  body  of 
the  water  to  the  mill.  The  effect  of  the  newly  made 
opening  being  to  let  a  portion  of  water  escape  which 
must  otherwise  have  gone  to  supply  the  mill,  and  this 
diminution  of  the  water  being  sufficient  when  the  river 
was  low  to  interfere  with  the  working  of  the  mill,  the 
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[1868.]       miller  was  accustomed  at  such  times  to  insist  on  the 

rolle        new  fender  being  put  down,  which  was  done,  or,  if  none 

Whttb.       °f  ^e  appellant's  people  were  at  hand,  the  miller  went 

across  the  dam  to  the  island  and  put  down  the  fender 

himself,  a  proceeding  which  was  always  acquiesced  in. 

Upon  this  state  of  facts  the  Commissioners  have  made 
two  orders.  Holding  the  old  weir  to  be  legal,  as 
having  existed  prior  to  the  time  of  Edward  L,  they 
have  contented  themselves  with  ordering  a  fish  gap  to 
be  made  in  it  according  to  the  provisions  of  the  12th 
and  27th  sections  of  the  Act  of  1861,  24  &  25  Vict. 
.  c.  109. ;  but  they  have  held  the  more  recent  part  of 
the  existing  weir  to  be  illegal,  and  have  therefore 
ordered  its  removal  altogether.  We  will  deal  with  the 
latter  part  of  the  order  in  the  first  instance. 

The  order  for  the  removal  of  the  new  weir  is  based 
by  the  Commissioners  on  the  assumption  that,  even  if 
Magna  Charta  and  the  succeeding  statutes  down  to  the 
12  Edw.  IV.  c.  7.  were  confined  to  navigable  rivers,  yet 
that  the  latter  statute  had  a  more  extensive  effect,  and 
that  no  easement  of  a  fishing  weir  can  have  been  legally 
acquired  since  the  date  of  that  statute  by  a  riparian 
owner  in  a  non  navigable  river.  We  are  of  opinion 
that  the  Commissioners  are  herein  wrong,  and  that  stat. 
12  Edw.  IV  .  c.  7.,  as  well  as  those  which  preceded  it  on 
the  subject  of  weirs,  relate  to  navigable  rivers  only. 

It  is  true  that  in  Magna  Charta,  c.  23.,  kidelli  or  weirs 
generally  are  mentioned  as  to  be  put  down  not  only  in 
the  Thames  and  Medway,  but  also  "  per  totam  Angliam 
nisi  per  costeram  maris ;"  but  the  key  to  this  enactment 
is  to  be  found  in  stat.  25  Edw.  III.  st.  4.  (a)  c.  4,  which, 

(a)  In  the  valuable  edition  of  the  statutes,  printed  by  command  of 
King  George  3,  in  pursuance  of  an  address  of  the  House  of  Commons, 
a.d.  1810  et  seg.,  this  is  described  as  stat.  3. 


V. 

Whyt*. 
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after  reciting  that  the  common  passage  of   boats  and       [1868.] 
ships  in   the  great  rivers  of  England  be  oftentimes        ^^ 
annoyed  by  the  inhansing  (a)  of  gorces,  mills,  weirs, 
stanks,  stakes,  and  kiddles,  in  great  damage  of  the 
people,  goes  on  to  provide  that  "  all  such  gorces,  mills, 
wears,  stanks,  stakes,  and  kiddles,   which  be  levied 
and  set  up  in  the  time  of  King  Edward,  the  King's 
grandfather,  and  after  in  such  rivers"— the  words  in  the 
Norman  French  being  "  en  tiek  rivers,"  though  these 
words  are  omitted  in  the  English  version, — "  whereby 
the  said  ships  and  boats  be  disturbed,  that  they  cannot 
pass  as  they  were  wont,  shall  be  out  (oustes)  and  utterly 
pulled  down,   without  being  renewed/1     And  again, 
the  statute  of  the  45th  of  the  same  King,  c.  2,  con- 
firming the  foregoing  statute,  with  the  addition  of  a 
penalty  on  those  who  should  infringe  it,  refers  to  the 
disturbing  of  the  passage  of  ships  and  boats  in  the 
"great  rivers,"   "and  to  the  wears,  mills,  &c.  which 
were  levied  and  set  up"  "in  such  rivers."    The  next 
statute  is  1   Henry  IV.   c.  12,   which,   after   reciting 
those  of  the  25th    and    45th   Edward  III.,    further 
recites  the  petition  of  the  Commons  shewing  that  "  the 
common  passages  of  ships  and  boats  in  the  great  rivers 
of  England,  and  also  meadows  and  pastures,  and  lands 
lowed  adjoining  to  the  said  rivers,  be  greatly  disturbed, 
drowned,  wasted,  and  destroyed  by  outrageous  inhansing 
and  straiting  of  wears,  mills,  stanks,  stakes  and  kidels, 
in  old  time  made  and  levied  before  the  time  of  the  said 
King  Edward,  son  of  King  Henry,  whereof  great  damage 
and  loss  hath  come  to  the  people  of  the  realm,  and  daily 
will  come,  if  remedy  be  not  thereof  provided ;"  and  then 
goes  on  to  enact  "  that  the  said  statutes  be  in  all  their 

(a)  In  old  English,  i.  q.  "  raising  up,"  see-  Webster's  Dictionary,  ed. 
1864.    The  original  is  "  par  le  lever  de  gortz,  &c." 
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[1868.]  articles  holden,  and  firmly  kept,  and  duly  executed, 
toujt  with  the  pains  and  after  the  effect  of  the  same/'  with  a 
Whttk.  further  provision  that  commissions  shall  issue  "  to  survey 
and  keep  the  waters  and  great  rivers  there,  and  to  correct 
and  amend  the  defaults,  and  to  make  due  execution  of 
the  said  statutes ;"  and  the  Commissioners  are  further 
to  survey  the  wears  &c*  made  before  the  said  time  of 
King  Edward;  and  if  such  wears  or  other  things  have 
been  "two  much  inhansed  or  straited,"  they  are  to 
correct,  pull  down  and  amend  them  in  respect  of  the 
excess,  reserving  however  a  reasonable  substance 
thereof  in  old  times  accustomed :  and  if  the  owner  of 
the  freehold  shall  not  within  six  months  pull  down 
and  amend,  when  adjudged  so  to  do,  or  shall  there- 
after inhanse  or  increase  them  against  the  judgment 
of  the  Commissioners,  he  is  to  incur  a  fine  of  one 
hundred  marks  to  the  King. 

Next  follows  stat  4  Henry  IV.  c.  11.,  the  preamble 
of  which  recites  "that  by  wears,  stakes,  and  kidels, 
being  in  the  water  of  Thames,  and  of  other  great  rivers 
through  the  realm,  the  common  passage  of  ships  and 
boats  is  disturbed,  and  much  people  perished,  and  also 
the  young  fry  of  fish  destroyed,  and  against  reason 
wasted  and  given  to  swine  to  eat,  contrary  to  the 
pleasure  of  God,  and  to  the  great  damage  of  the 
King  and  his  people."  It  then  provides  "that  the 
statutes  thereof  made  be  holden  and  kept,  and  put  in 
due  execution,"  and  that  commissions  shall  be  awarded 
to  justices  and  others  "  to  inquire  of  all  that  which  is 
contained  in  the  said  statutes,  and  to  punish  the 
offenders  against  the  same  statutes  (punir  lea  contra- 
riants  mesmes  les  estatutes)  by  fine,  according  to  their 
discretion."  In  this  latter  statute  reference  is  made  to 
a  purpose  beyond  what  was  referred  to  in  the  former 
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statutes,  namely,  the  protection  of  "  the  young  fry  of     [1868.] 
fish;w  bnt  the  mention  of  "great  rivers"  in  the  pre-  ~~  j^j  ~~ 
amhle  and  the  direct  reference  to  the  prior  statutes  r< 

show  that  the  statute  was  intended  to  apply  only  to 
weirs  erected  in  navigable  rivers,  and  from  which 
obstruction  to  navigation  occurred,  although  the  inci- 
dental injury  to  the  fish  is  thrown  in  as  an  additional 
reason  for  enforcing  the  law. 

Then  comes  stat.  12  Edw.  IV.  c.  7.,  the  preamble 

of  which  begins   by  reciting    as    follows :  "  Whereas 

by  the  laudable    statute  of   Magna    Charta,  among 

other  things  it  is  contained,  that  all  kedels  by  Thamise 

and  Medway,  and  throughout  the  realm  of  England, 

should  be  taken  away,  saving  by  the  sea  banks,  which 

statute  was  made  for    the    great  wealth  of  all  this 

land,  in  avoiding  the  straitness  of  all  rivers,  bo  that 

ships  and  boats  might  have  in  them  their  large  and 

free  passage,  and  also  in  safeguard  of  all  the  fry  of  fish 

spawned  within  the  same."    It  then  goes  on  to  recite 

at  length  stat.  1  Hen.  IV.  c.  12.,  after  which  it  proceeds 

as  follows :  u  Contrary  to  which  great  charter,  and  all  the 

statutes  aforesaid,  in  divers  parts  of  this  realm  of  England, 

^  in  the  destroying  of  the  fish,  as  afore  is  said,  and 

m  disturbance  of  the  passages  of  ships,  barges,  boats, 

•*  other  vessels  (a),  divers  fishgarths,   mills,   mill- 

™to>  mill-stanks,  locks,  ebbing  wears,  stakes,  kedels, 

^*^  floodgates,  and  divers  other  disturbances,  be  daily 

^^ced,  levied,  and  enlarged,  to  the  great  damage  of 

^Wdthe  King,  and  of  his  faithful  lieges."    The 

J*j  ^"e*e  in  the  Translation  follow  the  words  "by  divers  and  many 
Je»*>  the  original  however  in  the  ordinary  copies  of  the  statutes  is 
]»***%%  et  plusoun  gortz,"  and  in  the  edition  of  the  statutes  of  a.d. 

*<  *eq.  already  referred  to  (p.  138,  note  a),  "diversez  et  plusoure 
to*Z      adding  in  a  note  "  gorcez."    This  is  an  obsolete  word  defined  in 

**"**  Dictionary,  ed.  1864,  "pools  of  water  to  keep  fish  in." 
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statute  then  proceeds  to  enact  that  « the  statute  of  the 
great  charter,  and  all  other  statutes  concerning  the 
premises,  shall  be  duly  observed  and  kept/1  with  penalties 
on  those  who  within  a  specified  time  shall  not  obey  the 
award  or  judgment  of  the  Commissioners  as  to  the 
pulling  down  or  amending  of  any  of  the  wears  or  other 
disturbances  specified. 

Callis,  a  great  authority  on  these  matters,  in  his  work 
on  Seivers,  p.  256,  expresses  a  decided  opinion  that  the 
operation  of  these  statutes  is  confined  to  navigable 
In   my  opinion,   he    says,    all  the  aforesaid 


rivers. 


statutes  did  extend  only  to  navigable  streams  and  rivers 
with  ships  and  boats.  In  this  opinion  we  entirely  con- 
cur. The  provision  of  Magna  Charta  is,  it  is  true, 
general  in  its  terms,  and  primfi  facie  would  apply  to  all 
rivers,  but,  as  Callis  observes,  "  the  generality  of  the 
said  statute  of  Magna  Charta  c  23  is  restrained  by  the 
succeeding  statutes,"  p.  258. 

The  statutes  o{JSdw.  III.,  as  well  as  the  first  statute  of 
Hen.  IV.,  refer  expressly  to  the  "  great  rivers"  and  to  the 
obstruction  to  the  navigation  as  the  sole  ground  of  putting 
down  weirs.  It  is  not  till  the  second  statute  of  Hen.  IV.  that 
any  reference  is  made  to  the  protection  of  thefish,  but 
this  is  spoken  of  only  with  reference  to  the  "great 
rivers,"  for  this  statute,  like  the  later  one  of  Edw.  IV., 
expressly  refers  to  the  great  rivers,  and  both  statutes  are 
professedly  passed  to  enforce  the  performance  of  the 
former  statutes. 

It  is  further  to  be  observed  as  confirming  the  view 
that  these  Acts  are  all  confined  to  navigable  rivers,  that 
obstructions  are  prohibited  which,  except  in  navigable 
rivers,  could  be  of  no  public  detriment.  Mills  for  instance, 
which  are  forbidden  as  interfering  with  the  passage  of 
vessels,  would,  if  established  on  non  navigable  rivers, 
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though  they  might  encroach  on  the  rights  of  riparian       [1868.] 
owners,  far  from  being  a  public  evil,  be  of  benefit  to  the   ~  ^i0hLE 
rest  of  the  neighbourhood.    Again,  as  regards  the  fish,  v- 

inasmuch  as  the  public  generally  have  a  right  to  fish  in 
navigable  rivers,  the  destruction  of  the  fry  by  means  of 
weirs  in  such  rivers  was  matter  of  public  concern,  and 
became  a  fit  subject  of  imperial  legislation ;  but  as  in 
other  rivers  the  riparian  owners  were  alone  entitled  to 
take  the  fish,  and  as  appears  by  the  case  of  Wtld  v.  Horn- 
by {a),  could  prevent  any  interference  with  their  general 
rights  by  action,  there  was  no  necessity  in  the  case  of 
such  rivers  for  statutory  protection.  The  idea  of  prohi- 
biting an  easement  which  might  otherwise  be  lawfully 
acquired,  and  .thus  to  interfere  with  private  rights  in 
order  to  secure  to  the  public  a  larger  supply  of  an  article 
of  food,  does  not  appear  to  have  occurred  to  our  earlier 
legislators. 

Indeed  the  very  enactment  we  are  called  upon  to  in- 
terpret Beems  to  set  the  matter  at  rest.  If  the  early 
statutes  prohibited  weirs  in  non  navigable  as  well  as  in 
navigable  rivers,  the  only  question  as  to  the  former  as 
well  as^the  latter  would  be  whether  they  existed  before 
the  time  of  Edward  I.  But  the  present  statute  makes 
a  special  reservation  in  favour  of  weirs  lawfully  existing 
by  grant  or  charter  as  well  as  by  immemorial  user. 
Now,  though  length  of  enjoyment  affords  legitimate 
evidence  of  a  grant,  enjoyment  under  a  grant  requires 
no  length  of  time  to  give  it  validity.  If,  therefore,  the 
Legislature  had  considered  that  weirs  in  non  navigable 
rivers  were  illegal  under  the  old  statutes,  they  would  not 
have  made  a  reservation  in  favour  of  weirs  existing  by 
charter  or  grant  at  all;  or  at  all  events  would  have 
annexed  the  condition  that  the  charter  or  grant  should 
{a)  7  East  195. 
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[1868.]      have  been  anterior  to  the  time  of  Edward  I.     But  in 

Boll*       that  case  there  would  have  been  no  necessity  for  the 

Wiittb       reservation  in  question ;  for  it  has  been  held  as  far  back 

as  the  case  of  the  Chester  Mill  (a)  that  the   effect  of 

stat  25  Edw.  TIL  c  4.  is  to  legalise  all  weirs  which 

existed  before  the  time  of  Edward  I. 

For  these  reasons  it  Beems  to  us  clear  that,  though 
weirs  in  navigable  rivers  are  illegal  unless  they  existed 
before  the  time  of  Edward  I.,  such  an  easement  may  be 
acquired  in  private  waters  by  grant  from  other  riparian 
owners  or  by  enjoyment;  in  short,  by  any  means  by 
which  such  rights  may  be  consittuted. 

The  ground  upon  which  the  Commissioners  have  based 
their  order  thus  failing,  we  have  next  to  consider  the 
other  grounds  upon  which  on  the  argument  before  us  it 
was  contended  that  the  right  of  the  appellant  to  have 
the  weir  in  its  modern  shape  failed.     In  the  first  place, 
it  was  urged  that  as  there  was  no  pretence  for  saying 
that  there  had  been  any  grant  from  the  other  riparian 
owners,  and  the  appellant's  right  to  the  weir  as  an  ease- 
ment must  therefore  rest  on  enjoyment  alone,  so  as  to 
bring  it  within  the  time  required  by  stat.  2  &  3  W.  4. 
c.  71.,  the   interruption   to   the  use  of  the  weir  by 
the  acts  of  the   occupier  of  the    Umberleigh   Mill  in 
causing  the  fender  between  the  two  islands  to  be  shut 
must  be  fatal  to  the  appellant's  right.     We,  however, 
think  that  there  is  nothing  to  prevent  a  second  ease- 
ment being  acquired  as  subordinate  to  one  already 
existing,  where  the  subject-matter  admits  of  it.    If  the 
other  riparian  owners  on  the  stream  had  granted  to  the 
appellant  to  have  a  weir  for  the  purpose  of  taking  fish 
at  such  times  as  the  whole  body  of  the  stream  was  not 
needed  for  the  working  of  the  mill,  such  a  grant  woul 

(a)  10  Co.  137  b. 
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have  been  perfectly  good  and  would  have  conferred  an  [1868.] 
easement  pro  tanto.  We  see  no  reason  why  such  a  quali-  Roll* 
fied  easement  should  not  be  acquired  by  user  for  the  whyts. 
time  required  to  confer  easements  in  respect  of  water. 

The  remaining  objection  is,  that  the  weir  as  it  now 
exists  is  not  within  the  reservation  in  the  12th  section 
of  the  Act  of  1861,  24  &  25  Vict.  c.  109.,  as  it  is  not 
used  under  any  grant  or  charter  nor  has  it  existed  from 
time  immemorial. 

It  must  be  admitted  that  the  case  is  not  within  the 
words  of  the  reservation  if  strictly  taken,  but  the  ques- 
tion is  whether  we  may  not  give  a  wider  construction  to 
the  language  used.  It  is  impossible  to  suppose  that 
the  Legislature  intended  to  make  a  distinction  between 
an  easement  acquired  by  grant  and  one  acquired  by 
length  of  enjoyment.  Under  the  old  law  a  jury 
would  have  been  told  to  presume  a  grant  from  a 
user  of  sixty-years.  The  prescription  Acts  have  sub- 
stituted fixed  periods  of  enjoyment  for  the  fiction 
of  lost  grants.  The  Legislature  cannot  have  intended 
to  place  an  easement  established  by  long  user  on  a 
different  footing  from  one  acquired  by  grant,  more 
especially  as  any  such  easement  acquired  by  grant,  how- 
ever recent,  is  protected  by  the  statute.  The  intention 
must  have  been  to  preserve  existing  rights  however 
acquired;  and  though  the  words  used  maybe  inartificial, 
yet  if  by  a  liberal  construction  of  the  language  we 
can  give  effect  to  such  intention,  we  think  we  ought  to 
do  so. 

We  are  therefore  of  opinion  that  the  order  of  the 
Commissioners  for  the  removal  of  the  newer  portion  of 
the  weir  cannot  be  sustained. 

We  have  lastly  to  consider  that  part  of  the  order  of 

VOL.  VIII.  l  b.  &  s. 
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[1868.]      the  Commissioners  which  relates  to  the  free  gap  they 
rollb       have  directed  to  be  made  in  the  weir.  We  agree  with  the 

White.  Commissioners  in  thinking  that  the  mill  dam  extending 
from  the  lower  of  the  two  islands  to  the .  Umberkigh 
Mill  forms  no  part  of  the  appellant's  weir,  which  con- 
sists of  the  fender  and  needles,  and  is  qnite  independent 
of  the  dam.  The  fish  pass  ordered  by  the  Commis- 
sioners to  be  made  in  the  dam  as  a  fishing  mill  dam 
can  in  no  way  affect  the  obligation  of  the  appellant  to 
make  a  free  gap  in  his  weir.  Bnt  the  question  whether 
the  Commissioners  have  authority  to  order  such  a  free 
gap  to  be  made  is  one  of  no  small  difficulty. 

The  12th  section  of  the  Act  of  1861,  while  it  makes 
a  reservation  in  favour  of  weirs  lawfully  existing  at  the 
passing  of  the  statutes,  annexes  a  condition  "  that  no 
fishing  weir,  although  lawfully  in  use  as  aforesaid,  shall 
be  used  for  the  purposes  of  catching  Salmon  unless  it 
have  therein  such  free  gap  as  is  hereinafter  mentioned." 
The  subsequent  provision  as  to  the  free  gap  required  is 
to  be  found  in  the  27th  section,  and  it  is  not  a  little 
remarkable  that  that  section  relates  expressly  and 
entirely  to  weirs  extending  more  than  half  way  across 
a  stream  at  its  lowest  state  of  water,  making  no  provision 
whatever  for  weirs  of  lesser  dimensions.  If  indeed  we 
could  treat  the  water  flowing  between  the  islands  and 
the  appellant's  land  as  a  stream  in  the  sense  of  the 
Act,  the  difficulty  would  not  present  itself,  as  the  weir 
extends  across  the  whole  of  this  part  of  the  stream. 
But  we  think  we  cannot  so  hold  under  the  circumstances 
of  this  case. 

It  was  urged  before  us  on  the  part  of  the  respondent 
that,  unless  the  word  "  stream"  in  the  27th  section  were 
held  to  apply  to  the  part  of  a  stream  running  between 
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an  island  and  the  main  land,  the  result  would  be  that      [1868.] 

where  a  river  was  divided  by  an  island  into  two  branches,        BoLLE 

if  there  were  two  weirs,  each  extending  from  the  island 

to  the  main  land,  the  whole  river  would  be  blocked  up : 

and  such  indeed  would  be  the  effect  here  in  consequence 

of  the  mill  dam  of  the  opposite  proprietor  extending 

across  the  stream  from  the  other  side  of  the  island. 

This  however  is  an  accident,  such  instances  are  likely 

to  be  of  rare  occurrence,  and  can  hardly  have  been 

in  contemplation   of  the  Legislature;   while   on   the 

other  hand  it  is  to  be  observed  that  if  every  such  part 

of  a  stream  were  to  be  considered  as  within  the  27th 

section,  it  would  follow  that  in  every  instance  in  which 

such  part  of  a  stream  is  only  a  few  feet  in  width,  as  the 

minimum  size  of  the  gap  is  fixed  at  three  feet,  the 

practical  use  of  such  a  weir  would  be  destroyed,  which 

would  be  contrary  to  the  intention  of  the  Legislature 

to  preserve  existing  rights.     We  are  far  from  saying 

that  where  a  river  divides  itself  into  two  branches,  and 

afterwards  reunites,   each  of  such  branches  may  not 

constitute  a  stream  within  the  meaning  of  the  Act. 

The  32nd  section  of  the  Act  of  1865,  28  &  29  Vict. 

c.  121.,  which   relates  to  the  alteration  of   existing 

weirs  by  order  of   the   Secretary  of    State,   on    the 

application  of   the    Board  of   Conservators,   contains 

indeed  an  express  provision  that  "for  the  purposes 

of  this  taection,  where  a  river  is  divided  into  separate 

branches,  each  branch  shall  be  considered  as  a  separate 

river "    The  assumed  necessity  for  such  an  enactment 

however  rather  tends  to  shew  that  the  language  of  the 

prior  statute  did  not  admit  of  such  a  construction.     But 

assuming  that  a  branch  of  a  river  may  be  treated  as  a 

river  or  stream,  the  question  whether  water  flowing 

l  2 
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[1868.]      between  an  island  and  the  bank  of  a  river  can  be  said 
Boll«       to  be  a  branch  must  depend  on  the  circumstances  of 

WniT*.  each  Particular  case.  In  the  present  instance  the  river 
we  are  informed  is  160  feet  wide,  while  the  width  of 
the  part  in  question  does  not  exceed  fifteen  feet  We 
do  not  think  that  this  narrow  passage  can  be  treated  as 
a  branch  of  the  river. 

It  was  further  urged  for  the  respondent  that  the  use  of 
the  word  "  stream91  in  the  27th  section  of  the  Act  of  1861, 
instead  of  the  term  "  river/'  which  occurs  in  the  other  sec- 
tions of  the  Act,  was  intended  to  meet  such  a  case  as  the 
present,  for  a  narrow  portion  of  a  river,  though  it  cannot 
properly  be  termed  a  river,  may  still  be  termed  a  stream. 
Assuming  that  there  is  any  foundation  for  this  dis- 
tinction, yet  in  the  28th  section,  which  must  be  read 
with  the  27th,  the  term  "  river"  is  again  adopted ;  whence 
it  appears  that  the  word  "  stream"  in  the  27th  section  was 
used  as  synonymous  with  "  river."  We  can,  therefore, 
attach  no  importance  to  the  use  of  the  word  "stream" 
as  distinguished  from  "  river/' 

We  are  therefore  under  the  necessity  of  endeavouring 
to  reconcile  the  inconsistent  provisions  of  the  12th  and 
27th  sections,  and  the  difficulty  is  undoubtedly  very 
great.  The  first  of  these  sections  prohibits  positively 
the  use  of  any  weir  unless  the  subsequent  provisions  as 
to  free  gaps  shall  be  complied  with :  the  subsequent  provi- 
sions in  the  27th  section  as  to  free  gaps  have  no  application 
to  weirs  not  extending  beyond  the  middle  of  the  stream. 
The  28th  section,  which  provides  that,  where  a  fishing 
weir  is  without  a  legal  free  gap  at  the  time  of  the  com- 
mencement of  the  Act  the  owner  of  the  weir  shall 
make  one  within  twelve  months  under  a  penalty,  affords 
no  assistance,  as  the  legal  free  gap  thus  referred  to  must 
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be  taken  to  be  a  free  gap  required  by  the  Act;  no  such  [1868.] 
gap  being  necessary  at  law  or  otherwise  than  by  the  roll* 
operation  of  the  Act.  Whiti. 

This  being  so,  how  can  we  best  reconcile  these  incon- 
sistent enactments?  It  may  no  doubt  be  inferred  from 
the  generality  of  the  enactment  of  the  12th  section, 
that  it  was  intended  by  the  Legislature  that  in  every 
weir  still  permitted  to  exist  theie  should  be  a  free  gap 
for  the  passage  of  the  fish ;  but,  unfortunately,  whilethe 
Act  has  specified  what  will  be  a  sufficient  free  gap  in 
the  case  of  weirs  extending  more  than  half  across  a 
stream,  it  has  wholly  omitted  to  give  any  directions  as 
to  what  free  gaps  are  to  be  made  in  weirs  of  smaller 
size.  On  the  other  hand,  we  cannot  suppose  that  the 
Legislature  intended  to  place  weirs  not  extending 
beyond  the  half  of  the  stream  in  a  worse  position  than 
weirs  of  still  larger  dimensions.  But  to  hold  that  the 
appellant  could  not  maintain  his  weir  without  having  a 
free  gap  conformable  to  the  provisions  of  the  statute,  when 
the  statute  contains  no  provision  applicable  to  it,  would 
have  the  effect  of  destroying  the  appellant's  right  alto- 
gether, which  we  think  cannot  have  been  intended.  In 
this  difficulty  we  think  the  only  course  open  to  us  is  to 
hold  that  the  enactment  of  the  12th  section  annexing 
the  condition  of  having  a  free  gap  to  the  continuance 
of  existing  weirs,  though  general  in  its  terms,  is  ap- 
plicable only  to  such  weirs  as  come  within  the  27th 
section.  If  this  conclusion  should  be  inconsistent  with 
the  legislative  intention  we  must  leave  it  to  Parliament 
to  amend  the  statute. 

It  follows  that  the  order  of  the  Commissioners  as  to 
the  free  gap  cannot  be  upheld. 

Order  quashed. 
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Tuesday, 
January  22nd. 

Action  by 
assignee  of 
reversion. 
32  H.  8.  c.  34. 
*.  1. 

Grant  of  right 
to  take  game. 
Covenant  to 
leave  estate 
stocked  with 
game. 

Continuance 
of  life  estate. 


Hooper  and  another  against  Clark. 

Declaration  stated  that  C,  being  seised  of  lands  after  mentioned  to 
have  been  granted  and  demised  to  the  defendant  for  an  estate  beyond 
the  term  demised  to  the  defendant,  to  wit  for  the  term  of  his  life,  granted 
and  demised  to  the  defendant  for  a  term  of  years  the  exclusive  right  and 
licence  to  shoot,  kill  and  take  the  game  upon  those  lands,  together  with 
the  use  of  a  cottage  on  them  for  a  keeper,  and  the  defendant  covenanted 
that  he  would  keep  a  person  on  the  estate  for  the  purpose  of  preserving 
the  game,  and  at  the  end  of  the  term  he  would  leave  the  estate  as  well 
stocked  with  game  as  it  then  was ;  that  the  defendant  entered  upon, 
occupied  and  enjoyed  the  lands  &c.  for  the  term,  which  had  ended,  and 
that  during  the  term  C.  assigned  his  reversion  to  the  plaintiffs.  Aver- 
ment, that  C.  and  the  plaintiffs  did  all  things  necessary  on  their  parts. 
Breach,  that  the  defendant  did  not  at  the  end  of  the  term  leave  the 
estate  as  well  stocked  with  game  as  it  was  at  the  time  of  making  the 
grant.    Held, 

1.  That  the  deed  granted  an  incorporeal  hereditament. 

2.  That  the  covenant  touched  the  land,  and  therefore  ran  with  the 
land,  and  the  plaintiffs  by  virtue  of  stat.  32  H.  8.  c.  34.  «.  1.  could  sue 
upon  it. 

3.  That  the  declaration  contained  a  sufficient  averment  of  the  con- 
tinuance of  the  life  estate  of  C. 

rpHE  declaration  stated  that  on  the  12th  January, 
1859,  F.  P.  Campbell,  being  lawfully  seised  and  pos- 
sessed of  the  lands  and  hereditaments  after  mentioned  to 
have  been  granted  and  demised  to  the  defendant  for  an 
estate  and  interest  beyond  the  term  demised  to  the  de- 
fendant, (to  wit)  for  the  term  of  his  life,  by  deed  granted 
and  demised  to  the  defendant  the  exclusive  right  and 
licence  to  shoot,  kill  and  take  the  game,  conies,  and 
other  animals  and  fowls,  which  according  to  the  laws 
then  in  force  were  denominated  game,  upon  and  from 
certain  lands  and  estates  of  F.  P.  Campbell,  in  the 
parishes  of,  &c,  together  with  the  use  of  a  cottage  on 
the  lands  for  the  occupation  of  a  keeper;  to  hold  and 
enjoy  such  right  and  licence,  and  the  use  of  such  cot- 
tage, from  the  day  and  year  aforesaid  until  the  31st 
January,  1850,  at  the  rent  of  Is.,  if  demanded,  and 
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thenceforward  and  thereafter  for  the  term  of  seven        ig67. 

years,  at  the  yearly  rent  of  130/. ;  and  the  defendant      HoopKR 

therehy  covenanted  with  F.  P.  Campbell,  his  executors, 

administrators  and   assigns,  that  he  should  pay  such 

yearly  rent ;  that  during  all  such  term  he  would  keep 

at  the  least  one  fit  and  proper  person  employed  on  the 

estate,  to  be  approved  by  F.  P.  Campbell,  for  the  sole 

purpose  of  keeping  and  preserving  the  game  thereon, 

and  that  at  the  end  of  the  term  he  should  leave  the 

estate  as  well  stocked  with  game,  in  all  respects,  as  the 

same  then  was.     And    the   defendant  entered  upon, 

occupied,  had  and  enjoyed  the  lands,  hereditaments  and 

privileges  under  the  grant  and  demise,  for  the  term, 

which  had  ended ;  and  F.  P.  Campbell  afterwards  and 

during  the  term  (to  wit)  on  the  20th  August,  1859,  by 

deed  granted  and  assigned  his  reversion  of  and  in  the 

lands  and  hereditaments  to  the  plaintifla  to  hold  to  them 

for  100  years  if  F.  P.  Campbell  should  so  long  live ; 

and  after  the  plaintiffs  became  assignees  of  the  reversion, 

one  half  yearly  payment  of  the  rent  became  due  and  pay* 

able  by  the  defendant  to  the  plaintiffs,  yet  the  defend* 

ant  had  not  paid  the  same,  and  although  F.  P.  Campbell 

Md  the  plaintiffs  did  all  things  necessary  on  their  parts 

respectively  to  entitle  the  plaintiffs  to  have  the  defendant 

**  toe  end  of  the  term  leave  the  estate  as  well  stocked 

mt^  game,  in  all  respects,  as  the  same  was  at  the  time 

ot  taking  the  grant  and  demise,  and  all  necessary  times 

***at  behalf  had  elapsed,  yet  the  defendant  did  not  at 

e**d  of  the  term  leave  the  estate  as  well  stocked 

Same,  in  all  respects,  as  the  same  was  at  the  time 

***^lring  the  grant  and  demise,  but  therein  wholly 

,  ^*    and  made  default ;  and  the  estate  was  at  the  end 
of  f  i 

n^  term  not  as  well  stocked  with  game  as  the  same 
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1867.       was  &t  the  time  °f  making  the  grant  and  demise,  and 
Ho0plB      was  so  left  by  the  defendant,  contrary  to  his  covenant  in 


c£k.       *atbehalf- 


Demurrer  to  the  second  breach;  and  joinder. 

Giffard,  in  support  of  thfe  demurrer.— First.  The 
grant  to  the  defendant  is  not  a  demise  of  land,  but  only 
a  licence  to  kill,  shoot  and  take  the  game,  with  the 
use  of  the  cottage,  for  the  purpose  of  enabling  him  to 
keep  his  covenant  to  preserve  the  game;  so  that  no 
reversion  is  incident  to  the  grant. 

Secondly.  The  covenant  to  leave  the  estate  as  well 
stocked  with  game  as  it  was  at  the  time  of  making 
the  grant  is  a  personal  covenant,  and  does  not  affect 
the  land.  Therefore!  it  is  not  within  stat.  82  Hen.  8. 
c.  84  s.  1.,  the  general  words  of  which  are  qualified 
by  Spencer's  Case  (a).  [Lush  J.  That  enactment 
is  not  confined  to  lessees;  it  mentions  "grantees" 
as  well  as  "lessees,"  and  includes  incorporeal  here- 
ditaments.] The  3rd  resolution  in  Spencer's  Case  is, 
"  If  a  man  leases  sheep  or  other  stock  of  cattle,  or  any 
other  personal  goods  for  any  time,  and  the  lessee  cove- 
nants for  him  and  his  assigns  at  the  end  of  the  time  to 
deliver  the  like  cattle  or  goods  as  good  as  the  things 
letten  were,  or  such  price  for  them;  and  the  lessee 
assigns  the  sheep  over,  this  covenant  shall  not  bind 
the  assignee,  for  it  is  but  a  personal  contract,  and  wants 
such  privity  as  is  between  the  lessor  and  lessee  and 
his  assigns  of  the  land  in  respect  of  the  reversion/1 
[Blackburn  J.  In  that  passage  land  is  not  referred  to. 
The  covenant  upon  which  this  action  is  brought  touches 
the  land  as  much  as  a  covenant  to  cultivate  a  farm  pro- 

(a)  5  Co.  16  a. 
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periy.   The  saleable  value  of  land  is  enhanced  by  the       1867. 

stock  of  game  upon  it.]     This  covenant  is  collateral  to  "~  hoofibr~~ 

the  land ;  it  is  only  a  covenant  that  other  game  shall  be       clTm. 

on  the  land  at  the  end  of  the  lease  instead  of  what  has  been 
killed.  In  Wood  and  Foster's  Case  (a),  P.  leased  certain 
sheep  with  a  farm  for  eleven  years,  by  indenture,  upon 
which  it  was  agreed  that  the  lessee  should  keep  so  much  of 
the  rent  to  buy  other  sheep,  so  that  the  whole  stock  upon 
the  farm  should  amount  to  one  thousand,  and  the  lessee 
covenanted  to  yield  and  render  to  P.  at  the  end  of  the 
term  one  thousand  sheep  between  two  years  shorn  and 
four  years  shorn ;  and  P.  during  the  term  granted  the 
sheep  to  A.,  and  after  the  term  sold  them  to  W.  The 
Court  held  that  the  grant  made  by  P.  of  the  sheep 
during  the  term  was  utterly  void,  for  P.  during  the  term 
had  not  in  them  either  a  general  or  a  special  property, 
nor  also  after  the  term ;  "  but  if  after  the  term  expired, 
the  lessee  will  not  according  to  his  covenant,  deliver  to 
P.  one  thousand  sheep  then  P.  is  put  to  his  action  of 
covenant,  for  here  the  lessee  was  bound  to  deliver  to  P., 
at  the  end  of  the  term,  not  the  same  cattle  which  were 
leased,  but  such  a  number  of  sheep."  [Blackburn  J. 
The  covenant  upon  which  this  action  is  brought  is 
analogous  to  a  covenant  to  keep  a  certain  number 
of  sheep  upon  the  farm  whose  droppings  would  enrich 
the  land.]  That  would  be  in  effect  a  covenant  to 
keep  the  land  manured.  This  is  not  a  covenant  to  keep 
the  land  in  a  particular  condition.  [Lush  J.  In  Tatem 
y.  Chaplin  (4)  a  covenant  by  the  lessee  that  he  would 
daring  the  demise,  with  his  family  and  servants,  reside 
upon  the  demised  premises,  was  held  to  run  with  the 
land.    If  the  lessee  had  let  the  premises  to  a  family 

(a)  1  Leon.  42.  {b)  2  E.  Bl.  133. 
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1867.       equally  large  there  would  have  been  a  breach  of  the 

Hoopeb      covenant.] 

Clam.  Thirdly.  The   declaration   does  not  allege  the   con- 

tinuance of  the  life  estate  of  the  grantor  under  whom 
the  plaintiff  claims;  Fryer  v.  Coombs  (a).  [Lush  J. 
There  is  an  allegation  that  the  grantor  and  the  plaintiffs 
did  all  things  necessary  on  their  parts  respectively  to 
entitle  the  plaintiffs  to  have  the  covenant  kept  by  the 
defendants.] 

Hayes  Serjt,  contr&,  was  directed  to  argue  the  first 
and  second  points  only. — First.  The  grant  to  the  plaintiff 
is  a  demise  of  an  incorporeal  right  or  hereditament 
touching  the  land;  Wickham  v.  Hawker  (b).  The 
ownership  of  land  gives  the  right  to  the  game  upon  it ; 
Blades  v.  Higgs  (c). 

Secondly.  In  Bally  v.  Wells  (d),  which  is  the  first 
case  upon  the  subject  of  a  covenant  running  with  an 
incorporeal  hereditament,  the  Court,  after  stating  the 
resolutions  in  Spencer* s  Case  (e\  and  referring  to  other 
authorities,  said  : — "  We  have  cited  these  cases  (which 
are  all  good  law)  in  order  to  shew  where  assignees  shall, 
or  shall  not  be  bound  in  covenant  concerning  lands ; 
and  shall  now  consider,  whether  there  is  any  difference 
between  lands  and  tithes  as  to  this  matter.  It  is 
objected  that  tithes  are  incorporeal,  and  cannot  endure 
or  support  a  covenant  by  the  lessee  thereof,  for  him,  and 
his  assigns,  to  run  with  them,  so  as  to  bind  the  assignee; 
but  if  we  can  strip  the  mind  of  the  idea  of  matter,  there 

(a)  11  A.  #  E.  403.  (6)  7  M.  #  W.  63. 

(c)  11  H.L.  a  621. 

(d)  3  Wils.  25.  30 ;  WilmoVs  Opinions  and  Judgments  341. 
(0  5  Co.  16  a. 
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seems  to  be  no  difference  between  an  inheritance  in  1867. 
lands  and  an  inheritance  in  tithes."  That  case  was 
acted  upon  in  The  Earl  of  Egremont  v.  Keene  (a),  which 
was  an  action  of  covenant  for  rent  reserved  in  a  demise 
of  the  customs  of  the  fairs  and  markets  of  a  town. 
And  in  Martyn  v.  WxLUams  (b)  it  was  held  that  the 
grant  of  a  right  to  dig  for  and  carry  away  clay,  and 
erect  buildings  and  works  incidental  thereto  upon  cer- 
tain defined  lands,  was  an  incorporeal  hereditament,  and 
that  a  covenant  by  the  grantee  to  deliver  up  the  works 
in  repair  ran  with  the  land. 

Giffard,  in  reply. — In  Martyn  v.  WiUiams  (b)  the 
covenant  bound  the  assignee  because  it  was  contained 
in  a  grant  to  the  defendant  to  take  part  of  the  land. 

Cockburn  C.  J.  Here  is  a  grant  of  an  incorporeal 
hereditament,  and  coupled  with  it  is  a  covenant  to  the 
effect  that  the  defendant  will  leave  a  proper  stock  of 
game  on  the  estate.  The  keeping  up  the  stock  of  game 
is  valuable  to  the  plaintiffs  only  as  owners  of  the  estate, 
and  the  game  upon  it  is  a  profit  arising  from  land.  The 
covenant  of  the  defendant  is  to  be  performed  upon  the 
land,  and  is  one  by  which  its  value  is  materially 
affected.  That  is  clearly  a  covenant  which  will  run 
with  the  land ;  and  therefore  our  judgment  must  be 
for  the  plaintiffs. 

Blackburn  J.  The  right  given  by  this  deed  to  the 
grantee  is  to  shoot,  kill,  and  take  the  game  upon  the 
^nd,  and  that  is  the  creation  of  an  incorporeal  heredita- 
ment, not  a  demise  of  the  land.     The  grantee  entered 

(«)  2  Jones  lr.  Rep.  307.  (6)  1  H.  #  N.  817. 
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1867.       mto  a  covenant  (among  others)  to  leave  the  estate  as 
Hooper      *ell  stocked  with  game  in  all  respects  as  it  was  at  the 

Clark.  **me  °*  xn&I^ng  the  grant  This  covenant  was  broken, 
and  the  question  is  whether  the  purchaser  of  the  estate 
can  sue  for  the  breach  in  his  own  name  or  must  sue  in 
the  name  of  the  vendor,  treating  him  as  trustee  for  him. 
In  the  first  place  it  is  said  that,  this  being  the  grant  of 
an  incorporeal  hereditament,  the  covenants  in  respect  of 
it  do  not  attach  to  the  reversion,  and  run  with  the  thing 
granted,  as  in  the  case  of  land ;  on  this  it  is  sufficient  to 
say  that  Martyn  v.  Williams  (a)  is  expressly  in  point,  and 
I  also  think  was  well  decided.  Then  it  is  said  that  this 
covenant  does  not  touch  the  land,  and  therefore  cannot 
run  with  it  and  pass  to  the  assignee  of  the  reversion.  I 
concur  with  the  reasoning  of  the  Lord  Chief  Justice. 
The  stock  of  game  can  only  be  kept  up*by  having 
keepers  and  watchers  on  the  land  to  prevent  their  being 
killed;  and  the  benefit  of  the  stock  of  game  accrues 
only  to  the  person  who  has  the  reversion.  This  covenant 
touches  the  land  more  closely  than  a  covenant  to  reside 
on  the  estate  which  would  only  affect  the  house. 

As  to  the  point  that  there  is  no  allegation  in  the 
declaration  that  the  tenant  for  life  is  alive.  It  is  answer 
enough  that  there  is  an  averment  of  conditions  prece- 
dent, and  the  defendant  could  traverse  the  fact  of  the 
continuance  of  the  life  estate. 

Lush  J.  concurred. 

Judgment  for  the  plaintiff. 

(a)  IH.$N.  817. 
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1867. 


Smith  and  others  against  Blakbt.  K^'asth. 


In  an  action  to  recover  the  balance  on  consignments  of  goods  by  the  ~**^wu*« 
defendant  to  the  plaintiffs  to  be  sold  in  India,  it  appeared  that  the  I^^^i 
tmnaaction  took  place  viva  voce  between  him  and  B.,  managing  clerk  of  J^fc"*^ 
the  plaintiff,  who  carried  on  business  in  London,  Liverpool  and  Calcutta,  ^taafcirtftam 
A,  who  was  since  deceased,  managed  their  business  at  Liverpool.  The  Z?*^?10* 
contention  of  the  defendant  being  that  the  transaction  was  a  sale  and   ^^zL 


of  the  goods  and  a  draft  of  the  defendant.    And  in  order  to  prove  the    jESSSm  iiam. 
balance  they  put  in  evidence  an  account  current  of  the  sales  prepared     fyStl  ^* 
from  the  account  sales  received  from  their  correspondents  in  India,   %  vv^V 
¥hich  were  lost.    Held,  •  w/^" 

1.  That  if  the  letter  was  admissible  in  evidence,  this  copy  was  good    jK^jlL^T-i 
secondary  evidence ;  but  ""  •67"* 

2.  That  the  letter  itself  was  not  admissible  in  evidence  either  as   Acoaum  satM* 
containing  a  declaration  against  pecuniary  interest  or  as  being  the  entry 

of  an  act  which  it  was  the  clerk's  duty  to  do  and  to  record. 

3.  8embU,  the  account  sales  were  prima  facie  evidence  of  the  amount 
realized  by  the  sale  of  the  goods  in  India, 

r\ECLARATION  for  money  lent,  money  paid,  work 
done,  commission,  money  received,  interest,  and  on 
accounts  stated. 

Plea.    Never  indebted. 

Issue. 

On  the  trial,  before  Mellor  J.,  at  the  Sittings  in 
Middlesex  after  Easter  Term,  1866,  it  appeared  that  the 
action  was  brought  to  recover  97L  18*.  3d.,  the  balance 
on  consignments  of  goods  by  the  defendant  to  the 
plaintifffe  to  be  sold  in  India.  In  April,  1864,  the  plain- 
tiffs carried  on  business  as  merchants  in  London,  Liver- 
pod,  and  Calcutta;  in  London  under  the  style  of  Wm. 
Grant  $-  Co.;  in  Liverpool  as  James  Smith  8f  Co.,  and  in 
Calcutta  as  Grant,  Smith  £  Co.  The  defendant  was  a 
tart  and  shoe  manufacturer  in  Liverpool.  About  the 
time  of  the  transaction  on  which  the  action  was  brought 
the  plaintiff  Smith  was  removing  from  Liverpool  to 
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1867.  London,  and  left  at  Liverpool  G.  C.  Barker,  who  was 
Smitu  managing  clerk,  to  manage  their  Liverpool  business  at 
Blakey  a  8alal7-  The  transaction  in  question  took  place  between 
the  defendant  and  Barker  vivfi  voce.  Barker  died  in 
August,  1864,  and  the  plaintiffs  tendered  in  evidence 
the  copy  of  a  letter  in  his  handwriting  giving  an  ac- 
count of  it.  The  plaintiff  Smith,  who  was  called  as  a 
witness,  stated  that  he  had  searched  for  the  original, 
but  could  not  find  it;  and  he  produced  the  letter  book 
in  which  a  facsimile  of  it  had  been  taken  by  a  machine. 
He  also  stated  that  in  the  ordinary  course  of  business 
Barker  communicated  every  transaction  and  all  sugges- 
tions of  business  to  him. 

It  was  objected  that  the  copy  of  the  letter  and  the 
letter  itself  were  inadmissible.    The  learned  Judge  over- 
ruled the  objection.     The  letter  was  as  follows : — 
"James  Smith,  Esq.,  London, 

"  Dear  Sir,  April  5,  1864. 

"  I  enclose  two  private  letters,  also  two  drafts  of 
Camming  Brothers,  draft  of  John  Blakey?  the  defendant, 
"  which  he  sent  to-day  with  three  huge  cases  to  the  office. 
I  enclose  his  invoices  for  your  perusal.  He  leaves  ship- 
ment of  his  goods  to  your  judgment.  He  will  renew. 
He  banks  with  the  N.  and  8.  Wales  Bank  here.  I 
think  the  goods  are  remarkably  cheap,  and  I  consider 
him  a  perfectly  safe  man  should  there  be  any  reclama- 
tion. He  draws  for  75°/0  and  will  pay  me  the  20£  he 
owes  you,  and  which  it  was  arranged  you  should  take 
out  in  ponies :  this  I  stipulated  for.  I  have  a  sample 
pair  of  each  description  here,  which  we  can  send  out  by 
first  ship  and  keep  the  goods  for  T/ie  Lady  Palmerston, 
which  vessel  arrived  yesterday  from  Glasgow. 

"  Yours  &c, 

"  Geo.  C.  Barker." 
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Enclosed  in  the  letter  were  three  invoices  on  a  printed  1867. 
heading  with  the  name  and  address  of  the  defendant,  smith 
the  name  of  the  buyer  being  left  in  blank.  On  the  first  blaket. 
invoice,  the  amount  of  which  was  103/.  125.  9d.,  the 
words  "per  Meggie  Atkinson,"  "Shipping  charges 
2L  9s.  U,""  Insured  in  the  British  and  Foreign  120/.," 
were  written  in  by  another  clerk  of  the  plaintiffs ;  and 
the  following  memorandum  by  Barker:  "Advance  on 
this  shipment  87/.  11*.  2d.  included  in  our  acceptance 
for  2521 7s.  5rf."  On  the  second  invoice,  the  amount  of 
which  was  111/.  15*.  &/.,  the  words  "Per  Stirling 
Castle39  and  "  Insured  by  the  British  and  Foreign  Com- 
pany for  260/."  were  also  written  in  by  a  clerk  of  the 
plaintiffs ;  and  the  following  memorandum  by  Barker : 
"Advance  on  this  shipment  164/.  16*.  3d.  included  in 
our  acceptance  for  252/.  7s.  5d."  The  amount  of  the 
third  invoice  was  122/.  11*. 

The  draft  enclosed  in  the  letter  was  a  bill  of  exchange, 
dated  April  5th,  1864,  payable  six  months  after  date, 
drawn  by  the  defendant  on  the  plaintiffs  for  252/.  7s.  5c/., 
value  received;  this  amount  being  about  75/.  discount 
on  the  aggregate  invoice  prices.  The  plaintiffs  accepted 
this  hill,  and  returned  it  to  the  defendant,  who  got  it 
discounted :  the  plaintiffs  paid  it  at  maturity. 

Two  of  the  cases  were  consigned  for  sale  to  the 
plaintiff's  house  at  Calcutta  by  the  ship  Stirling  Castle, 
aud  the  third,  per  The  Meggie  Atkinson,  to  their  agents 
&t  Colombo,  in  Ceylon.  In  October,  1864,  when  the  bill 
became  due,  a  clerk  of  the  plaintiffs  called  upon  the 
defendant  for  a  renewal  of  it,  or  payment  of  the  balance 
due  on  the  account  current ;  but  the  defendant  declined, 
on  the  ground  that  the  arrangement  between  him  and 
Barker  was  that  he  should  draw  on  the  plaintiffs  for  an 
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1867.       amount  less  than  the  invoice  price  of  the  goods ;  and 
SllXT£       if  the  goods  realized  more  than  that  sum  the  difference 

B  v-  was  to  be  handed  over  to  the  defendant;  if  the  ship- 

ment resulted  in  a  loss  he  was  not  to  suffer.  In  March 
1865,  the  plaintiffs  sent  to  the  defendant  an  account 
current  of  the  proceeds  of  the  sale  of  the  two  cases 
per  Stirling  Castle  prepared  from  the  account  sales  which 
they  had  received  from  their  correspondents  at  Calcutta, 
shewing  a  balance  due  to  them  :  the  account  sales  were 
lost.  In  March,  1866,  the  plaintiffs  sent  to  the  de- 
fendant an  account  sale  for  the  shipment  per  Meggie 
Atkinson,  and  a  statement  of  the  balance  due  to  them 
on  the  present  account  The  defendant  took  no  notice 
of  either  of  these  accounts. 

At  the  close  of  the  plaintiffs'  case  the  defendant  applied 
for  a  nonsuit  on  the  ground  that  there  was  no  evidence 
to  go  to  the  jury  of  any  amount  due  to  the  plaintiffs,  as 
the  account  sales  of  the  shipment  per  Stirling  Castle 
were  no  evidence  of  the  price  for  which  the  goods  sold. 
The  learned  Judge  refused  to  nonsuit,  but  reserved 
leave  to  the  defendant  to  move. 

The  defendant  and  his  clerk  were  then  called,  and 

their  evidence  was  that  the  transaction  in  question  was 

a  sale,  not  a  consignment.    The  jury  found  a  verdict 

for  the  plaintiffs. 

Thursday,  In  the  following  Trinity  Term,  before  Cockbubn  C.  J., 

09  Blackburn,  Melloe  and  Shee  JJ., 

Pope  moved  to  enter  a  nonsuit,  on  the  ground  that 
there  was  no  evidence  to  go  to  the  jury :  also  for  a  new 
trial,  on  the  grounds,  First,  that  the  letter  of  the  5th 
April,  1864,  was  not  admissible  in  evidence.  Secondly, 
that  even  if  it  were  the  copy  of  it  made  by  machine 
was  not,  there  being  no  evidence  that  that  copy  was 
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made  by  the  deceased  clerk  who  wrote  the  original,        1867. 
[Blackburn  J.      In   Simpson  v.  Thoreton  (a)  Maule  J.         Smith 
held  that  a  copy  taken  by  a  machine  worked  by  the      Blakst. 
witness  who  produced  it  was  good  secondary  evidence. 
It  is  part  of  the  business  of  mercantile  men  to  take 
machine  copies  of  letters  written  in  their  office.  Cockburn 
C.  J.    If  the  original,  when  produced,  would  have  been 
admissible  this  copy  is.     Mellor  J.     It  is  more  accurate 
than  a  copy  made  by  a  clerk.] 

Kule  granted  on  the  two  first  points, 
and  refused  on  the  third. 

Brown  and  Murphy  shewed  cause.— First.  The 
letter  written  by  Barker  was  admissible.  It  enclosed 
the  invoices  which  came  from  the  defendant  and 
his  draft,  and  therefore  may  be  considered  as  part 
of  the  res  gestae.  [Blackburn  J.  It  cannot  be  put 
bo  high  as  that;  for  if  so  it  would  have  been  admis- 
sible though  Barker  were  alive.]  Then  it  was  admis- 
sible on  the  principle  that  it  contains  an  account  of 
a  transaction  in  the  course  of  his  employment  written 
by  a  deceased  clerk  to-  his  principal;  Price  v.  The 
Earl  of  Torrington  (£).  It  was  Barker's  duty  to  make 
bargains  at  Liverpool  on  account  of  his  principals,  to 
make  entries  of  them  in  his  books,  and  to  advise  his 
principals  of  them ;  and  being  paid  by  salary,  not  by 
commission,  he  had  no  interest  to  misrepresent  the 
transaction.  [Lush  J.  He  had  no  duty  to  make  this 
particular  bargain.]  Whatever  bargains  he  made  it  was 
his  duty  to  record  them.     [Blackburn  J.     It  must  have 

(a)  2  M.  #  Rob.  433, 

(b)  1  8alk.  285;  2Ld.  Raym.  873. 

VOL.  VIII.  M  B„   &   S. 
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1867.  occurred  that  a  captain  on  a  sea  voyage  has  written 
Smith  home  to  his  owners  that  he  had  chartered  a  ship,  and  after- 
Blaket.  wards  was  drowned;  has  such  a  letter  been  admitted? 
A  commercial  traveller  who  had  taken  down  orders  in 
his  book  dies;  I  think  the  general  feeling  and  repute 
of  the  profession  is  that  the  book  would  not  be  admis- 
sible.] In  Pritt  v.  Fairclough(o)  Lord  EUenborough 
said,  "The  rules  of  evidence  must  expand  according  to 
the  exigencies  of  society.  ...  If  the  entry  in 
Forbef  handwriting  were  not  admitted,  there  would  be 
no  way  in  which  the  most  careful  merchant  could  prove 
the  contents  of  a  letter  after  the  death  of  his  entering 
clerL"  The  tendency  of  the  Courts  in  modern  times  is 
to  receive  the  best  evidence  a  party  is  able  to  give ;  and 
in  the  present  case  this  letter  is  the  only  record  of  the 
transaction.  In  Doe  d.  Patteshall  v.  Turford(b),  which 
was  the  case  of  an  indorsement  by  an  attorney  on  a  notice 
to  quit,  he  having  some  interest  to  serve  in  making  it, 
Lord  Tenterden  said,  p.  895,  "  The  indorsement  having 
been  made  in  the  discharge  of  his  duty,  was,  according  to 
the  authorities  cited,  admissible  evidence  of  the  fact  of  the 
service  of  the  original."  Parke  J.,  pp.  896-7,  "  The  only 
question  in  the  case  is,  whether  the  entry  made  by  Mr. 
Patteshall  was  admissible  in  evidence,  and  I  think  it  was, 
not  on  the  ground  that  it  was  an  entry  against  his  own 
interest,  but  because  the  fact  that  such  an  entry  was 
made  at  the  time  of  his  return  from  his  journey,  was 
one  of  the  chain  of  facts  (there  are  many  others) 
from  which  the  delivery  of  the  notice  to  quit  might 
lawfully  be  inferred.  ....  In  this  point 
of  view,  it  is  not  the  matter  contained  in  the  written 

(a)  3  Camp.  306.  307.  (6)  3  B.  <f  Ad.  890. 
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entry  simply  which  is  admissible,  but  the  fact  that        1867. 
an  entry  containing   such  matter  was  made  at  the        Smith 
time  it  purports  to  bear  date,  and  when  in  the  ordinary      blakbt. 
course  of  business  such  an  entry  would  be  made  if  the 
principal  fact  to  be  proved  had  really  taken  place."  And 
Taunton  J*  p.  898,  "A  minute  in  writing  like  the 
present,  made  at  the  time  when  the  fact  it  records  took 
place,  by  a  person  since  deceased,  in  the  ordinary  course 
of  his  business,  corroborated  by  other  circumstances 
which  render  it  probable  that  that  fact  occurred,  is  ad- 
missible in  evidence."    [Blackburn  J.  You  contend  that 
wherever  a  duty  exists  on  the  part  of  a  deceased  clerk 
to  do  an  act,  and  he  has  made  an  entry  of  it,  the  em- 
ployer may  use  that  entry  as  evidence  against  a  third 
party:  that  goes  farther  than  what  was  said  by  Lord 
Tenterden  and  Parke  J.  in  Doe  d.  Patteshall  v.  Turford.] 
In  Reg.  v.  The  Inhabitants  of  Worth  (a)  the  book  in 
which  a  deceased  master  kept  minutes  of  his  contracts 
with  servants  was  rejected  because  it  did  not  shew 
any  entry  operating  against  the  interest  of  the  party, 
nor  were  the  entries  made  in  the  course  of  any  duty. 
[Lush  J.     Suppose  Barker  had  come  to  London  and 
told  his  principals  of  the  bargain  he  had  made :  that 
would  be  admissible  if  this  letter  is.    Metlor  J.    In 
The  Sussex  Peerage  Case  (b)  Lord  Campbell  expressed 
an  opinion  that  a  declaration  made  in  the  course  of 
business  by  a  deceased  person  was  admissible,  whether 
by  word  of  mouth  or  by  writing ;   but  has  evidence 
of  what  a  deceased  clerk  said  in  the  course  of  business 
ever  been  admitted  ?]     It  may  be  that  there  is  a  distinc- 
tion between  what  is  written  and  what  is  spoken ;  the 

(a)  4  Q.  B.  132.  (b)  11  CL  #  F.  85.  113. 
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1867.       infirmity  of  memory  may  prevent  the  admissibility  of 
Smith        oral  statements.  The  question  whether  verbal  statements 
Blaket       made  by  a  deceased  person  in  the  discharge  of  his  duty 
are  admissible  was  discussed  in  Stapylton  v.  Clough  (a), 
where  Lord  CampbelFz  opinion  in  The  Sussex  Peerage 
Case  (b)  was  cited  and  adhered  to  by  him,  and  also  in 
Edie  v.  Kingsford  (c).  [Blackburn  J.    In  Tayl.  Ev.  584, 
a.  606, 4th  ed.,  it  is  said  that  with  reference  to  both  excep- 
tions "  the  term  'declaration'  includes  a  mere  oral  state- 
ment, as  well  as  a  written  memorandum" :  that  is  too 
broadly  stated.]     In  Best  Ev.  629, 4th  ed.,  it  is  said  "  In 
both  classes,  .  •  .  the  evidence  commonly  appears  in  a 
written  form ;   and  it  has  even  been  made  a  question 
whether  this  is  not  essential  to  its  admissibility.     The 
inclination  of  the  authorities,  however,  is  rather  to  the 
effect  that  verbal  declarations,  answering  of  course  all 
other  requisite  conditions,  are  equally  receivable,  and 
indeed  it  seems  difficult   to  establish  a  distinction  in 
principle  between  the  cases."     [Lush  J.    That  is  much 
more  accurate.   Mellor  J.    I  think  so  too.    Blackburn  J. 
There  is  no  case  in  which  the  report  of  a  contract  made 
by  the  deceased  clerk  has  been  admitted :  all  the  cases  are 
declarations  of  an  act  done  in  the  course  of  business. 
Lush  J.    And  the  person  would  have  been  guilty  of  a 
breach  of  duty  if  he  had  not  done  the  act  mentioned  in 
the  entry,  as  in  Price  v.  The  Earl  of  Torrington  (d).] 
There  it  was  the  interest  of  the  drayman  to  make  the 
entry.     [Lush  J.     There  was  proof  aliunde  that  the 
beer  was  delivered  to  him  to  deliver  it  to  the  customers. 

(a)  2E.$B.  933.  937-8.  (b)  11  a.  #  F.  85.  lia 

(r)  14  C.  B.  759. 

(d)  1  Salk.  28.r>;  2  Li.  Raym.  873. 
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The  present  case  is  rather  like  Bright  v.  Legerton  (a),        1867. 
where  Lord   Campbell,  overruling  the  decision  of  Sir        smith 
John  RomiUy  M.  R.,  held  that  in  order  to  render  a      blakbt. 
letter  written  by  a  deceased  solicitor,  professing  to  act 
as  the  solicitor  of  a  particular  individual,  receivable  in 
evidence,  it  must  be  proved  aliunde  that  the  writer  had 
been  duly  authorized  by  the  individual  for  whom  he 
professed  to  act  as  solicitor.]     Moreover  the  letter  is 
admissible  as  a  declaration  against  interest,  for  it  con- 
tains an  admission  of   the  receipt  of  a  draft  of  the 
defendant  and  goods  sent  by  him.     [Blackburn  J.  How 
does  Barker  personally  charge  himself  with  what  was 
received  in  the  office?]     He  was  the  manager  at  Liver- 
pool,  and  responsible  to  his  employers  for  the  goods 
received  there,  and  the  letter  would  be  the  strongest 
evidence  against  him.     [Blackburn  J.     The  letter  itself 
is  the  original;  but,  as  the  Court  held  when  this  rule 
was  moved  for,  the  copy  taken  mechanically  in  the  book 
is  satisfactory  evidence  of  it.]     If  part  of  an  entry  is 
admissible  the  whole  is  ;    1    Tayl  Ev.  582,  s.  603, 
4th  ed.,  citing  Creese  v.  Barrett  (J).     In  that  case  the 
declarations  of  a  deceased  lord  of  the  manor  were  held 
not  admissible  because  while  he  disclaimed  his  right  to 
one  part  he  affirmed  it  as  to  another  (c). 

Secondly.  This  was  not  a  loan  of  money  to  be  repaid 
*hen  the  goods  consigned  were  sold,  but  a  loan  with 
the  collateral  security  of  the  goods.  When  the  defend- 
ant refused  to  renew  the  bill  in  October,  1864,  the 
plaintiffs  were  in  a  position  to  sue  him  before  the  sale 
of  the  goods.    In  the  analogous  case  of  money  advanced 

(a)  2DeQ.F.#J.m. 

(b)  1  C.  M.  §  R.  919.  925:  5  Tyr.  468.  464. 
{c)  1  £•  Af.  #  R.  919.  931 ;  5  Tyr.  468.  473. 
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1867.        on  mortgage,  if  the  mortgagee  sues  on  the  mortgage 
Smith        deed  he  mast  prove  the  balance  due  to  him ;  otherwise, 

Blakey.  ^  ^e  8ues  on  *e  ^oan#  **  waa  ^or  ^e  defendant 
to  shew  that  the  plaintiffs  had  realised  by  the  sale  more 
than  would  leave  the  balance  sought  to  be  recovered  due 
to  them .  And  if  it  was  necessary  for  the  plaintiffs  to  give 
some  evidence  of  the  produce  of  the  sale  of  the  goods  in 
India,  the  accounts  current  shewing  the  balance  due  which 
were  sent  to  the  defendant,  and  remained  unchallenged 
by  him  until  after  a  reasonable  time,  are  evidence  of  an 
account  stated. 

Pope,  in  support  of  the  rule. — First.  It  is  said  in 
1  Fhill  Ev. 281, 10th ed.,  "There  can  be  no  doubt,  how- 
ever, that  a  rule  exists,  which  allows  of  written  entries 
made  by  deceased  persons  being  received  in  evidence, 
even  though  not  made  against  their  interest,  provided 
that,  in  addition  to  a  peculiar  and  personal  knowledge 
of  the  facts,  and  the  absence  of  all  interest  to  pervert 
them,  the  entries  appear  to  have  been  made  in  the 
ordinary  course  of  official,  professional,  or  other  busi- 
ness or  duty,  and  to  have  been  immediately  connected 
with  the  transacting  or  discharging  of  such  business  or 
duty,  and  to  be  contemporaneous  with  the  transaction 
to  which  they  relate ;  and  it  appears  that  upon  general 
principle  there  is  no  sound  distinction  between  written 
entries  and  verbal  declarations  made  under  such  circum- 
stances." [He  cited  Price  v.  The  Earl  of  Torrington  (a)9 
Doe  d.  Patteshall  v.  Turford  (A),  Poole  v.  Dicas  (c).] 
In  Chambers  v.  Bernasconi,  in  error  (d),  it  was  the  duty 
of  the  sheriff's  officer  to  arrest  the  debtor,  and  to  make 

(«)  1  Salk.  28b;  2  Ld.  Bat/m.  873.  {b)  3  B.  #  Ad.  890. 

(e)  1  Bing.  N.  C.  649.  (rf)  1  C.  M .  #  R.  347. 
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a  return  in  writing,  signed  by  him,  of  the  arrest,  and  of  ig67. 
the  place  where  it  was  made,  but  it  was  held  that,  though  Sm1th 
the  entry  might  be  evidence  of  the  fact  and  of  the  day  v- 

when  the  arrest  was  made,  it  was  not  admissible  to  prove 
in  what  particular  spot  within  the  bailiwick  the  capture 
took  place,  that  circumstance  being  merely  collateral  to 
the  duty  done.     The  coune  of  decisions  since  Price  v. 
The  Earl  of  Torrmgton  has   not  extended  the  doc- 
trine of  that  case.    In  Brain  v.  Preece  (a)  Lord  Abinger 
said,  "  It  is  better  to  adhere  to  that  case,  as  it  stands, 
and  not  to  give  any  extension  to  it/'    The  entry,  in 
order  to  be  admissible,  should  be  the  record  of  a  parti- 
cular act ;  and  there  should  be  a  duty  to  do  the  parti- 
cular act,  and  to  register  it.    It  was  no  part  of  Barker** 
duty  to  make  a  record  of  the  contracts  negotiated  by 
him ;  if  his  employer  had  been  in  Liverpool,  he  would 
have  communicated  them  to  him  verbally.    The  writing 
of  this  letter  was  an  occasional  rather  than  an  ordinary 
duty.    In  Doe  d.  Welsh  v.  Langfield  (b)  Alderson  B. 
said, "  Where  the  usage  of  business  varies  from  time  to 
time,  nothing  can  be  inferred  from  it'1    As  to  the  letter 
being  a  declaration  against  interest,  "  A  fourth  exception 
to  the  rule  rejecting  hearsay  evidence  is  allowed  in 
favor  of  declarations   made  by  persons  since  deceased 
against  their  pecuniary  or  proprietary  interest.   The  ground 
i»pon  which  this  evidence  is  received,  is   the  extreme 
improbability  of  its  falsehood:"  1  Tayl.  Ev.  581,  s.  602, 
4th  ed.    By  this  letter  Barker  discharged  rather  than 
charged  himsel£     [Blackburn  J.     He  charged  himself 
with  the  care  of  the  cases  of  goods,  and  that,  according 

(a)  11  AT.  #  W.  773.  776.  (b)  16  Jf.  #  W.  497.  608. 
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1867.       to  the  decisions,  is  sufficient  though  other  parts  of  the 

Smith       letter  discharged  him.] 

Blakkt  Secondly.  No  action  lies  till  the  goods  have  been  sold, 

and  the  onus  was  on  the  plaintiffs  to  prove  that  a  balance 
was  due  to  them  by  shewing  the  amount  realized  by  the 
sale  of  the  goods  in  India.  The  account  sales  were  in- 
admissible to  prove  the  price  for  which  the  goods  sold. 

Blackburn  J.  This  case  involves  important  points, 
but  we  have  received  so  much  assistance  from  the  argu- 
ments that  we  may  dispose  of  it  without  further  con- 
sideration. 

The  first  question  is,  was  the  letter  of  the  5th  April, 
1864,  written  by  Barker  to  the  plaintiff  Smith,  admissible 
in  evidence  against  the  defendant  ?  Barker  was  employed 
by  the  plaintiffs  as  their  agent  at  Liverpool  to  conduct 
the  business  of  their  office  there,  and  it  was  part  of  his 
duty  to  keep  his  principals  duly  advised  of  all  business 
transactions.  While  he  was  alive  this  letter  would  not 
have  been  evidence  in  their  favour;  but  he  being  dead 
it  was  sought  to  make  it  admissible,  first  as  coming 
within  the  class  of  cases  which  decide  that  statements 
whereby  a  deceased  person  has  charged  himself  with  the 
receipt  of  money,  or  has  discharged  another  from  the 
payment  of  money  to  which  he  himself  would  other- 
wise be  entitled,  are  admissible.  There  is  such  an 
improbability  of  the  falsehood  of  entries  which  are 
against  the  pecuniary  interest  of  the  person  making 
them,  and  which  could  not  be  available  for  him,  that 
they  have  been  received  after  his  death  as  evidence 
against  third  persons,  not  merely  of  the  precise  fact 
which  is  against  his  interest,  but  of  all  matters  so  knit 
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up  with  and  involved  in  it  as  to  form  part  of  the  entries.  1867. 
In  Higham  v.  Ridgway(a)  all  that  the  man-midwife  was  Smith 
thinking  of  when  he  made  the  entry  in  question  there  Blakit. 
was,  that  he  had  received  payment  of  his  charge  for 
attendance;  the  day  of  the  birth  of  the  child  was  not 
material  so  far  as  his  interest  was  concerned,  but  it 
was  put  down  in  the  way  of  business,  and  the  question 
being  afterwards  raised  whether  the  child  was  of  age  when 
he  Buffered  a  recovery,  the  entry  was  held  admissible.  In 
the  present  case  the  letter  of  Barker  contains  a  state- 
ment of  the  receipt  by  him  of  a  draft  of  the  defendant 
and  three  cases  of  goods ;  all  the  rest  is  explanatory 
how  they  came  into  Barker's  hands.  And  if  the  first 
statement  was  receivable  in  evidence  as  being  against 
interest,  the  rest  was  so  bound  up  with  it  as  to  be 
receivable  also.  But  the  declaration  must  be  against 
pecuniary  or,  as  it  is  sometimes  said,  proprietary 
interest,  The  Sussex  Peerage  Case  (b) ;  as  when  a 
deceased  occupier  of  land  has,  by  his  admission  that 
he  rented  under  another  person,  cut  down  his  primfi 
facie  interest  in  fee  to  that  of  a  tenancy  (c).  The 
admission  by  Barker  amounts  to  no  more  than  that  if 
the  draft  and  cases  were  lost  he  would  be  to  blame; 
that  is  an  admission  against  interest  too  remote  to 
make  the  letter  admissible  in  evidence. 

Another  class  of  cases  on  which  more  reliance  was 
placed  consists  of  entries  made  by  a  deceased  person 
in  the  course  of  business,  or  where  there  was  a  duty 
arising  from  the  nature  of  his  employment  to  make 

(o)  10  Bast  109.  (6)  11  CL  #  F.  85. 113. 

(?)  See  the  judgment  of  Coekburn  G.  J.  in  Reg.  v.  The  Overseers  of 
Bvrmngkam,  1  B.  #  &  763.  768. 


V. 

Blakkt 
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1867.  them.  But  the  admission  of  such  entries  is  confined 
Sm1ih  strictly  to  the  statement  of  the  particular  thing  which  it 
was  the  duty  of  the  person  to  do,  and,  unlike  a  state- 
ment against  interest,  does  not  extend  to  collateral  mat- 
ters however  closely  connected  with  it.  In  Chambers  v. 
Bernasconi  (a)  the  Exchequer  Chamber  held  that  though 
the  entry  of  the  bailiff  who  had  arrested  the  plaintiff 
was  evidence  of  the  fact  of  arrest,  and  even  of  the  day 
when  it  was  made,  it  was  not  admissible  to  prove  the 
place  of  the  arrest  within  the  bailiwick,  that  circum- 
stance being  a  collateral  matter  and  the  entry  of  it  no 
part  of  his  duty.  The  reason  of  the  distinction  is  not  at 
first  obvious,  but  all  the  cases  cited  in  the  argument 
there  shew  that  the  entry  was  admitted  when  made  in  dis- 
charge of  the  duty  of  the  agent  by  contract  or  otherwise 
to  do  the  particular  thing  to  which  the  entry  related,  and 
not  when  there  was  only  a  general  duty  to  give  advice 
of  transactions  to  his  principals.  In  Price  v.  Earl  of 
Torrington{b)  it  was  the  duty  of  the  drayman  to  deliver 
the  beer  and  sign  an  entry  of  the  delivery  in  the  book 
at  the  brewhouse ;  and  in  Poole  v.  Dicas  (c)  it  was  the 
duty  of  the  clerk  to  present  the  bill  and  make  a  note  of 
the  dishonour  in  the  notary's  book.  In  Doe  d.  Patte- 
shall  v.  Turford(d)  the  indorsement  on  the  back  of  the 
notice  to  quit  was  made  in  the  ordinary  course  of  the 
attorney's  office.  In  that  case  Parke  J.,  p.  897-8,  used 
language  which  shews  that  in  his  mind  there  was  a 
distinction  between  entries  against  interest,  which  are 
admissible  at  whatever  time  made,  and  entries  in  the 

(a)  1  C.  M.  #  B.  347. 

(b)  1  Salk.  285;  2  Ld.  Rat/m.  873. 

(c)  1  Bing.  N.  C.  649.  (<*)  3  B.  #  Jd.  890. 
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course  of  business  which  must  be  contemporaneous  with        1867. 
the  transaction.    Why  ?    Unless  6n  the  ground  that  it       ^Tnj 
must  be  a  duty  in  the  course  of  business  to  make  the      Blat* 
entry  at  once.     That  being  the  law,  and  no  such  entry 
as  the  one  in  question  having  been  admitted  in  any  of 
the  cases,  we  ought  not  to  make  a  precedent  in  favour 
of  it.    Doubtless  it  would  have  great  weight,  but  unfor- 
tunately we  are  compelled  by  the  law  of  evidence  to 
exclude  it.    Therefore  the  verdict  cannot  stand.    Inde- 
pendently, however,  of  the  letter,  there  was  evidence 
which  might  raise  a  presumption  for  the  jury  that  the 
transaction  was  a  consignment  and  not  a  sale;  and 
therefore  there  ought  not  to  be  a  nonsuit  but  a  new 
trial 

Secondly.  It  was  contended  that  this  was  an  advance 
by  the  plaintiffs  on  the  security  of  goods,  and  that,  as 
what  was  realised  on  their  sale  would  go  in  reduction 
of  the  balance,  the  plaintiffs  must  prove  the  sale  and 
the  amount  received  from  the  proceeds  of  it ;  and  that 
the  account  sales  were  no  evidence  of  this  as  against  the 
defendant.    There  are  two  answers :  First,  in  the  case  of 
an  ordinary  mortgage  or  a  pledge  of  goods  as  collateral 
security,  the  mortgagee  may  be  bound  in  equity  to 
realise  the  mortgage  and  to  allow  in  taking  the  account 
between  himself  and  the  mortgagor  all  that  he  received 
or  might  or  ought  to  have  received  ;  but  while  the  mort- 
gage is  running  the  mortgagee  may  at  law  sue  for  the 
whole  advance,  leaving  the  mortgagor  to  cut  down  the 
claim  by  proving  any  sums  received.     If  the  advances 
by  tbe  plaintiffs  were  on  the  terms  of  having  the  goods 
a*  a  collateral  security   with    a  reasonable  time  for 
realising  the  proceeds,  the  plaintiffs  were  not  bound  to 
give  credit  for  any  sums  they  had  received ;  it  rested  on 
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1867.  the  defendant,  if  surcharged,  to  shew  the  amount  of  the 
Smith  proceeds.  But  Mr.  Pope  says  that  the  contract  was  for 
Blakby.  a  1°&D'  &nd  that  the  plaintiffs  were  to  continue  to  be  in 
advance  to  the  defendant  until  the  proceeds  of  the  goods 
were  realized,  in  which  case  the  right  to  sue  is  dependent 
on  the  amount  realized.  That  raises  the  question 
whether  there  was  evidence  on  which  the  jury  might 
find  that  the  contract  was  of  the  former  description.  I 
think  there  was.  The  second  answer  is,  that  where  par- 
ties agree  to  send  goods  to  a  distant  part  of  the  world  on 
such  terms  as  in  the  present  case,  it  may  well  be  a  tacit 
part  of  the  agreement  that  the  account  sales  sent  from 
abroad  shall  be  considered  right  until  the  contrary  is 
proved,  so  as  to  call  upon  the  consignor  to  surcharge 
and  falsify  them.  Otherwise  it  would  be  necessary  in 
a  cause,  perhaps  undefended,  to  send  out  a  commission 
to  procure  evidence  to  shew  that  the  documents  were 
true.  It  is  not  necessary  to  decide  this  point ;  and  I 
certainly  do  not  say  that  such  documents  ought  to  be 
rejected.  Therefore,  the  rule  for  a  new  trial  will  be 
absolute,  that  these  important  points  may  be  raised  if 
the  parties  cannot  agree  to  settle  the  action. 

Mellor  J.  I  do  not  wish  to  add  anything  to  the 
latter  part  of  my  brother  Blackburn's  judgment,  except 
that  I  agree  with  it ;  the  points  are  open  on  a  second 
trial. 

On  the  point  of  evidence  I  come  with  reluctance  to  the 
conclusion  that  the  letter  of  Barker  was  not  admissible. 
There  can  be  no  doubt  that  it  was  morally  calculated  to 
give  assurance  that  the  contract  was  of  the  character 
alleged  by  the  plaintiffs.  But  the  law  is  jealous  as  to 
entries  made  behind  the  back  of  a  party  being  admitted 
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MS&iast  him,  and  we  must  not  enlarge  the  exceptions  to  1867. 
the  general  rule  rejecting  hearsay  evidence.  There  are  Smith 
fcrwo  exceptions  to  it  in  the  case  of  entries.  First,  entries  blakkt. 
-made  by  deceased  persons  having  peculiar  means  of  know- 
ledge against  their  interest,  which,  as  was  said  by  Lord 
Campbell  in  The  Sussex  Peerage  Case  (a),  means  contrary 
to  the  interest  in  a  pecuniary  point  of  view  of  the  person 
making  them.  The  letter  does  not  come  within  that 
exception.  Secondly,  entries  made  in  the  course  of 
doty;  that  is,  where  the  act  done  is  in  the  performance 
of  a  duty,  and  the  duty  extends  to  recording  an  entry  of 
it  Here  it  was  the  duty  of  Barker  to  communicate  all 
business  transactions  to  his  principals,  and  advise  them 
of  all  that  took  place  in  the  office  at  Liverpool;  and  this 
letter  was  written  in  the  performance  of  that  general 
duty,  but  it  is  not  the  record  of  a  particular  or  special 
duty  performed  by  him.  If  the  second  exception  were 
extended  as  contended  for,  I  do  not  know  where  we 
should  stop :  all  letters  between  principals  and  their 
agents  affecting  the  interests  of  third  persons  must  be 
admitted. 

Lush  J.  We  ought  to  be  extremely  cautious  how  we 

extend  an  exception  which  allows  hearsay  evidence  to  be 

received  against  third  persons.     The  exceptions  to  the 

inadmissibility  of  the  declarations  of  deceased  persons 

are  two  only.    And  when  it  is  said  that  entries  made 

in  the  course  of  duty  form  one,  it  is  not  meant  that 

every  entry  which  it  was  the   duty  of  the  deceased 

fenon  to  make  is  evidence  to  charge  third  persons  that 

inch  a  transaction  took  place.     This  exception  is  when 

there  was  a  duty  to  do  a  particular  thing,  and  to  record 

(a)  11  a#F.  86.  113. 
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1867.  the  fact  of  having  done  it  In  the  present  case  there 
Smith  was  no  special  duty  in  Barker  to  make  the  contract 
Blakkt.  referred  to  in  the  letter ;  it  was  his  duty  to  do  the  best 
for  his  employers  in  negotiating  contracts,  and  to  trans- 
mit information  to  them  of  all  that  was  done  in  the 
office  at  Liverpool.  It  would  be  dangerous  to  extend 
the  exception  to  such  a  case.  A  letter  written  by  a 
commercial  traveller  informing  his  principal  that  he 
had  made  bargains  with  persona  named  would,  in 
the  event  of  his  death,  enable  his  principal  to  charge 
them  though  they  knew  nothing  of  the  transaction.  But 
there  was  evidence  for  the  jury  independently  of  the 
letter.  . 

As  to  the  admissibility  of  the  account  sales,  I  am 
not  prepared  to  say  that  when  a  merchant  consigns 
goods  to  be  disposed  of  in  a  foreign  market,  though  by  • 
a  British  house,  he  does  not  impliedly  agree  that  the 
account  sales  furnished  by  the  correspondents  abroad 
shall  be  taken  as  evidence  of  the  amount  the  goods 
realized,  because  otherwise  the  destruction  of  that 
branch  of  commerce  would  follow.  It  would  compel 
the  British  house  to  send  out  a  commission  to  procure 
evidence  at  great  expense;  whereas  it  is  well  known 
that  in  practice  merchants  confide  in  the  truth  of  the 
account  sales.   But  they  are  prima  facie  evidence  only. 

Rule  absolute  for  a  new  trial  (a). 

(a)  Notice  of  appeal  was  given  but  abandoned ;  and  a  second  trial 
did  not  take  place. 
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Hobnbt,  appellant,  Close,  respondent.         *r«A**%, 

January  16th. 

1.  Where  a  Friendly  Society  is  established  for  purposes  which,  in  the  Friendly 
*<m,  are  the  purposes  of  a  trades  union,  it  is  not  entitled  to  the  pro-  Society. 
taction  of  the  Friendly  Societies  Act*  18  &  19  Vict.  c.  6&  Trades  Union. 

2.  Such  a  Society  is  illegal  in  the  sense  of  being  void,  but  temble  it  is   18  4"  19  Vict. 
sot  indictable.  c.  63. 

3.  The  Roles  and  Regulations  of  a  Benefit  Society  contained  the  fol-  Illegality. 
loving.  "  Rule  28.  Piece  work.— Piece  work  disputes,  and  benefits  from 
contingent  fund.    Sect.  1.  That  in  districts  where  members  are  com- 
pelled to  work  piece  work,  and  it  be  proved  to  the  satisfaction  of  the 
executive  oouncu  that  the  firm  is  reducing  the  prices  below  the  usual 

and  reasonable  prices,  they  shall  allow  the  men  resisting  the  reduction 
seven  shillings  per  week  for  two  weeks  after  being  out  six  days ;  after 
which  they  shall  receive  their  travelling  cards,  according  to  rule  20. 
8ect  2.  That  any  member  or  members  in  a  shop,  either  on  piece  work 
or  day  work,  where  a  dispute  arises  connected  with  our  trade  or  Society, 
no  member  or  members  shall  be  allowed  to  call  at  Buch  shop  or  shops 
after  being  made  acquainted  with  such  dispute,  or,  for  doing  so,  to  be 
fined  the  sum  of  ten  shillings.  And  that  any  member  of  this  Society, 
either  angle  iron  smith,  plater,  rivetter,  or  holder  up,  encouraging  any 
holder  up  or  labourer  to  violate  this  rule  by  allowing  him  to  practice 
with  bis  tools,  or  otherwise  instructing  him  in  other  branches  of  the 
tade,  contrary  to  these  rules,  shall,  on  proof  thereof,  be  fined  for  the  first 
offence  five  shillings,  for  the  second  ten  shillings,  and  for  the  third  to  be 
expelled  the  Society.  Rule  29.— Disputes  on  day  work  and  benefits. 
Sect  1.  Should  a  dispute  arise  in  any  shop,  the  members  of  that  shop 
shall  make  it  known  to  their  branch;  which,  if  it  only  affect*  the  interest 
of  two  or  three  members,  Buch  branch  to  have  power  to  settle  it,  and 
out  to  members  wishing  to  travel  12*.  cards  or  12*.  per  week  donation. 
But  should  a  general  dispute  arise  in  any  shop,  which  cannot  be  amicably 
settled  by  the  branch,  it  shall  be  referred  to  the  executive  council,  who 
shall  give  them  instructions  on  the  subject  All  members  losing  their 
employment  through  such  disputes,  after  being  sanctioned  by  the  execu- 
te, shall  receive  the  sum  of  12*.  per  week  so  long  as  they  remain  out  of 
employment.  This  rule  to  be  applied  to  all  disputes,  excepting  the 
settlement  of  piece  work  prices.  Rule  42.  Sect.  1  (part  of).  Any 
member  using  his  influence  to  obtain  employment  for  a  non-member 
shall  be  fined  for  such  offence  10a.  Rule  20.  Sect  4.  *  *  *  Any 
member  leaving  his  employment  on  his  own  responsibility  to  seek  for 
other  employment,  shall  not  be  entitled  to  travelling  relief  until  he  has 
•gain  been  in  employment  one  month."  Held,  that  these  rules  shewed 
an  illegal  purpose. 

PASE  stated  under  stat.  20  &  21  Vict  c.  48.  by  two 
justices  of  the  peace  for  the  West  Riding  of  York- 


A  complaint  was  preferred  at  Bradford,  in  the  West 
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1867.  Riding  of  the  county  of  York,  by  John  Hornby,  boiler 
Hornby  maker,  president  of  The  Bradford  Branch  Society  of 
Clows.  The  Unted  Order  of  Boiler  Makers  and  Iron  Ship 
Builders,  on  behalf  of  the  Society,  a  copy  of  the  rules 
of  which  had  been  duly  deposited  with  the  Registrar 
of  the  Friendly  Societies  in  England  pursuant  to 
the  statute,  which  charged  that  Charles  Close,  boiler 
maker,  in  Bradford,  on  the  16th  December,  1865,  being 
then  and  there  a  member  of  the  Society,  and  having  in 
his  possession  certain  moneys  of  the  Society  amounting 
to  the  sum  of  24/.  11 5.  5£<2.,  did  then  and  there  unlaw- 
fully withhold  the  same  from  the  Society,  and  from 
thence  continued  to  withhold  the  same,  contrary  to  the 
form  of  the  statute. 

On  the  hearing,  at  a  Petty  Sessions  held  at  Bradford, 
on  the  15th  January,  1866,  the  charge  against  the 
respondent  as  laid  in  the  information  was  fully  proved. 

A  copy  of  the  "  Rules  and  Regulations  to  be  observed 

and  strictly  enforced  by  The  United  Society  of  Boiler 

Makers  and  Iron  Ship  Builders  of  Great  Britain  and 

.    Ireland"  was  produced  and  put  in  proof,  and  admitted 

to  be  correct. 

The  attorney  for  the  respondent  contended  that  the 
before  mentioned  Society  was  not  a  Society  within  sect. 
44  of  the  18  &  19  Vict  c.  63.:  and  further  that  it  was 
a  Society  established  for  illegal  purposes ;  being  against 
public  policy,  in  restraint  of  trade,  and  depriving  the 
workman  of  the  free  exercise  of  his  own  will  in  the 
employment  of  his  labour,  and  also  in  restraining  him 
from  getting  employment  or  continuing  in  employment 
or  obtaining  employment  for  a  non-member  (of  the 
Society);  and  lastly,  that  the  Society  was  an  organiza- 
tion for  or  tending  to  the  encouraging  and  maintaining 
of  strikes. 
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la  support  of  his  objections,  he  called  attention  to  the       1867. 
following  passages  in  the  rules  and  regulations,  namely: —      Hornby 
*  Rule  28.— Piece  Work.  c  J^ 

"Piece  Work  disputes,  and  benefits  from  contingent 
fund. 
"Sect  1.  That  in  districts  where  members  are  com- 
pelled to  work  piece  work,  and  it  be  proved  to  the 
satisfaction  of  the  executive  council  that  the  firm  is 
reducing  the  prices  below  the  usual  and  reasonable 
prices,  they  shall  allow  the  men  resisting  the  reduction 
seven  shillings  per  week  for  two  weeks  after  being  out 
six  days;  after  which  they  shall  receive  their  travelling 
cards,  according  to  Rule  20. 

"Sect.  2.  That  any  member  or  members  in  a  shop, 

either  on  piece  work,  or  day  work,  where  a  dispute  arises 

connected  with  our  trade  or  Society,  no  member  or 

members  shall  be  allowed  to  call  at  such  shop  or  shops 

after  being  made  acquainted  with  such  dispute,  or,  for 

doing  so,  to  be  fined  the  sum  of  ten  shillings.    And  that 

any  member  of  this  Society,  either  angle  iron  smith, 

plater,  rivetter,  or  holder  up,  encouraging  any  holder  up 

or  labourer  to  violate  this  rule  by  allowing  him  to 

practice  with  his  tools,  or  otherwise  instructing  him  in 

other  branches  of  the  trade  contrary  to  these  rules,  shall, 

on  proof  thereof,   be  fined  for  the  first  offence  five 

shillings,  for  the  second  ten  shillings,  and  for  the  third 

to  be  expelled  the  Society. 

"Rule  29.— Disputes  on  Day  Work,  and  Benefits. 

"Sect  1.   Should  a  dispute  arise  in  any  shop,  the 

members  of  that  shop  shall  make.it  known  to  their 

branch,  which,  if  it  only  affects  the  interest  of  two  or 

three  members,  such  branch  to  have  power  to  settle  it, 

▼ol.  vm.  n  b.  &  s. 
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1867.  and  grant  to  members  wishing  to  travel  twelve  shilling 
Hornby  cards  or  twelve  shilling  per  week  donation.  But  should 
Close.  a  general  dispute  arise  in  any  shop,  which  cannot  he 
amicably  settled  by  the  branch,  it  shall  be  referred  to 
the  executive  council,  who  shall  give  them  instructions 
on  the  subject.  All  members  losing  their  employment 
through  such  disputes,  after  being  sanctioned  by  the 
executive,  shall  receive  the  sum  of  twelve  shillings  per 
week  so  long  as  they  remain  out  of  employment.  This 
rule  to  be  applied  to  all  disputes,  excepting  the  settle- 
ment of  piece  work  prices.11 

«  Rule  42.— Sect  1  (part  of). 
"  Any  member  using  his  influence  to  obtain  employ- 

4 

ment  for  a  non-member,  shall  be  fined  for  such  offence 
ten  shillings/1 

«  Rule  20.— Sect.  4  (part  of). 

"Any  member  leaving  his  employment  on  his  own 
responsibility  to  seek  for  otherjemployment,  shall  not  be 
entitled  to  travelling  relief  until  he  has  again  been  in 
employment  one  month.'1 

The  justices  were  of  opinion  that  these  objections  were 
valid :  that  the  Society  in  question  was  not  within  the 
44th  section  of  stat.  18  &  19  Vict.  c.  63.,  and  that  its 
rules  shewed  or  set  forth  an  illegal  purpose,  and  they 
consequently  dismissed  the  complaint. 

Mellish  (Macnamara  with  him),  for  the  appellant— 
This  Society  has  been  registered  under  stat  18  &  19 
Vict.  c.  63.,  "to  consolidate  and  amend  the  law  relating 
to  Friendly  Society,"  and  is  entitled  to  the  protection 
afforded  by  that  Act. 

Sect  9  enacts,  "  It  shall  be  lawful  for  any  number 
of  persons  to  form  and  establish  a  Friendly  Society, 
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under  the  provisions  of  this  Act,  for  the  purpose  of       1397. 
raising    by  voluntary  subscriptions   of   the    members       hohkby 
thereof,  with  or  without  the  aid  of  donations,  a  fond        c^ 
for  any  of  the  following  objects ;  (that  is  to  say,) 
"  L  For  insuring  a  sum  of  money  to  be  paid  on  the 
birth  of  a  member's  child,  or  on  the  death  of  a 
member,  or  for  the  funeral  expenses  of  the  wife 
or  child  of  a  member : 
"2.  For  the  relief  or  maintenance  of  the  members, 
their  husbands,  wives,  children,  brothers  or  sisters, 
nephews  or  nieces,  in  old  age,  sickness,  or  widow- 
hood, or  the  endowment  of  members  or  nominees 
of  members  at  any  age : 
"3.  For  any  purpose  which  shall  be  authorized  by  one 
of  Her  Majesty's  principal  Secretaries  of  State,  or 
in  Scotland  by  the  Lord  Advocate,  as  a  purpose  to 
which  the  powers  and  facilities  of  this  Act  ought 
to  be  extended : 
"  Provided,  that  no  member  shall  subscribe  or  contract  for 
an  annuity  exceeding  30/.  per  annum,  or  a  sum  payable 
on  death,  or  on  any  other  contingency,  exceeding  2007. : 
"And  if  such  persons  so  intending  to  form  and  esta- 
blish such  Society  shall  transmit  rules  for  the  govern- 
ment, guidance,  and  regulation  of  the  same,  to  the  regis* 
trar  aforesaid,  and  shall  obtain  his  certificate  that  the 
same  are  in  conformity  with  law  as  hereinafter  men- 
tioned, then  the  said  Society  shall  be  deemed  to  be 
folly  formed  and  established  from  the  date  of  the  said 
certificate." 

Sect  24  directs  that  "if  any  officer,  member,  &c.  of 

snch  Society,  &c,  or  any  person  whatsoever,  by  false 

representation  or  imposition,  shall  obtain  possession  of 

any  monies,  securities,  books,  papers,  or  other  effects 

n  2 
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1867.       of  such  Society,  or  having  the  same  in  his  possession 
Hobnbt      shall  withhold  or  misapply  the  same,  or  shall  wilfully 

Close  aPP^7  an7  P*1*  °^  *ke  same  *°  purposes  other  than  those 
expressed  or  directed  in  the  rules  of  such  Society,  or 
any  part  thereof/9  two  justices  are  empowered  to 
"  adjudge  and  order  him  to  deliver  up  all  such  monies, 
Sec.  to  the  Society,  or  to  repay  the  amount  of  money 
applied  improperly/'  and  "  if  they  think  fit1'  to  impose  a 
penalty. 

By  sect.  44,  "  In  the  case  of  any  Friendly  Society 
established  for  any  of  the  purposes  mentioned  in  sect.  9 
of  this  Act,  or  for  any  purpose  which  is  not  illegal,  having 
written  or  printed  rules,  whose  rules  have  not  been  cer- 
tified by  the  registrar,  provided  a  copy  of  such  rules  shall 
have  been  deposited  with  the  registrar,  every  dispute 
between  any  member  or  members  of  such  Society,  and 
the  trustees,  treasurer,  or  other  officer,  or  the  committee 
of  such  Society,  shall  be  decided  in  manner  hereinbefore 
provided  with  respect  to  disputes,  and  the  decision 
thereof,  in  the  case  of  Societies  to  be  established  under 
this  Act,  and  the  sections  in  this  Act  provided  for  such 
decision,  and  also  the  section  in  this  Act  which  enacts 
a  punishment  in  case  of  fraud  or  imposition  by  an  officer, 
member,  or  person,  shall  be  applicable  to  such  uncerti- 
fied Societies:  Provided  always,  that  nothing  herein 
contained  shall  be  construed  to  confer  on  any  such 
Society  whose  rules  shall  not  have  been  certified  by  the 
registrar,  or  any  of  the  members  or  officers  of  such 
Society,  any  of  the  powers,  exemptions,  or  facilities  of 
this  Act,  save  and  except  as  in  and  by  this  section  is 
expressly  provided." 

The  present  case  comes  within  this  section,  for  some 
of  the  objects  of  this  Society  are  among  those  comprised 
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in  sect  9,  and  the  others  are  purposes  "  which  are  not       1867. 
illegal."     [Blackburn  J.    Was  it  not  a  question  of  fact      HoMBT 
for  the  justices  whether  the  objects  set  out  in  these        c^^ 
roles  were  not  merely  colourable,  the  real  object  being 
to  encourage  strikes  ?]     There  is  no  evidence  that  these 
roles  were  not  made  bon&  fide.    A  Society  is  not  the 
leas  a  Friendly  Society  because  it  fulfils  some  purposes 
of  a  Trades  Union. 

The  respondent  did  not  appear,  either  personally  or 
by  counsel. 

Cockbubn  C.  J.  I  cannot  hesitate  a  moment  in 
saying  that  the  justices  were  right  in  holding  that  this 
Society  does  not  come  within  stat  18  &  19  Viet.  c.  68- 
so  as  to  give  them  jurisdiction  over  the  respondent. 
I  agree  with  Mr.  MeUisk  that,  if  the  main  purposes 
of  this  body  were  those  of  a  Friendly  Society,  we  ought 
not  to  say  it  is  not  a  Society  within  this  statute  because 
there  may  be  something  in  its  rules  a  little  more  or  a 
little  less.  But  here  we  find  that  the  very  purposes  of 
the  Society  were  not  the  ordinary  purposes  of  a  Friendly 
Society,  but,  what  is  not  at  all  analogous,  those  of  a  ^ 

Trades  Union.  Such  are  commonly  understood  to 
mean  where  the  members  agree  not  to  work  except  on 
certain  conditions,  and  when  out  of  employment  are  to 
be  supported  in  a  way  consistent  with  the  interests  and 
wishes  of  the  body.  I  am  however  far  from  saying  that  a 
Trades  Union  for  such  a  purpose  falls  within  the  criminal 
law.  In  Hilton  v.  Eckersley  (a)  a  number  of  persons 
entered  into  a  bond  which  recited  that  the  obligors 
were  respectively  owners  or  occupiers  of  spinning  mills, 
(a)  6E.$B.  47;  affirmed  on  error,  Id.  66. 
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1807.       and  employed  in  them  many  workpeople;  that  there 
Hobnby      *ere  Societies  or  combinations  among  divers  persons, 
Closf.       whereby  persons  otherwise  willing  to  be  employed  were 
deterred  by  fear  of  social  persecution  and  other  injuries 
from  hiring  themselves  to  work,  and  whereby  the  legal 
control  of  the  obligors  over  their  property  was  injuriously 
interfered  with ;  that  these  combinations  were  sustained 
by  funds  arbitrarily  levied  and  extorted  by  way  of  tax 
or  rate  on  the  persons  employed  by  and  receiving  wages 
from  the  obligors,  and  in  their  opinion  it  had  become 
necessary  to  take  measures  for  vindicating  their  legal 
rights  to  the  control  of  their  property,  which  would  also 
best  sustain  the  rights  of  the  labourer  to  the  free  dis- 
posal of  his  skill  and  industry;  therefore  the  obligors 
had  agreed  to  carry  on  their  works  in  regard  to  the 
amount  of  wages,  the  times  of  the  engagement  of  work- 
people! the  hours  of  work,  the  suspending  of  work,  and 
the  general  discipline  and  management  of  their  works 
in  conformity  to  law,  for  twelve  calendar  months,  in 
conformity  with  the  resolution  of  a  majority  of  the 
obligors  present  at  any  meeting  to  be  convened;  that 
for  the  purpose  of  carrying  the  agreement  into  effect, 
the  obligors  entered  into  a  bond  that  they  would,  for 
twelve  calendar  months,  "carry  on  and  conduct,  or 
wholly  or  partially  suspend  the  carrying  on  of  their 
works  and  establishments,  in   regard   to  the  several 
matters  aforesaid,  in  conformity  with  the  resolutions 
in  that  behalf  of  a  majority  of  the  obligors  present  at 
a  meeting  to  be  held  as  hereinafter  mentioned/'    That 
bond  was  held  void  as  being  in  restraint  of  trade,  and 
illegal,  so  far  as  civil  rights  were  concerned.     So  the 
rules  of  this  Society  are  in  restraint  of  trade,  and  con* 
sequently  illegal  by  the  law  of  the  land. 
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Blackbubn  J.     I  am  of  the  same  opinion.     The        1867. 
justices  had  no  jurisdiction  to  convict  the  respondent      hoehby 
unless  the  Society  comes  within  sect.  44,  which  provides        cm*. 
that  the  Act  shall  extend  to  all  Societies  established  for 
any  of  the  purposes  mentioned  in  sect  9,  which  are  all 
purposes  of  Friendly  Societies,  "  or  for  any  purpose 
which  is  not  illegal."      It  was  properly  admitted  by 
Mr.  MeUUh  that,  when  the  Legislature  in  sect  44  use 
the  expression  "  for  any  purpose  not  illegal,"  they  must 
be  understood  to  mean  any  purpose  analogous  to  those 
specified  in  sect  9  immediately  before  referred  to.   Now 
are  the  purposes  of  this  Society  analogous  in  any  sense 
to  those  of  a  Friendly  Society  ?    I  agree  with  the  Lord 
Chief  Justice  that  the  purposes  of  a  Trades  Union  are 
not  those  of  a  Friendly  Society,  although  it  does  not 
follow  that  a   Society  is  the  less   within  the  statute 
because  there  is  some    little    deviation   in   its    rules 
from  those  of  Friendly  Societies  in  general.     We  must 
see  whether  the  purposes  are  analogous  in  the  main, 
and  here  the  main  object  of   this  Society  was  that  it 
was  to  be  a  Trades  Union.  Further,  I  think  this  Society 
is  constituted  for  an  illegal  purpose.     I  do  not  want  to 
go  farther  than  the  Exchequer  Chamber  went  in  Hilton 
v.  Eckersley  (a)9  namely,  that  it  is  illegal  in  the  sense  of 
void.    That  Court  refrained  from  giving  any  opinion 
whether  the  combination  of  employers  in  that  case  was 
indictable  as  a  conspiracy.     It  may  be  that  any  devia- 
tion from  the  purposes  of   a  Friendly  Society  would 
deprive  the  Society  of  the  protection  of  stat.  18  &  19 
Vict  c.  63.,   but  it  is  not  necessary  to  decide   that 
question  here,  for  the  justices  have  found,   and  were 
justified  in  finding,  that  the  object  of  this  Society  was 
to  encourage  strikes. 

(a)  6  E.  #  B.  66. 
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Close. 


Mellor  J.  I  do  not  say  whether  these  rules  are 
illegal  in  the  sense  of  being  criminal.  The  whole  of  that 
Subject  is  well  explained  in  Hilton  v.  Eckersley  (a).  But 
some  of  the  substantial  objects  of  this  Society  are 
clearly  those  of  a  Trades  Union,  for  instance,  such  as 
relate  to  the  support  and  maintenance  of  persons  cm 
strike.  Those  objects  are  so  mixed  up  with  the  rest 
that  I  think  it  probable  many  of  the  members  of  this 
Society  joined  it  because  there  were  such  rules. 


Lush  J.  I  am  entirely  of  the  same  opinion.  The 
main  purpose  of  this  Society  was  to  form  a  Trades  Union. 
It  is  consequently  illegal  in  the  sense  that  its  provisions 
cannot  and  ought  not  to  be  enforced. 

Judgment  for  the  respondent, 
(a)  6  B.fB.  47. 66. 


Wednesday, 
January  16th. 

Public  Health 
Act,  1848, 
11  #  12  Vict, 
c.  63.  s.  64. 
Slaughtering 
cattle. 


The  Liverpool  New  Cattle  Market  Company, 
appellants,  Hodson,  Clerk  to  the  West  Derby 
Local  Board,  in  the  county  of  Lancaster, 
respondent. 

The  Public  Health  Act,  1848,  11  &  12  Vict  c.  63. «.  64.,  enacts,  that 
"  the  business  of  a  blood  boiler,  bone  boiler,  fellmonger,  slaughterer  of 
cattle,  horses,  or  animals  of  any  description,  soap  boiler,  tallow  melter,  tripe 
boiler,  or  other  noxious  or  offensive  business,  trade,  or  manufacture,  shall 
not  be  newly  established  in  any  building  or  place,  after  this  Act  is 
applied  to  the  district  in  which  such  building  or  place  is  situate,  without 
the  consent  of  the  Local  Board  of  Health,"  &c  A  cattle  market  Com* 
pany  erected  a  building  suitable  for  the  slaughtering  of  cattle,  in  which 
they  permitted  owners  of  cattle  to  slaughter  them  on  the  Com- 
pany's premises,  such  owners  using  the  tackle  in  the  building,  and  for 
each  beast  slaughtered  the  Company  charged  and  were  paid  the  sum  of  2s. 
The  Company  did  not  slaughter  the  cattle  by  their  own  servants,  but 
the  men  actually  employed  by  the  owners  of  the  cattle,  and  such  owners 
provided  all  tools  and  implements  except  the  tackle  appurtenant  to  the 
building.    Held,  that  this  was  a  violation  of  the  statute. 
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/^ASE  stated  by  justices  of  the  peace  under  stat. 
20  &  21  Vict.  c.  43.  s.  2. 
The  Public  Health  Act,  1848,  11  &  12  Vict,  c  63., 
and  The  Local  Government  Act,  1858,  21  &  22  Vict, 
c.  98.,  were  applied  to  the  district  of  West  Derby,  in 
the  county  palatine  of  Lancaster,  in  the  year  I860. 
In  1882  stat.  2  W.  4.  c.  viii.  was  passed,  intituled  "An  Act 
for  establishing  a  market  in  the  parish  of  Walton  on  the 
HOI,  in  the  county  palatine  of  Lancaster." 

The  appellants1  market  is  wholly  situate  within  the 
limits  of  the  district  of  the  Local  Board,  which  ex- 
tends to  a  considerable  distance  on  every  side  thereof. 
No  part  of  the  market  or  premises  was  registered 
under  The  Towns  Improvement  Clauses  Act,  1847, 
10  &  11  Vict.  c.  84.  s.  127.,  or  under  The  Public 
Health  Act,  1848,  11  &  12  Vict  c.  63.  s.  61. :  nor  was 
any  part  thereof  ever  used  as  a  slaughter  house,  nor 
were  any  animals  ever  slaughtered  there  prior  to  the 
5th  March,  1866.  About  November,  1865,  the  appellant 
Company  proceeded  to  erect  and  complete  upon  their 
premises  a  building  suitable  for  the  slaughtering  of 
cattle.  The  slaughtering  of  cattle  in  that  slaughter 
house  was  commenced  on  the  day  mentioned,  and 
continued  from  time  to  time  up  to  the  4th  April,  1866. 
The  course  of  business  was  that  the  Company  permitted 
owners  of  cattle  to  slaughter  them  on  the  Company's 
premises,  such  owners  using  the  tackle  in  the  building, 
and  for  each  beast  slaughtered  the  Company  charged  and 
were  paid  the  sum  of  2s.  The  Company  did  not  slaughter 
the  cattle  by  their  own  servants,  but  the  men  actually 
employed  by  the  owners  of  the  cattle,  and  such  owners 
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provided  all  tools  and  implements  except  the  tackle 
appurtenant  to  the  building.  The  Local  Board  had 
given  no  consent  to  the  slaughtering  of  cattle  on  the 
premises. 

An  information  was  laid  on  the  4th  April,  1866, 
by  the  respondent,  charging  that  The  Liverpool  New 
Cattle  Market  Company  did,  within  six  calendar  months 
last  past,  to  wit,  &c,  on  a  piece  of  land  used  by  the 
Company  as  a  cattle  market,  and  within  the  district  of 
the  Local  Board  of  Health,  newly  establish  in  a  certain 
building  or  place,  to  wit,  in  a  building  situate  on  the 
piece  of  land  used  by  the  Company  as  a  cattle  market, 
the  business  of  slaughterers  of  cattle,  after  the  Act 
after  mentioned  was  applied  to  the  district  in  which 
such  building  is  situate,  without  the  consent  of  the  Local 
Board,  contrary  to  the  provisions  of  The  Public  Health 
Act,  1848,  11  &  12  Vict.  c.  63.  *.  64.,  whereby  they 
incurred  a  penalty  of  501,  and  a  further  penalty  of  40*. 
for  each  and  every  day  during  which  the  offence  afore- 
said was  continued. 

On  the  hearing  of  this  information  on  the  6th  April, 
1866,  the  above  statement  of  facts  was  admitted  to  be 
true,  and  thereupon  the  justices  adjudged  and  deter- 
mined that  The  Liverpool  New  Cattle  Market  Company 
had  newly  established  on  that  piece  of  land  within  the 
district  of  the  Local  Board  of  Health  the  business  of 
slaughterers  of  cattle  without  the  consent  of  that  Board, 
contrary  to  the  form  and  effect  of  the  64th  section  of 
The  Public  Health  Act,  1848,  and  imposed  a  penalty. 

The  question  for  the  opinion  of  the  Court  was,  whether 
The  Liverpool  New  Cattle  Market  Company  did  newly 
establish  the  business  of  slaughterers  of  cattle  within 
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the  district  of  the  Local  Board  of  Health  without  the 
consent  of  that  Board,  within  the  intent  and  meaning 
of  The  Public  Health  Act,  1848,  sect  64. 

That  section  enacts  that  "The  business  of  a  blood  boiler, 
bone  boiler,  fellmonger,  slaughterer  of  cattle,  horses,  or 
animals  of  any  description,  soap  boiler,  tallow  melter,  tripe 
boiler,  or  other  noxious  or  offensive  business,  trade,  or 
manufacture,  shall  not  be  newly  established  in  any  building 
or  place,  after  this  Act  is  applied  to  the  district  in  which 
such  building  or  place  is  situate,  without  the  consent  of 
the  Local  Board  of  Health,  unless  the  said  general  Board 
shall  otherwise  direct;  and  whosoever  offends  against 
this  enactment  shall  be  liable  for  each  offence  to  a  penalty 
of  50/.,  and  a  further  penalty  of  40*.  for  each  day  during 
which  the  offence  is  continued;  and  the  said  Local 
Board  may  from  time  to  time  make  such  bye-laws  with 
respect  to  any  such  businesses  so  newly  established 

as  they  may  think  necessary  and  proper,  in  order  to 
prevent  or  diminish  the  noxious  or  injurious  effects 

thereof." 
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Pope,  for  the  respondent. — The  appellants  were 
rightly  convicted  of  newly  establishing  a  building  for 
the  purpose  of  slaughtering  cattle,  in  violation  of  The 
Public  Health  Act,  1848,  11  &  12  Vict  c.  63.  s.  64.  It 
is  no  answer  to  say  that  the  slaughtering  was  not  done  by 
the  Company  or  their  servants,  if  it  was  done  by  per- 
sons to  whom  they  let  their  premises  for  that  purpose. 
In  Reg.  v.  Heyworth  and  others.  Justices  of  the  West 
Derby  Hundred  (a),  Lush  J.  says,  "  the  licence  in  these 
cases  is  given  to  the  place,  as  was  held  in  Reg.  v.  Strug- 


(a)  14  L.  T.  N.  8.  600,  B.  C. 
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neU(a). 
it  out." 


*    *    *  The  owner  '  uses'  the  place  by  letting 


A$pinatt(C1iarle$  Russell  with  him),  for  the  appellants. 
—Stat.  11  &  12  Vict  c.  63.  «.  64.  must  be  construed  as  a 
penal  enactment,  in  which  the  present  case  is  a  casus 
omissus.  Sect  64  was  directed  against  persons  newly 
establishing  certain  designated  businesses,  viz.,  those  of  a 
blood  boiler,  bone  boiler,  slaughterer  of  cattle,  fee.,  in 
places  where  they  were  not  before.  Here  all  that  the 
appellants  have  done  is  to  build  a  place  where  persons 
frequenting  the  market  may  slaughter  cattle  on  payment 
of  a  toll  It  cannot  be  said  that  this  renders  the  appellants 
slaughterers  of  cattle  in  that  place,  although  they  might 
be  liable,  under  sect.  61  of  this  Act  or  sect.  126  of  The 
Towns  Improvement  Clauses  Act,  1847,  10  &  11  Viet 
c.  84,  for  suffering  persons  to  use  a  building  as  a 
slaughter  house  without  licence.  [Lush  J.  Sect.  61 
of  stat.  11  &  12  Vict  c.  68.  is  repealed  by  stat  21  &  22 
Vict  c.  98.  *•  48.]  It  has  been  held  that  a  man  who 
lets  a  house  kept  as  a  brothel  is  not  liable  to  indict- 
ment^). [CockburnC.  J.  I  reserved  a  case  of  that 
kind  for '  the  consideration  of  the  Court  of  Criminal 
Appeal.  There  however  the  defendant  merely  let 
apartments,  leaving  it  to  chance  to  what  purpose  they 
would  be  turned  (c).  But  here  you  invite  persons  to 
come  on  your  premises  for  a  particular  purpose.]  Reg. 
v.  Strugnell  (d)  was  decided  on  a  different  statute,  viz. 
6  &  7  Vict  c.  68.  s.  2. 


(a)  13  L.  T.  N.  8.  433.    Also  reported  7  B.  $  &  124. 
(6)  See  Beg.  v.  Barrett,  Leigh  $  Cave  C.  C.  263. 
(c)  Semble  Beg.  v.  Stannard,  Id.  349. 
(d)7B.$  8.  121 
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Pope  was  not  called  on  to  reply. 

Cockbukn  C.  J.  The  conviction  must  be  affirmed. 
The  Legislature  say  that  no  new  business  of  slaughter- 
ing cattle  shall  be  established  within  any  district  to 
which  the  statute  has  been  applied.  Suppose  the  statute 
had  made  the  act  of  slaughtering  cattle  there  a  misde- 
meanor, inasmuch  as  in  misdemeanors  all  the  guilty 
parties  are  principals,  the  appellants,  in  acting  as  they 
hare  done,  would  be  guilty  of  a  misdemeanor.  They 
are  concerned  in  the  business  of  slaughtering  the  cattle 
as  much  as  those  who  come  there  to  slaughter  them. 
Here  was  a  mutual  arrangement  between  the  appellants 
and  other  persons, — we  will  find  the  premises  for 
slaughtering  the  cattle,  and  you  will  come  and  slaughter 
them  and  pay  us  for  the  use  of  the  premises.  That 
is  dearly  within  the  meaning  of  the  stat.  11  &  12  VicL 
c.  63.  $.  64.,  and  renders  the  appellants  liable  to  its 
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Blackburn  J.  I  am  of  the  same  opinion.  Mr. 
AgpmaWs  argument  comes  to  this,  that  the  statute 
which  prohibits  the  new  establishment  of  a  certain 
business  must  be  construed  to  mean  that  parties  shall 
not  let  their  premises  to  a  person  who  carries  it  on  in 
such  a  manner  as  to  render  him  a  tradesman  within 
the  bankrupt  laws.  The  statute,  however,  means  that 
the  prohibited  act  shall  not  be  done  in  the  building  or 
place  to  such  an  extent  as  to  constitute  a  business 
carried  on  there.  So  far  as  the  public  health  is  concerned, 
it  is  immaterial  whether  one  man  kills  all  the  cattle 
slaughtered  in  the  house  or  a  number  of  persons  bring 
their  beasts  there  for  that  purpose. 
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Lush  J.  The  Act  is  against  establishing  the  business. 
The  defendants  are  the  persons,  and  the  only  persons, 
who  have  infringed  it. 

Conviction  affirmed. 


Tuesday, 
January  15th. 

Bills  of  sale 
Act,  1866, 
29  #  30  Vict, 
c.  96.  8.  5. 
Renewal  of 
registration. 
Affidavit. 
Duty  of 
Master. 


In  the  matter  of  The  Bills  of  Sale  Act,  1866. 

Needham  to  Johnson  and  another. 

Taylor  to  Bentley/. 

Affidavits  presented  at  the  office  of  the  Masters  of  this  Court  for 
obtaining  a  renewal  of  the  registration  of  two  bills  of  sale  under  The 
Bills  of  Sale  Act,  1866,  29  &  30  Vict.  c.  96.  «.  6.,  stated  the  original 
registration  to  have  been  respectively  "  on  or  about  the  6th  April, 
1858,"  and  "  on  the  31st  day  of  July,  1861 :"  the  former  was  registered 
on  the  7th  April,  1858 ;  the  latter  on  the  30th  July,  1861.  The  officer 
refused  to  file  the  affidavits  on  the  ground  that  they  did  not  state  the 
exact  and  correct  dates. 

1.  Held,  that  the  duty  of  the  Master  was  ministerial,  and  therefore 
the  Court  ordered  him  to  file  the  affidavits. 

2.  Qitare,  whether  the  affidavits  were  sufficient  to  uphold  the  bills  of 
sale. 

rpHESE  were  applications  for  an  order  on  the  Masters 
of  the  Conrt  that  they  be  at  liberty  to  re-register 
two  bills  of  sale,  one  made  by  Needham  to  Johnson  and 
another,  bearing  date  the  25th  March,  1858,  as  of  the 
31st  December,  1866;  the  other,  made  by  Taylor  to 
Bentley,  bearing  date  the  19th  July,  1861,  as  of  the  31st 
December,  1866. 

In  the  first  case  the  bill  of  sale  was  dated  the  25th 
March,  1858,  and  was  registered  on  the  7th  April  follow- 
ing. The  31st  December,  1866,  was  the  last  day  for 
re-registering  it  in  pursuance  of  the  provision  in  sect.  4 
of  The  Bills  of  Sale  Act,  1866,  29  &  30  Vict  c.  96. 
On  that  day  an  attorney's  clerk  attended  at  the  office  of 
the  Masters  of  this  Conrt  and  presented  an  affidavit, 


XXX.  VICTORIA. 


191 


sworn  at  Sluffield,  of  the  particulars  required  by  sect  5, 
which  stated  that  a  copy  of  the  bill  of  sale  was  registered 
"on  or  about  the  6th  day  of  April,  1858.'' 

In  the  second  case  the  bill  of  sale  was  dated  the  19th 
July,  1861,  and  registered  on  the  80th  of  the  same 
month.  The  affidavit  presented  on  application  for  re- 
registering it  on  the  31st  December,  1866,  stated  the 
registration  to  have  been  on  the  31st  July,  1861. 

The  officer  considered  the  affidavit  in  both  cases 
insufficient  as  not  stating  the  exact  and  correct  date, 
and  refused  to  file  it,  and  so  the  time  limited  for  renewing 
the  registration  had  expired. 

The  Bills  of  Sale  Act,  1866,  29  &  30  Vict.  c.  96.  s.  4. 
"The  registration  of  a  bill  of  sale  under  the  principal 
Act"  (The  Bills  of  Sale  Act,  1854,  17  &  18  Vict  c.  36.) 
(<8hall,  during  the  subsistence  of  snch  security,  be 
renewed  in  manner  hereinafter  mentioned  once  in  every 
period  of  five  years,  commencing  from  the  day  of  the 
registration,  and,  if  not  so  renewed,  such  registration 
shall  cease  to  be  of  any  effect  at  the  expiration  of  any 
period  of  five  years  during  which  a  renewal  has  not  been 
made  as  hereby  required,  subject  to  this  provision,  that 
where  a  period  of  five  years  from  the  original  registra- 
tion of  any  bill  of  sale  under  the  principal  Act  has 
expired  before  the  1st  day  of  January,  1867,  such  bill  of 
safe  shall  be  as  valid  to  all  intents  and  purposes  as  it 
would  have  been  if  this  Act  had  not  been  passed,  if  such 
registration  be  renewed  in  manner  aforesaid  before  the 
1st  day  of  January,  1867." 

Sect  5.  "  The  registration  of  a  bill  of  sale  shall  be 
renewed  by  some  person  filing  in  the  office  of  the 
Masters  of  the  Court  of  Queen's  Bench  (being  the 
officero  acting  as  clerk  of  the  docquets  and  judgments 
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in  the  said  Court)  an  affidavit  stating  the  date  of  such 
bill  of  sale,  and  the  names,  residences,  and  occupations 
of  the  respective  parties  thereto  as  stated  therein,  and 
also  the  date  of  the  registration  of  such  bill  of  sale,  and 
that  such  bill  of  sale  is  still  a  subsisting  security,  and 
such  Masters  shall  thereupon  number  such  affidavit 
and  renumber  the  original  bill  of  sale  or  copy  filed 
in  the  said  office  with  a  similar  number." 


Kemplay  moved  in  the  first  case  upon  an  additional 
affidavit  supplying  the  exact  date  of  the  registration  of 
the  bill  of  sale,  and  stating  that  the  deponent  had  not 
at  the  time  of  swearing  his  first  affidavit  the  means  of 
ascertaining  accurately  the  day  on  which  the  bill  of  sale 
was  registered,  as  the  certificate  of  registration  was  not 
attached  to  it.  \Melhr  J.  The  exact  date  might  have 
been  ascertained  by  applying  beforehand  at  the  office  of 
the  Masters.] 

Oppenheim  moved  in  the  second  case. — First  The  date 
of  the  registration  is  immaterial.  Secondly.  It  was  the 
duty  of  the  officer  to  file  the  affidavit  for  what  it  was 
worth,  the  mistake  in  the  date  being  a  clerical  error. 


Cockburn  C.  J.  I  am  of  opinion  that  we  ought  to 
accede  to  both  applications.  It  is  a  grave  question, 
which  in  neither  of  these  applications  are  we  bound 
to  decide,  whether  the  affidavit  presented  for  the  pur- 
pose of  obtaining  re-registration  of  the  bill  of  sale  is 
sufficient  to  uphold  it.  But  the  functions  of  the  Master 
under  stat  29  &  30  Vict  c.  96.  are  simply  ministerial. 
A  bill  of  sale  is  only  valid  for  a  limited  time  unless 
the  registration  of  it  is  renewed,  and  that  is  to  be  done 
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on  filing  an  affidavit  in  which  certain  particulars  are 
to  be  stated.  It  is  not  for  the  Master  to  determine 
judicially  whether  the  affidavit  complies  with  the  pro- 
visions of  the  Act.  Under  the  former  Bills  of  Sale 
Act  questions  frequently  arose  whether  the  affidavit 
was  sufficient,  but  not  in  this  manner.  Abundant  other 
opportunities  exist  of  determining  its  sufficiency;  and 
there  would  be  great  inconvenience  if  we  were  to  hold 
that  the  Master  should  in  the  first  instance  say  whether 
the  affidavit  was  sufficient 

We  are  not  to  be  understood  as  deciding  that  in 
either  case  the  affidavit  is  sufficient ;  but  if  we  refused 
to  accede  to  these  affidavits,  the  title  of  the  parties  who 
acquire  an  interest  under  the  bills  of  sale  would  be 
destroyed.  Therefore  we  grant  the  applications  on  the 
terms  that  the  grantor  in  each  case  should  have  liberty 
to  dispute  the  validity  of  the  re-registration.  And  there 
is  sufficient  doubt  to  make  it  expedient  for  the  grantees 
to  obtain  new  bills  of  sale  rather  than  rely  upon  these 
affidavits. 
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Blackburn  J.  I  am  of  the  same  opinion,  and  concur 
in  recommending  the  grantees  to  consider  whether  they 
will  Bave  a  small  sum  and  risk  an  expensive  litigation. 

Mellob  and  Lush  J  J.  concurred. 

Applications  granted. 


The  Queen  against  Backhouse. 
[Reported  vol.  7,  pp.  911.  919.] 


Thursday, 
January  24th. 


VOL.  VIII. 


B.  &  S. 
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j££$y  26th  Crofts  against  Haldahe  and  another. 

BuU^^t         Undep  The  MetropoKtan  Building  Act,  1855,  18  &  19  Vict.  c.  122. 

1855  18  &  19  *•  ®*'»  a  building  owner  has  no  right  to  raise  a  party  structure  so  as  to 

Vict!  c  122.  interfere  with  the  ancient  lights  of  an  adjoining  owner. 
8.83.  ' 

Party  struc-     rpniS  was  an  action  for  obstructing  the  light  and  air 
Ancient  lights.  coming  to  certain  premises  by  erecting  a  wall  and 

building  near  the  same. 
#         Fifth  plea.      That  the  wall  and   building  in    the 
declaration  mentioned  was  a  party  structure  in  the 
Metropolis  erected  by  the  defendants  in  pursuance  of 
The  Metropolitan  Building  Act,  1855,  in  the   place 
and  stead  of  a  certain  other  party  structure  which  the 
defendants  were  permitted  by  the  Act  to  pull  down, 
rebuild  and  raise,  and  which  they  pulled  down,  rebuilt 
and  raised  accordingly  and  in  pursuance  of  the  Act; 
and  the  messuage  and  premises  of  the  plaintiff  were 
separated  from  premises  of  the  defendants  by,  and  were 
adjoining  to,  the  party  structure  so  pulled  down,  rebuilt 
and  raised,  and  the  defendants  then  were  the  building 
owners  of  the  party  structure,  and  the  plaintiff  then  was 
the  adjoining  owner  within  the  meaning  of  the  Act,  and 
before  the  defendants  began  so  to  pull  down,  rebuild 
and  raise  the  structure  all  notices  and  information  were 
given  and  all  conditions  were  performed,  and  all  things 
happened  and  existed  and  all  times  elapsed  necessary 
to  entitle  the  defendants  so  to  pull  down,  &c,  the 
party  structure  subject  to  the  provisions  of  the  Act,  the 
structure  so  rebuilt  and  raised  being  the  wall  and  build- 
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ing  in  the  declaration  mentioned,  and  to  continue  the       1867. 
same  so  erected  as  in  the  declaration  mentioned,  subject       c*ofw 
as  aforesaid,  and  to  authorise  and  entitle  the  defen-     h^^. 
dants  and  plaintiff  to  make  the  appointment  of  sur- 
veyors as  thereinafter  mentioned,  and  before  the  pul- 
ling down,  &c.,  the  party  structure,  the  defendants 
caused  the  plaintiff  to  be  fully  informed  of  the  form, 
height  and  description  in  all  respects  of  the  structure 
intended  to  be  rebuilt  and  raised  in  the  place  and  stead 
of  that  which  was  so  intended  to  be  pulled  down,  where- 
upon  and  by  reason  thereof  differences  arose  within  the 
meaning  of  the  Act  respecting  the  matters  aforesaid 
between  the  defendants  then  being  and  as  such  building 
owners  and  the  plaintiff  then  being  and  as  such  adjoin- 
ing owner,  including  a  dispute  and  difference  between 
them  as  to  the  intended  structure  preventing  and  ob- 
structing the  light  and  air  from  entering  through  the 
lights  and  windows  in  a  manner  similar  to  that  com- 
plained of  in  the  declaration,  and  the  damages  to  be 
occasioned  thereby  to  the  premises  of  the  plaintiff  ad- 
joining to  the  party  structure,  whereupon  and  before 
the  pulling  down  &c  the  party  structure  the  defen- 
dants and  the  plaintiff,  by  virtue  and  in  pursuance 
of  the  Act,  each   appointed  a  surveyor,  that  is  to 
say,  the  defendants  as  such  building  owners  appointed 
fi.  H.  as  such  surveyor,  and  the  plaintiff  as  such 
adjoining  owner  appointed  C  M.  as  such  surveyor, 
and  the  two  surveyors  selected  and  appointed  a  third 
surveyor,  that  is  to  say,  J.  Z.,  for  the  settling  of  all 
disputes  and  differences  arising  out  of  or  incidental 
to  the  pulling  down  &c  the  party  structure,  includ- 
ing the  dispute   respecting   light    and    air,  with  all 
such  powers  as  in  and  by  the  section  is  provided.    The 
o  2 
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1867.  pte*  then  **t  out  the  award,  whereby  certain  works 
CK0PTg  were  awarded  to  be  done  by  the  building  owners  with 
tnAw.  °°Bto  to  ^e  Pa^  ^y  them,  and  averred  that  the  defendants 
did  all  the  works  in  the  award  mentioned  at  their  ex- 
pense and  paid  the  costs  incurred  in  obtaining  the  award 
according  to  the  intent  and  meaning  of  the  award,  and 
the  waU  and  building  in  the  declaration  mentioned  was 
part  of  the  works  so  directed  to  be  done  by  the  defend- 
ants in  and  by  the  award,  and  was  of  the  nature,  form, 
height  and  dimensions  mentioned  in  the  award  and  was 
erected  in  all  respects  as  directed  thereby. 

The  sixth  plea,  after  reciting  the  dispute  and  appoint- 
ment of  arbitrators  as  in  the  fifth  plea,  proceeded  to  allege 
that  the  surveyors  took  upon  themselves  the  office  of  sur- 
veyors and  proceeded,  in  the  exercise  and  part  perform- 
ance of  their  duties  as  such  surveyors  pursuant  to  the 
Act  to  settle  divers  such  disputes  and  differences  between 
the  plaintiff  as  such  adjoining  owner  and  the  defendants 
as  such  building  owners  arising  out  of  and  incidental 
to  the  pulling  down,  rebuilding  and  raising  the  party 
structure,  but  the  dispute  and  difference  respecting  light 
and  air  and  damage  still  remained  unsettled  and  un- 
decided and  yet  to  be  settled  and  decided  by  the 
surveyors,  and  all  the  powers  and  authority  given  to 
and  vested  in  them  by  the  Act  for  settling  the  dispute 
and  difference  respecting  light  and  air  and  damage  and 
all  other  disputes  and  differences  arising  out  of  or  inci- 
dental to  the  pulling  down,  rebuilding  and  raising  the 
party  structure  still  remained  so  vested  in  them  unexpired, 
unrevoked  and  undetermined,  and  the  causes  of  action 
in  the  declaration  mentioned  were  such  disputes  and 
differences  arising  out  of  and  incidental  to  the  pulling 
down,  rebuilding  and  raising  the  party  structure. 
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To  both  these  pleas  the  plaintiff  demurred,  and  the  1867. 

defendants  joined  in  demurrer.  Croft* 

This  case  was  argued  January  22nd  and  25th,  and  haldam. 
judgment  given  on  the  latter  day. 

Barmen    (Philbrick  with    him),   in  support  of   the    • 
demurrers. — The  question  raised  by  the  fifth  plea  is, 
whether  The  Metropolitan  Building  Act,  1855,  18  &  19 
Vict  c.  122.,  empowers  the  surveyors,  to  whom  a  differ- 
ence between  a  building  owner  and  an  adjoining  owner 
is  referred  under  sect.  85,  conclusively  to  authorise  the 
erection  of  a  building  which  interferes  with  or  puts  an 
end  to  ancient  lights.     Sect.  83  gives  rights  to  the 
building  owner  only  in  respect  of  matters  concerning 
the  management  and  repair  of  the  party  structure,  and 
does  not  authorise  any  change  in  the  character  of  it, 
which  would  be  detrimental  to  the  adjoining  owner. 
The  "  condition  of  making  good  all  damage  occasioned 
to  the  adjoining  premises"  by  raising  any  party  structure 
pars.  (6.)  and  (7.)  refers  to  physical  injury  which  is  capa- 
ble of  being  repaired,  not  to  consequential  damage  arising 
from  the  obstruction  of  ancient  lights  which  is  the  sub- 
ject of  injunction.     Sect  85  par.  (7.)  gives  the  surveyor 
or  surveyors  power  to  settle  disputes  "in  respect  of  any 
matter  arising  under  this  Act"  in  cases  not  thereby 
specially  provided  for ;  but  the  obstructing  of  ancient 
lights  is  not  a  matter  properly  arising  under  the  Act 
Paragraph  (8.)  of  sect  85  gives  a  limited  power  of  appeal 
against  the  award  of  the  surveyor  or  surveyors,  who 
by  par.  (10.)  have  a  discretionary  power  to  award  costs 
of  the  award.  This  matter  of  complaint  would  not  come 
within  the  right  of  appeal  to  the  superior  Court  given 
by  par.  (11.).     [Lush  J,   On  the  other  hand  the  clause 
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1867.  supposes  that  the  building  owner  has  done  something 
Cboits  for  which  but  for  the  Act  he  would  be  liable  to  an 
Hau>a»  action.]  Sects.  16  and  17  regulating  the  height  of  the 
parapets  to  external  walls  and  of  party  walls  apply  to 
new  buildings,  and  their  object  is  to  attain  security  from 
fire  and  from  snow  falling  off  the  roof.  [Lush  J.  Those 
sections  are  not  permissive,  but  require  the  parapet  and 
the  party  wall  to  be  carried  up  to  a  certain  height.] 
The  rules  for  the  party  walls  of  dwelling  houses  in 
Schedule  L  do  not  give  the  right  of  interfering  with  the 
legal  enjoyment  of  the  adjoining  house. 

The  6th  plea  involves  the  same  point;  but  only 
alleges  that  an  arbitration  is  pending,  which  is  no 
answer;  Harris  v.  Reynolds  (a). 

Rochfort  Clarke  (Huddleston  with  him),  contra. — 
The  interpretation  clause,  sect.  3,  of  stat.  18  &  19  Vict 
c.  122.  defines  the  meaning  of  "external  wall"  and 
"party  wall/'  and  sect  12  enacts  that  walls  shall  be 
constructed  of  such  substances  and  of  such  thickness 
and  in  such  manner  as  are  mentioned  in  Schedule  I. 
The  "  Rules  for  the  walls  of  dwelling  houses/'  Sche- 
dule I.,  Part  1,  explained  by  the  columns  of  the  table 
annexed,  shew  that  the  party  wall  may  be  raised  to  the 
specified  height  [Lush  J.  There  is  no  power  to  raise 
an  external  wall  when  two  houses  have  separate  walls.] 
Only  where  the  wall  is  the  common  property  of  both 
owners.  [Blackburn  J.  Here  the  raising  the  wall  would 
raise  it  above  the  height  where  it  was  the  common  property 
of  both.]  By  sect.  83  par.  (6.)  the  building  owner  has  "  a 
right  to  raise  any  party  structure  permitted  by  this  Act  to 
be  raised/'  And  this  is  a  party  structure  which  by  sect  12 

(a)  7  Q.  B.  71. 
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and  Schedule  I.,  Part  1,  is  permitted  to  be  raised,        1867. 
though  by  so  doing  ancient  lights  are  obstructed,  the       cbofts 
remedy  for  which  is  by  compensation.     Sect  87  entitles     HALpA„ 
the  adjoining  owner  to  require  security  for  payment  of 
costs  and  compensation  in  respect  of  a  work  which  the 
building  owner  is  authorized  to  execute.  Sect  85  pars.  (1.) 
(2.)  requires  the  building  owner  to  give  notice  to  the 
adjoining  owner  of  "  the  nature  of  the  proposed  work." 
And  par.  (7.)  gives  jurisdiction  to  the  surveyor  or  sur- 
veyors to  settle  "  any  matter  in  dispute"  between  the 
building  and  adjoining  owner  subject  to  an  appeal  (11.). 
Titlerton  v.    Congers  (a)  and  Wells  v.   Ody  (b)  may 
seem  to  support  the  plaintiff's  view,  but  those  cases 
were  decided  on  stat.  14  O.  8.  c.  78.,  which  is  very 
different  from  the  present  Act. 

Hannen,  in  reply,  was  stopped  by  the  Court. 

Cockbubn  C.  J.  This  case  is  clear.  It  all  turns  on 
sect.  83  of  The  Metropolitan  Building  Acfe  1855, 18  & 
19  VfcL  e.  122.,  which  enumerates  the  rights  of  building 
owners  in  relation  to  party  structures.  Paragraph  (6)  of 
that  section  mentions  among  these  "a  right  to  raise  any 
party  structure  permitted  by  this  Act  to  be  raised,  or 
say  external  wall  built  against  such  party  structure,  upon 
condition  of  making  good  all  damage  occasioned  thereby 
to  the  adjoining  premises  or  to  the  internal  finishings 
*Qd  decorations  thereof,  and  of  carrying  up  to  the 
requisite  height  all  flues  and  chimney  stacks  belonging 
to  the  adjoining  owner  on  or  against  such  party  struc- 
ture or  external  wall."  Under  this  clause  Mr.  Clarke 
contends  that  the  building  owner  has  a  right  to  raise 

(•)  5  Taunt.  465.  (6)  1  M.  f  W.  452. 
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1867.  the  external  wall  as  lie  pleases,  though  in  so  doing  he 
Croft*  interferes  with  the  ancient  lights  of  the  adjoining  owner. 
Haloavi.  *^ut  no  suck  P°wer  *8  given  by  the  terms  of  that  section, 
and  we  ought  not  to  allow  such  unless  it  appears  by 
express  terms  or  irresistible  inference  that  the  Legisla- 
ture intended  to  give  it.  So  far,  however,  is  the  enact- 
ment from  doing  this  that  its  language  leads  directly  to 
the  opposite  conclusion.  When  it  speaks  of  the  building 
owner  having  a  right  to  raise  a  party  structure  "upon 
condition  of  making  good  all  damage  occasioned  thereby 
to  the  adjoining  premises,"  it  simply  means,  if  you  do 
any  structural  damage  to  the  building  you  must  restore 
it  to  the  condition  in  which  it  was  previously.  The 
Legislature  never  could  have  meant  that  you  are  not 
only  to  make  good  any  damage  to  the  structure  itself 
but  that  you  may  damage  the  adjoining  lights ;  to  hold 
this  would  be  doing  the  utmost  violence  to  the  language 
of  the  Legislature.  Wells  v.  Ody  (a)  is  a  strong 
authority  to  shew  that  unless  a  Building  Act  gives  such 
a  power  as  this  it  is  not  to  be  taken  by  implication. 

As  to  the  second  branch  of  the  argument,  that  the 
remedy  of  the  adjoining  owner  is  not  by  action,  but  by 
calling  in  surveyors  to  settle  the  dispute  between  the 
parties,  under  sect.  85  par.  (7.)  and  other  parts  of  the  Act, 
with  appeal  to  the  County  Court  by  the  party  dissatis- 
fied with  their  decision,  all  those  provisions  apply  only 
"  in  matters  arising  under  this  Act."  If  therefore  there 
was  no  power  to  raise  a  party  wall  in  the  manner  that 
has  been  done  here,  the  matter  is  not  one  authorised  by 
the  Act,  and  the  case  is  not  one  in  which  a  reference  to 
surveyors  is  applicable. 

Both  branches  of  Mr.  Clarke's  argument  consequently 
fail. 

(a)  1  M.  $  W.  452. 
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Blackburn  J.  I  am  of  the  same  opinion.  No  doubt  1867. 
where  there  are  ancient  lights  the  owner  of  adjoining  Cbofts 
property  cannot,  at  common  law,  raise  his  buildings  so  as  haldanb. 
to  obstruct  them.  Mr.  Clarke  contends  that  by  force  of  The 
Metropolitan  Building  Act,  1855,  he  may  do  this  in  the 
Metropolis  subject  to  any  dispute  between  the  parties  being 
settled  by  surveyors,  with  a  right  of  appeal  to  the  County 
Court.  No  doubt  the  Legislature  might  have  so  directed, 
but  I  think  they  would  pause  before  doing  so,  as  it  would 
be  an  interference  with  the  rights  of  property.  But  they 
have  not  done  it.  Mr.  Clarke  did  not  refer  to  any  words  in 
that  Act  shewing  that  they  intended  to  confer  on  parties 
a  power  of  interfering  with  vested  rights  beyond  what  they 
bad  at  commonlaw.  No  doubt  there  is  a  series  of  provisions 
in  the  third  part  of  this  statute  which  enable  the  owner 
of  a  house  to  do  several  things  to  a  party  structure,  but 
tbe  rights  thus  conferred  are  enumerated,  and  through- 
out the  whole  there  is  not  a  word  that  indicates  an 
intention  to  say  that  a  party  may  raise  a  party  structure 
so  as  to  interfere  with  a  neighbour's  lights  any  more 
than  to  interfere  with  a  neighbour's  land. 

Lush  J.  The  argument  of  Mr.  Clarke  is  entirely  a 
mistake  of  the  scope  and  object  of  The  Metropolitan 
Building  Act,  1855.  It  was  not  meant  to  enable  a  person 
to  do  with  the  land  of  his  neighbour  as  he  pleases,  but 
merely  to  describe  the  mode  in  which  party  structures  may 
be  dealt  with.  Sect.  83  par.  (6.)  says  the  building  owner 
may  *  raise  any  party  structure  permitted  by  this  Act 
to  be  raised."  This  clearly  has  reference  to  Schedule  I. 
^Mt  1,  which  speaks  of  the  height  to  which  the  wall 
^fty  be  raised  as  well  as  to  the  thickness  of  the  wall. 
*he  paragraph  says  he  may  do  all  that  is  specified  in 
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the  Schedule,  paying  for  all  damage  done  to  his  neigh- 
bour thereby,  provided  he  does  not  interfere  with  him 
farther.  fVelh  v.  Ody  (a)  determines  this  question,  for 
the  Act  on  which  it  was  decided  is  in  pari  materift  with 
the  present.  But  independently  of  authority  I  have 
not  the  slightest  doubt  on  the  matter. 

Judgment  for  the  plaintiff. 

(a)  IM.fW.  462. 
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Public  Health 
Act,  1848, 
11  #12 
Vict.  c.  63. 
m.  36. 149. 


The  Babnsley  Local  Board  of  Health,  appel- 
lants, Hannah  Sedgwick,  respondent. 

The  Public  Health  Act,  1848,  11  &  12  Vict.  c.  63.  s.  149.,  enacts, 
that  "  whenever  the  consent,  sanction,  approval,  or  authority,  of  the  Local 
Board  of  Health0  is  required  by  the  provisions  of  that  Act,  "  the  same 
shall  (in  the  case  of  a  noncorporate  district)  be  in  writing  under  their 
seal  and  the  hands  of  five  or  more  of  them,  (or  in  case  of  a  corporate 
district)  under  their  common  seaL"  Held,  that  this  enactment  must  be 
understood  to  mean  where  the  "  consent,  sanction,  approval,  or  authority 
of  the  Local  Board  of  Health"  is  given  by  the  Board  to  some  act  done 
by  others,  and  does  not  apply  where  the  Board  directs  certain  things 
to  be  done  either  of  their  own  accord,  or  in  pursuance  of  a  recommend- 
ation for  that  purpose  by  a  committee  appointed  by  them  under  sect  36. 

f  ASE  stated  by  justices  of  the  peace  under  stat. 
20  &  21  Vict  c.  48. 

In  June,  1853,  The  Public  Health  Act,  1848,  11  &  12 
Vict.  c.  63.,  was  applied  to  the  district  of  Barnsky, 
which  is  a  non-corporate  district  within  the  meaning  of 
that  Act ;  and  The  Local  Government  Act,  1858, 21  &  22 
Vict  c.  98.,  is  also  in  force  within  it. 

Under  sect.  34  of  the  former  Act,  which  empowers 
Local  Boards  of  Health  of  noncorporate  districts  to 
make  bye  laws  with  respect  to  the  summoning,  notice, 
place,  management  and  adjournment  of  their  meetings 
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for  the  transaction  of  business  under  that  Act,  and 
generally  with  respect  to  the  transaction  and  manage- 
ment of  business  by  such  Boards  under  the  same,  the 
following  bye  laws  were  made  for  the  purposes  afore- 
said by  the  Barnsley  Local  Board  of  Health,  and  duly 
signed,  sealed  and  confirmed  by  the  Secretary  of  State 
for  the  Home  Department. 

"  Routine  of  business.  No.  7.  The  business  at  the 
ordinary  or  adjourned  meeting  of  the  Local  Board  shall 
safer  as  may  be  convenient  be  proceeded  with  in  the 
following  order,  viz.  (inter  alia),  No.  1.  The  minutes  of 
the  last  ordinary  or  adjourned  meeting  and  of  any  extra- 
ordinary meeting  that  may  have  been  held  shall  be  read  : 
and  in  order  that  such  minutes  may  be  recognised  as  a 
record  of  the  acts  of  the  Local  Board  at  their  last  meet- 
ing they  shall  be  signed  by  the  chairman  presiding  at 
such  last  meeting,  or  in  his  absence  by  some  member 
who  was  present  at  such  last  meeting,  or  in  case  no 
member  who  was  present  shall  be  in  attendance,  then 
by  the  clerk,  and  an  entry  of  such  minutes  having  been 
bo  read  and  signed  shall  be  made  in  the  minutes  of  the 
day." 

"  Committees.  No.  15.  Every  report  of  any  com- 
mittee appointed  by  the  Board  shall  be  brought  up  in 
writing  and  approved,  altered  or  rejected  wholly  or  in 
part,  or  the  consideration  thereof  adjourned  wholly  or 
in  part  as  the  occasion  may  require." 

The  Local  Board  of  Health  of  Barnsley  at  the  general 
annual  meeting  of  the  Board  held  on  the  6th  May,  1862, 
passed  the  following  resolution,  viz.,  "  Resolved.  That 

Messrs.  « be  and  they  are  hereby  appointed  the 

Streets  and  Markets  and  Sanitary  Committee  of  this 
Board  for  the  ensuing  year*" 


1807. 

Barn  a  let 

Local  Board 

of  Health 

T. 

SSDOWICK. 
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1867.  At  an  ordinary  monthly  meeting  of  the  Board  held 

Barhslet     h*  *e  Court  House  on  Tuesday,  the  9th  December, 

Local  Board      lOfiO    U  Wft» 
of  Health        AttO^ltwas 

0     v*  "  Ordered  that  the  minutes  passed  at  a  meeting  of 

the  Streets  and  Markets  Committee,  held  on  the  5th 
December  instant,  be  and  the  same  are  hereby  approved 
by  the  Board.    The  minutes  are  as  follows  (inter  alia). 
"  School  Street,*]  Resolved  that  notices  be  given  to  level 
Pall  Mall       >and  channel,  curb  and  ballast  these 

Silver  Street  J  streets. 

(Signed)  "  Henry  Richardson, 

"  A  member  present  at  the  meeting." 

The  following  notice  was  given  on  9th  February, 
1863,  under  sect.  69,  to  the  respondent,  the  owner  of 
property  in  the  above  streets  called  Silver  Street  and 
Pall  Mall 

"  Local  Board  of  Health  for  the  district  of  the  town- 
ship of  Bamsley,  in  the  county  of  York. 

"  To  Mrs.  Hannah  Sedgwick,  of  Bamsley,  the  owner 
of  certain  premises  fronting,  joining  or  abutting  upon 
certain  streets  called  Silver  Street  and  Pall  Mall,  within 
the  said  district. 

"  Whereas  the  said  streets  are  not  levelled,  metalled 
and  channelled  to  the  satisfaction  of  the  above  named 
Local  Board  of  Health.  And  whereas  your  said 
premises  front,  adjoin  or  abut  on  certain  parts  of  the 
said  streets  which  require  to  be  levelled,  metalled  and 
channelled.  Now,  therefore,  the  said  Local  Board  of 
Health  hereby  give  you  notice  (in  pursuance  of  the  sta- 
tute in  that  case  made  and  provided)  to  level,  metal  and 
channel  the  same  within  the  space  of  twenty-one  days 
from  the  service  hereof  in  manner  following  (that  is  to 
say),  A  foundation  for  the  carriage  ways  and  foot  ways 
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in  the  said  streets,  to  be  formed  in  the  following  man- 
ner, of  rabble  stone  (broken  to  an  uniform  size)  ten 
inches  thick,  and  a  coating  of  ashes  two  inches  thick, 
and  the  said  footways  to  be  asphalted.  The  channel 
stones  to  be  twelve  inches  wide  and  at  least  six  inches 
deep.  The  curb  or  side  stones  to  be  five  inches  wide 
and  twelve  inches  deep.  The  whole  of  the  above  men- 
tioned works  to  be  executed  by  you  in  accordance  with 
the  plans  and  sections  hereinbefore  referred  to,  and  now 
lying  for  inspection  by  you  at  the  office  of  the  Local 
Board,  situate  in  Church  Street,  in  Barmley  aforesaid, 
and  the  dimensions,  widths  and  levels  shewn  thereon, 
and  to  be  done  in  a  good  workmanlike  and  substantial 
manner  to  the  satisfaction  of  the  Local  Board  of  Health 
or  their  surveyor. 

"  Dated  this  6th  day  of  February,  1863. 
"  Wm.  H.  Peacock, 
"  Clerk  to  the  said  Local  Board  of  Health." 

The  Local  Board  of  Health,  at  the  general  annual 
meeting  of  the  Board  held  on  the  5th  May,  1868, 
passed  the  following  resolution,  namely, "  Resolved,  that 

Messrs. r—  be  and  they  are  hereby  appointed  the 

Streets  and  Markets  and  Sanitary  Committee  of  the 
Board  for  the  ensuing  year."  On  the  19th  January, 
1864,  at  a  meeting  of  the  Local  Board,  it  was  "  Ordered, 
that  the  minutes  passed  at  a  meeting  of  the  Streets 
and  Markets  Committee,  held  on  the  15th  January, 
1864,  be  and  the  same  are  hereby  approved  by  the 
Board." 

The  minutes  are  as  follow,  inter  alia : — 
"Stiver  Street  A  No  tenders  having  been  sent  in  in 

Pall  Mall      \  reply  to  the  advertisement  for  levelling, 

School  Street,  j  metalling  and  channelling  these  streets, 
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1867.       resolved  that  the  Board  be  recommended  to  do  the  work 
"babmlmy     by  their  surveyor. 

^taSh*  (Signed)  "  Thog.  Cope,  Chairman." 

▼•  At  the  ordinary  monthly  meeting  of  the  Board  on 

Tuesday,  the  29th  March,  1864,  it  was  "ordered,  that 

the  minutes  passed  at  a  meeting  of  the  Streets  and 

Markets  Committee  held  on  the  28th  March,  1864,  be, 

and  the  same  are  hereby  approved  by  the  Board.     The 

minutes  are  as  follow  (inter  alia). 

"  School  Street  A  Resolved  that  notices  be  given  to  the 

Pall  Mali.      \  owners  of  property  in  School  Street, 

SUver  Street  J  Pall  Mall,  and  Silver  Street,  to  flag 

the  same  streets. 

(Signed)  "  Thos.  Cope  Chairman." 

On  the  16th  May,  1864,  the  following  notice  to  flag 
was  served  on  Mrs.  Hannah  Sedgwick. 

"  Local  Board  of  Health  for  the  district  of  the  town- 
ship of  Barnsley,  in  the  county  of  York. 

"  To  Mrs.  Hannah  Sedgwick,  of  Barnsley,  the  owner 
of  certain  premises  fronting,  adjoining,  or  abutting  upon 
certain  streets  called  Pall  Mall  and  Silver  Street,  within 
the  said  district 

"Whereas  the  said  streets  are  not  flagged  to  the 
satisfaction  of  the  above  named  Local  Board  of  Health. 
And  whereas  your  said  premises  front,  adjoin,  or  abut 
on  certain  parts  of  the  said  streets  which  require  to 
be  flagged.  Now,  therefore,  the  said  Local  Board  of 
Health  hereby  give  you  notice  (in  pursuance  of  the 
statute  in  that  case  made  and  provided)  to  flag  the  same 
within  the  space  of  twenty-one  days  from  the  service 
hereof  in  manner  following  (that  is  to  say),  The 
footway  to  be  paved  with  flags  three  inches  thick. 
The  whole  of  the  above  mentioned  work  to  be  done 
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in  a  good  workmanlike  and  substantial  manner  to  the 
satisfaction  of  the  said  Local  Board  of  Health  or  their 
surveyor.  "  Dated  this  28th  April,  1864. 

"  Wm.  H.  Peacock, 
"  Clerk  to  the  said  Local  Board  of  Health." 

The  surveyor  of  the  Local  Board,  after  the  expiration 
of  the  time  mentioned  in  the  notices  in  that  behalf, 
executed  the  works  mentioned  therein,  and  the  expenses 
attending  the  execution  of  the  works  were  by  him 
apportioned  in  respect  thereof. 

On  the  23rd  of  February,  1865,  the  following  notice 
was  served  on  the  respondent. 

"To  Mrs.  Hannah  Sedgwick,  of  Bamsley,  the  owner 
of  certain  premises  in  Silver  Street  and  Pall  MaU9 
within  the  district  of  the  township  of  Bamsley. 

"  Whereas  the  Local  Board  of  Health  for  the  said 
district  in  carrying  into  execution  the  Local  Govern- 
ment Act,  1858,  and  the  other  Acts  incorporated  there- 
with, did,  by  notices  to  you  and  others  of  the  owners 
and  occupiers  of  premises  fronting,  adjoining,  or  abut- 
ting upon  the  said  street,  dated  respectively  the  6th 
day  of  February,  1863,  and  the  28th  day  of  April,  1864, 
require  you  and  the  said  owners  and  occupiers  within 
the  time  therein  mentioned  to  level,  metal,  flag  and 
channel  the  said  streets.  And  whereas  the  said 
notices  were  not  complied  with,  and  the  said  Local 
Board  did  thereupon,  after  the  time  specified  in  the 
said  notices  and  pursuant  to  the  statutes  in  that  behalf, 
commence  the  execution  of  and  have  since  completed 
the  works  mentioned  or  referred  to  in  the  said  notices. 
And  whereas  the  expenses  incurred  by  the  said 
Local  Board,  acting  as  aforesaid,  have  been  apportioned 
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by  the  surveyor  of  the  said  Local  Board  according  to 
the  provisions  of  the  statutes  in  that  behalf  made. 
Now,  therefore,  you  are  hereby  required  to  take  notice 
that  the  proportion  of  the  said  expenses  so  settled 
and  apportioned  by  the  said  surveyor  payable  by  you 
is  %7l  \7s.  9d.,  as  appears  by  the  account  hereunto 
annexed,  and  you  are  hereby  required  to  pay  the  same 
forthwith  to  the  collector  appointed  by  the  said  Local 
Board.  And  you  are  also  required  to  take  notice  that 
the  said  Local  Board  may  at  any  time  take  summary 
proceedings  against  you  for  the  recovery  of  the  said 
sum  of  271.  17s.  9d.  as  authorised  by  the  said  Acts  or 
some  or  one  of  then},  and  that  such  expenses  will  be  a 
charge  upon  the  premises  in  respect  of  which  they 
were  incurred,  and  will  bear  interest  at  the  rate 
of  5/.  per  cent,  per  annum  until  payment  thereof. 
And  you  are  further  required  to  take  notice  that 
the  apportionment  of  the  said  expenses  so  made  and 
settled  by  the  said  surveyor  will  be  binding  and  conclu- 
sive upon  you  and  without  appeal,  unless,  within  the 
expiration  of  three  months  from  the  time  of  the  service 
of  this  notice  upon  you,  you  do  by  written  notice  dispute 
the  same  in  the  manner  provided  for  by  the  said  Acts. 

"Given  under  my  hand  the  16th  day  of  February f  1865. 
"  Wm.  H.  Peacock, 
«  Clerk  of  the  said  Local  Board  of  Health." 

At  the  ordinary  monthly  meeting  of  the  Board  on 
Tuesday,  the  15th  August,  1865,  it  was  resolved, 
"  That  legal  proceedings  be  commenced  against  parties 
in  arrear  with  private  improvement  expenses  in  cases 
where  six  months  have  nearly  expired  since  notices  of 
apportionment  were  served,  the  surveyor  having  re- 
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ported  that  the  charges  with  respect  to  School  Street 
are  reasonable. 

(Signed)        «  Thomas  Cope,  Chairman." 

Npne  of  the  above  resolutions,  orders,  notices,  or 
other  proceedings  alleged  to  have  been  taken  as  above, 
by  or  under  the  authority  of  the  Local  Board  were  in 
writing  under  their  seal  and  the  hands  of  five  or  more 
of  them,  according  to  sect.  149  of  The  Public  Health 
Act,  1848. 

An  information  was  laid  on  the  16th  August,  1865, 
sgainst  the  respondent,  in  consequence  of  her  not  having 
pud  27/.  17s.  9c£,  being  her  proportion  of  the  expenses 
incurred  by  the  Local  Board  of  Health  in  levelling,  < 
metalling,  flagging  and  channeling  Silver  Street,  and 
Pall  MaU,  the  same  having  been  duly  demanded  of  her. 

On  the  hearing  of  this  information  on  27th  September, 
1865,  it  was  objected  on  behalf  of  the  respondent  that 
the  resolutions  and  orders  alleged  to  have  been  made 
by  the  Board  for  the  execution  of  the  works  or  some  of 
them,  and  whereby  she  could  legally  be  required  to 
perform  the  same,  and  in  default  thereof  to  pay  for  the 
execution  thereof  by  the  Board  when  afterwards  per- 
formed and  executed,  as  alleged,  by  them,  should  be 
under  the  seal  of  the  Board  and  the  hands  of  five  or 
otore  of  its  members,  and  that  the  above  resolutions 
*nd  ordere  or  some  of  them  were  illegal  and  not  binding 
on  her  for  not  having  been  so  sealed  and  signed.  On 
behalf  of  the  Local  Board  it  was  contended  that 
under  the  circumstances  and  facts  above  stated  the 
flotations  and  orders  were  legal  and  of  force,  under 
the  provisions  of  The  Public  Health  Act,  1848.  The 
magistrates  dismissed  the  information  and  refused  to 
enfotce  payment,  on  the  ground  that  the  alleged  resolu- 
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tions  and  orders  for  the  execution  of  the  works  should 
have  been  sealed  and  signed  as  contended.  If  this 
determination  and  decision  were  erroneous  in  point  of 
law  was  the  question  for  the  opinion  of  the  Court  of 
Queen's  Bench. 


Manitty  ( WUU  with  him),  for  the  appellants.— The 
Public  Health  Act,  1848,  11  &  12  VicL  c.  63.  #.  69., 
enacts  "  that  in  case  any  present  or  future  street,  or  any 
part  thereof,  (not  being  a  highway,)  be  not  sewered, 
levelled,  paved,  flagged,  and  channelled  to  the  satisfac- 
tion of  the  Local  Board  of  Health,  such  Board  may, 
by  notice  in  writing  to  the  respective  owners  or  occu- 
piers of  the  premises  fronting,  adjoining,  or  abutting 
upon  such  parts  thereof  as  may  require  to  be  sewered, 
levelled,  paved,  flagged,  or  channelled,  require  them  to 
sewer,  level,  pave,  flag,  or  channel  the  same  within  a 
time  to  be  specified  in  such  notice ;  and  if  such  notice 
be  not  complied  with,  the  said  Local  Board  may,  if  they 
shall  think  fit,  execute  the  works  mentioned  or  referred 
to  therein;  and  the  expenses  incurred  by  them  in  so 
doing  shall  be  paid  by  the  owners  in  default,  according 
to  the  frontage  of  their  respective  premises,  and  in  such 
proportion  as  shall  be  settled  by  the  surveyor,  or  in  case 
of  dispute  as  shall  be  settled  by  arbitration  (having 
regard  to  all  the  circumstances  of  the  case)  in  the 
manner  provided  by  this  Act;  and  such  expenses  may 
be  recovered  from  the  last  mentioned  owners  in  a  sum- 
mary manner,  or  the  same  may  be  declared  by  order  of 
the  said  Local  Board  to  be  private  improvement  expenses, 
and  be  recoverable  as  such  in  the  manner  hereinafter 
provided."  By  sect.  149,  "  Whenever  the  consent, 
sanction,  approval,  or  authority  of  the  Local  Boal-d  of 
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Health  is  so  required,"  t.  e.  by  the  provisions  of  this  Act 
"the  same  shall  (in  the  case  of  a  noncorporate  district) 
be  in  writing  under  their  seal  and  the  hands  of  five  or 
more  of  them,  or  (in  case  of  a  corporate  district)  under 
their  common  seal/' 

By  The  Local  Government  Act,  1858,  21  &  22  Vict. 
c-  98.  i.  61., "  Any  summons,  demand,  or  notice,  or  other 
such  document  under  The  Public  Health  Act,  1848,  or 
any  supplemental  Act  or  this  Act,  may  be  in  writing 
or  print,  or  partly  in  writing  and  partly  in  print,  and 
if  the  same  require  authentication  by  the  Local  Board, 
the  signature  thereof  by  the  clerk  to  the  Local  Board 
dull  be  sufficient  authentication/1 

In  Reg.  v.  The  Worksop  Local  Board  of  Health  (a) 
it  was  held  that  the  absence  in  the  rate  book  of  the 
seal  of  the  Local  Board  of  Health,  and  the  signature 
of  five  of  its  members  as  required  by  sect  149,  of 
stat.  11  &  12  Vict.  c.  63.,  was  a  fatal  objection  to 
the  validity  of  a  district  rate  under  that  Act.  That 
section  however  applies  only  where  the  Local  Board 
does  some  act  directly,  and  is  inapplicable  to  a  case 
like  the  present,  where  they  direct  their  surveyor  to 
look  at  work  and  report  on  it,  or  direct  their  clerk 
to  summon  a  meeting.  The  Board  here  are  proceed- 
H  by  resolution  under  sect.  86,  which  enacts  "  that 
the  Local  Board  of  Health  may  from  time  to  time 
appoint  out  of  their  own  number  so  many  persons 
u  they  may  think  fit,  for  any  purposes  which  in  the 
opinion  of  the  said  Local  Board  would  be  better  regu- 
lated and  managed  by  means  of  a  committee :  Provided 
*^Way*,  that  the  acts  of  every  such  committee  shall 
(a)  6  B.  #  & 951. 
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1867.       be  submitted  to  the  said  Local  Board  for  their  ap- 
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g     y-  Montagu  Chambers  (Quain  with  him),  for  the  respond- 

ent— If  any  one  of  the  documents  set  out  in  this  case 
required  the  seal  of  the  Board  and  signature  of  five  of  its 
members,  the  objection  is  fatal.  Sect.  34  of  stat.  11  &  12 
Vict  c.  63.  enacts  "That  the  Local  Board  of  Health 
of  every  noncorporate  district  shall  hold  an  annual 
meeting  and  other  meetings  for  the  transaction  of  busi- 
ness under  this  Act  once  at  least  in  each  month,  and 
at  such  other  times  as  may  be  necessary  for  properly 
executing  its  powers  and  duties  under  this  Act,  and 
shall  from  time  to  time  make  bye  laws  with  respect  to 
the  summoning,  notice,  place,  management,  and  adjourn- 
ment of  such  meetings,  and  generally  with  respect  tp 
the  transaction  and  management  of  business  by  such 
Board  under  this  Act :  Provided  always,  that  no  business 
shall  be  transacted  at  any  such  meeting  unless  at  least 
one  third  of  the  full  number  of  members  be  present 
thereat,  except  in  either  of  the  districts  to  be  called  the 
Oxford  or  Cambridge  districts,  in  which  cases  business 
may  be  transacted  if  at  least  seven  members  be  present; 
and  all  questions  shall  be  decided  by  a  majority  of  votes; 
and  the  names  of  the  members  present,  as  well  as  of 
those  voting  upon  each  question,  shall  be  recorded ;  and 
the  said  Local  Board  shall  at  their  first  meeting  under 
this  Act,  and  afterwards  from  time  to  time  at  their 
annual  meeting,  appoint  one  of  their  number  to  be 
chairman  for  one  year  at  all  meetings  at  which  he  is 
present;  and  in  case  the  chairman  so  appointed  be 
absent  from  any  meeting  at   the  time  appointed  for 
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the  same  the  members  present  shall  appoint 
one  of  their  number  to  act  as  chairman  thereat ;  and 
in  case  the  chairman  appointed  as  first  aforesaid  die, 
resign,  or  become  incapable  of  acting,  another  member 
shall  be  appointed  to  be  chairman  for  the  period  during 
which  the  person  so  dying,  resigning,  or  becoming  inca- 
pable would  have  been  entitled  to  continue  in  office, 
and  no  longer ;  and  the  chairman  at  any  meeting  shall 
have  a  second  or  casting  vote  in  case  of  an  equality  of 
votes;  but  nothing  herein  contained  with  respect  to 
the  appointment  of  chairman  shall  apply  to  any  district 
to  be  called  the  Oxford  or  Cambridge  District,  and  in 
such  districts  the  Oxford  or  Cambridge  Commissioners 
respectively  shall  appoint  a  chairman  as  heretofore." 
And  by  sect.  115  "all  bye  laws  made  by  the  Local 
Board  of  Health  under  and  for  the  purposes  of  this  Act 
shall  be  in  writing  under  their  seal  and  the  signature 
of  any  five  or  more  of  their  number,  or  (in  the  case  of 
*  corporate  district)  under  the  common  seal;  &c." 
[Bkckburn  J.    The  appointment  of  this  committee  is 
°ot  a  bye  law  in  any  sense.] 
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Afonisty,  in  reply. 


Cockburn  C.  J.    This  case  must  be  remitted  to  the 

JUftJQea,    jf  the  statute  had  required  that  there  should 

a    resolution  on  the  part  of  the  Board  directing 

re°t^  to  be  paved,  &c.,  and  the  Board  delegated  that 

rtlc>^i  of  its  authority  to  a  committee,  which  according 

.  ^*^t.  36  could  only  do  the  acts  subject  to  approval 
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^  Board,  and  then  the  committee  had  taken  upon 
to  say  that  the  street  should  be  paved,  and  all 
-Sioard  did  was  to  affirm  that,  the  argument  of  Mr. 


214 


HILARY  TERM. 


1867. 

Barhslkt 

Local  Board 

of  Health 

r. 
Sedowjok. 


Chambers  would  be  right.  But  the  giving  of  the  notices 
here  is  obviously  the  act  of  the  Board  itself,  for  they 
are  given  by  the  clerk  in  its  name.  It  is  plain  from  the 
terms  of  the  resolutions  of  the  committee  that  they  did 
not  thereby  assume  the  powers  given  by  the  statute  to 
the  Board,  or  take  upon  themselves  to  act ;  they  only 
recommended  the  Board  to  take  the  work  in  hand. 
This  the  Board  simply  recognised,  and  by  that  recogni- 
tion the  resolution  of  the  committee  became  the  sub 
stantial  and  proper  act  of  the  Board  itself.  Then  the 
only  question  is 'whether,  by  force  of  sect  149,  the 
approval  of  the  Board  should  be  in  writing  under  their 
seal  and  the  hands  of  five  or  more  of  its  members.  I 
think  not,  for  it  is  not  an  act  done  by  some  one  else.  It 
is  the  act  of  the  Board  itself,  and  there  is  no  provision 
in  this  section  or  any  other  requiring  that  such  should 
be  authenticated  in  that  way. 


Blackburn  J.  I  am  entirely  of  the  same  opinion. 
•Sect.  69,  under  which  all  these  proceedings  arise,  pro- 
vides that  if  any  street  is  not  sewered,  &c.,  to  the  satis* 
faction  of  the  Local  Board,  they  may  by  notice  in 
writing  require  the  occupiers  to  do  it,  and  then  the 
section  says  that  if  that  notice  is  not  complied  with 
the  Local  Board  may  do  it  themselves,  and  that  their 
expenses  shall  be  recoverable  in  a  summary  way.  By 
sect.  36  the  Local  Board  may  appoint  committees 
out  of  their  own  number  to  act  for  them,  i€  Provided 
always  that  the  acts  of  every  such  committee  shall 
be  submitted  to  the  said  local  Board  for  their  ap- 
proval/' Whether  the  committee  here  appointed 
were  empowered  to  do  in  their  own  names  the  works 
which  the  Board  is  empowered  to  do  by  sect.  69  I  need 
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not  say,  but,  if  they  did,  I  incline  to  think  their  act 
would  require  confirmation  in  the  manner  pointed  out 
by  sect  149.  That,  however,  is  not  the  case  here.  The 
resolution  of  the  Board  is  simply  that  certain  persons 
shall  be  appointed  a  committee  for  certain  purposes,  not 
that  they  are  to  act  in  their  own  names.  They  report  to 
the  Board  that  certain  things  ought  to  be  done  by  the 
occupiers,  and  the  Board  by  resolution  approving  the 
minutes  of  the  committee,  direct  that  notice  shall  be 
issued  accordingly.  Sect  149  does  not  apply,  and  was 
not  intended  to  apply,  to  such  a  case.  It  merely  says 
that  "whenever  the  consent,  sanction,  approval,  or 
authority  of  the  Local  Board  of  Health"  is  required 
"the  same  shall  be  in  writing  under  their  seal  and  the 
hands  of  five  or  more  of  them."  These  words  do  not 
mean  that  every  act  done  by  the  Local  Board  themselves 
need  be  thus  authenticated. 
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Lush  J.  I  am  of  the  same  opinion.  The  question  is, 
whether  the  acts  done  here  were  the  acts  of  the  Local 
Board,  or  of  the  committee  appointed  by  them.  If  the 
latter  they  require,  under  sects.  36  and  149,  a  subsequent 
approval  of  the  Board,  but  there  is  no  part  of  the  Act 
which  requires  the  resolutions  of  the  Board  to  be  authen-. 
ticated  in  any  particular  way.  Looking  at  these  acts, 
we  find  they  were  all  along  the  acts  of  the  Board,  and  are 
not  the  less  so  because  they  were  recommended  by  the 
committee. 

Case  remitted. 
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January  18th. 

Poor  rale* 
Saleable 
underwood. 
43  Miz.  o.  2. 


Lord    Fitzhaedinge    against    Pbitchett   and 
others. 

The  test  of  saleable  underwood  within  stat.  43  Eliz.  e.  2.  is  not  whether 
the  tree  is  timber,  either  by  the  general  law  or  the  custom  of  the  country, 
but  whether  it  is  managed  in  such  a  way  as  to  produce  a  renewable 
profit,  though  it  may  not  be  available  for  many  years. 

T>  EPLEVIN  to  try  the  right  of  the  defendants  as 
churchwardens  and  overseers  of  the  poor  to  distrain 
for  poor  rates  to  which  the  plaintiff  had  been  assessed  as 
occupier  of  saleable  underwoods  in  the  parish  of  Wotton 
under  Edge,  in  the  county  of  Gloucester.  The  defendants 
made  a  general  avowry  under  stat.  43  EUz.  c.  2.  s.  19. 

The  plaintiff  took  issue  on  the  avowry,  and  pleaded 
that  he  was  wrongfully  rated  as  the  occupier  of  saleable 
underwoods,  and  that  they  were  not  saleable  underwoods 
or  liable  under  the  statute  to  be  rated.     Issue. 

On  the  trial,  before  Keating  J.,  at  the  Gloucestershire 
Spring  Assizes  for  1865,  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court  on  the 
following  case. 

The  plaintiff  is  the  owner  and  occupier  of  certain 
woods,  partly  in  the  parish  of  Wotton  under  Edge,  in 
the  county  of  Gloucester,  and  partly  in  the  adjoining 
parish  of  North  Nibley,  in  the  same  county.  The  defend- 
ants are  the  churchwardens  and  overseers  of  the  parish  of 
Wotton  under  Edge.  The  woods  cover  some  hundreds  of 
acres,  and  in  the  parish  of  Wotton  under  Edge  consist  of 
about  172  acres.  They  are  composed  almost  entirely  of 
beech,  having  a  very  little  ash  and  hazel  intermixed,  and 
consist  principally  of  stools,  but  have  a  large  number  of 
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maiden  trees  in  them.  A  maiden  tree  is  a  tree  springing  1807. 
from  seed  and  which  has  never  been  cat  down  in  the  j~J 
manner  hereinafter  mentioned.  A  stool  is  formed  in  HJ^0B 
the  following  way :  a  maiden  tree  is  cat  down  near  to 
die  roots,  a  number  of  shoots  spring  out  from  the 
stump,  these  shoots  (after  a  period  and  in  a  manner 
hereinafter  more  specially  mentioned)  are  cat  off, 
and  fresh  shoots  again  spring  out,  and  this  process  is 
continued  as  long  as  the  vitality  of  the  stool  continues. 
By  the  continuation  of  this  process  the  stool  gradually 
increases  in  me,  presenting  when  cat  the  appearance  of 
the  head  of  a  pollard  tree  standing  above  the  ground, 
and  in  the  case  of  the  very  ancient  ones,  the  appearance 
of  several  such  heads  fixed  to  and  forming  part  of  a 
spreading  mass  of  wood,  partly  above  and  partly  below 
the  ground,  and  supported  from  roots  throughout. 

The  treatment  of  the  woods  is  as  follows :  they  are 
cat  in  patches  of  several  acres  in  extent  in  such  a  man- 
ner that  each  patch  is  cat  on  an  average  once  in  thirty 
7ears.  There  is  a  cutting  every  year  of  some  portion  of 
these  woods,  but  as  they  extend  into  the  adjoining 
parish  of  North  Nibley  such  annual  cutting  is  some- 
times in  North  Nibley  and  sometimes  in  JVotton  under 
Edge.  In  cutting,  some  of  the  maiden  trees  are  cut 
down  near  the  ground,  some  left  standing.  Some  of  the 
stools  are  cleared  entirely  of  all  stems  or  shoots,  and 
some  have  stems  or  shoots  left  on  them,  called  "  leaders/1 
the  object  of  the  cutters  being  to  have  the  uncut 
maiden  trees  and  leaders  scattered  with  tolerable  regu- 
larity over  the  ground  and  so  as  to  favour  their  full 
growth.  The  maiden  trees  and  leaders  thus  left  are 
about  ten  years  old  and  vary  from  seven  to  twenty  or 
twenty -five  feet  high,  the  latter  being  in  general  the 
esse.    The  number  of  leaders  left  on  a  stool  varies; 
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1867.        sometimes  (as  already  stated)  the  stools  are  cleared,  and 
Lord         there  are  none  left,  but  generally  one,  two  or   three 
leaders  are  left,  in  some  few  cases  even  six  or  seven. 
PmiTOHiTT.     During  the  period  of  thirty  years  which  elapses  before 
the  next  cutting  these  uncut  maiden  trees  and  leaders 
do  not  increase  so  much  in  height  as  in  bulk,  and  inas- 
much as  the  woods  are  on  a  hill,  and  the  soil  and  situa- 
tion at  the  bottom  are  more  favourable  to  them  than  at 
the  top,  they  increase  more  rapidly  the  lower  they  are 
on  the  slope ;  at  the  end  of  that  period  they  are  generally 
about  twenty-five  to  thirty  feet  high :  even  at  the  top  of 
the  woods  some  attain  and  some  nearly  attain  what  is 
called  timber  size  in  the  timber  trade,  t.  *.,  six  inches 
quarter  girth  half  way  up,  which  roughly  approximates 
to  thirty-two  inches  round   at   the   bottom,   and   the 
average  girth  is  about  twenty  inches  in  girth  round  the 
bottom,  or  not  quite  four  inches  quarter  girth  half  way 
up,  and  at  the  bottom  of  the  woods  the  growth  is  finer. 
During  the  same  period  the  stools  also  produce  a  large 
number  of  other  fresh  shoots,  which,  when  the  time  for 
cutting  comes  round,  are  of  various  sizes,  but  not  fit  for 
the  purpose  of  what  is  called  "  pit  wood,"  or  "  coal  pit 
timber,"  which  ought  to  be  at  least  two  and  a  half  or 
three  inches  quarter  girth.    When  the  woods  are  cut  as 
described    those  stems  which  are    large    enough  for 
"pit  wood,"  or  "coal  pit  timber/'  are  trimmed  of 
their  branches,  and   their  tops  cut  off  at  the  proper 
height,  so   as   to   form  stems  or  trunks,  to   be   sold 
for  use  in  the  coal  mines ;  as  much  of  these  branches 
and  tops,  and  as  much  of  the  inferior  stems  as  are  large 
enough,  are  cut  into  cord  wood,  and  the  remainder  of 
the   material  is  sold  as  brush  wood  or   faggots.     The 
object  of  this  peculiar  treatment  of  this  kind  of  woods 
is  to  obtain  "  pit  wood,1'  or  "  coal  pit  timber/'  and  the 
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obtaining  of  the  cord  wood  and  faggots  is  subsidiary  to  #     1867. 
and  only  an  inevitable  and   natural  adjunct  to  this        Lord 
treatment.    The  woods  are  bought  standing  from  the     bardinqb 
plaintiff  at  from  8/.  to  lOi  per  acre.     The  "pit  wood,"    pBItcQ11T# 
or  "coal  pit  timber,"  is  cut  for  the  buyer  by  the  wood 
cutters  by  the  ton,  and  then  sold  by  him  by  the  ton  or 
foot,  and  the  brush  wood  and  faggots  are  sold  by  the 
buyer  by  the  acre. 

It  was  admitted  that  by  the  custom  of  the  county  of 
Gloucester  beech  is  timber  in  the  same  way  as  oak  and 
ash  are  timber  at  common  law ;  but  it  was  contended 
on  the  part  of  the  defendants  that  shoots,  sticks,  stems 
or  germs,  growing  from  old  stools,  although  of  the 
growth  aforesaid,  and  treated  in  the  manner  in  which 
the  produce  of  the  stools  in  the  woods  in  question  has 
been  treated,  are  not  timber,  and  are  liable  to  be  rated 
to  the  relief  of  the  poor  as  saleable  underwoods. 

In  the  county  of  Gloucester  there  are : — First,  Woods, 
consisting  of  large  trees  growing  from  their  own  roots, 
with  underwood  beneath  them,  in  which  the  trees  are 
cut  down  once  for  all,  and  are  clearly  timber  trees; 
beech  woods  of  this  description  exist  in  the  district 
round  the  woods  now  in  question.  Second.  Beech 
woods,  such  as  those  in  question,  and  treated  as  they 
are.  Third.  Woods,  consisting  of  oak  and  ash,  coppice  or 
underwood,  growing  partly  from  stools,  partly  as 
maiden  trees ;  some  of  these  woods  are  cut  at  intervals 
of  thirteen  or  fourteen  years,  and  some  at  intervals  of 
twenty  one  years,  according  to  the  nature  of  the  soil 
and  proportion  of  oak,  which  is  of  slower  growth  than 
the  ash ;  the  ash  is  cut  clean  to  the  ground,  but  there  is 
left  a  stock  of  oak  stems  called  "  stores,"  growing  partly 
as  maiden  trees,  partly  from  stools,  and  of  these  "  stores" 
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1867.    .    at  the  next  cutting  about  three-fourths  are  cut  down, 
Lord        and  about  a  fourth  left,  and  called  "  double  stores,"  which 
hardinge     are  ^  down  at  the  next  cutting.     Such  of  the  wood  as 
Pfl  ITchKtt.    *8  Inrge  enough  is  used  for  fencing  and  analogous  purposes, 
but  the  main  object  is  to  obtain  oak  bark,  which  is  most 
valuable  when  grown  on  young  wood :  where  the  coppice 
is  purely  oak  it  is  cut  down  clean  at  about  twenty-one 
years  growth.     This  third  class  of  woods  exists  on  the 
opposite  or  western  side  of  the  county.   Fourth.  Woods, 
consisting  of  hazel  and  ash  underwood,  in  which  the 
stems  are  completely  cleared  away  every  fourteen  or 
fifteen  years,  are  greatly  inferior  in  size  to  those  in  the 
woods  in  question,  are   used   for  hoops   and  hurdles, 
and  generally,  though  not  universally,  cut  by  the  acre, 
but  sometimes  are  cut  by  the   ton.     Woods  of  this 
description  exist  in  the   neighbourhood  of  the   woods 
in   question.     The  wood   cutters  of   the  district    call 
the   beech   woods  in  question    timber,   because   they 
are    not    completely    cleared,  because    they    are    not 
grown  for   "coal   pit   timber,"  because  they  are  cut 
by  the  ton  (timber  being  generally  cut  by  the  ton, 
foot  or  pole),  because  there  is  so  great  an  interval  be- 
tween the  cuttings,  and  because  of  the  size  which  the 
stems  attain  as  distinguished  from  woods  of  hazel  and 
ash  in  the  district,  which  they  call  underwood,  and  which 
are  treated  as  before  mentioned.   With  respect  to  timber 
merchants,  surveyors  and  land  agents,  some  call  the 
•        woods  timber,  because  of  their  incomplete  clearance,  their 
fitness  for  "coal  pit  timber/'  their  being  cut  by  the 
ton  and  not  the  acre,  and  because  of  the  interval  between 
the  cuttings  so  far  exceeding  fourteen  or  fifteen  years; 
whilst  others  call  them  underwoods,  because  they  are 
treated  with  the  object  of  and  so  as  to  effect  a  long 
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continued  series  of  reproductions  from  stools,  and  be-  1867. 
came  of  the  size  of  the  stems  being  so  generally  under  Lord 
what  is  called  timber  size  in  the  timber  trade. 

No  succession  duty  has  been  paid  on  the  woods  in    pftlT^BBTT# 
question,  and  they  are  subject  to  a  tithe  rent  charge ; 
bat  no  rates  for  the  relief  of  the  poor  have  ever  been 
paid  in  respect  thereof. 

On  the  21st  April,  a.  d.  1864,  a  rate  for  the  relief  of 

the  poor  of  the  parish  of  Wotion  under  Edge  was  dnly 

made,  and  the  plaintiff  was  rated  as  occupier  of  172 

acres  of  the  woods  in  question,  by  the  description  of 

"saleable  underwoods,"  and  the  sum  of  1/.  14s.  lOd.  was 

demanded  by  the  defendants  in  respect  of  the  same. 

Afterwards  a  summons  was  issued  against  the  plaintiff 

in  consequence  of  the  non-payment  of  the  rate,  which 

summons  was  heard  by  the  justices  at  Petty  Sessions, 

held  at  Wotton  under  Edge,  on  the  5th  August,  1864, 

and  thereupon  an  order  was  duly  made  for  the  payment 

of  the  rate.    Afterwards,  and  in  consequence  of  the 

order  and  the  continued  non-payment  of  rate,  a  distress 

warrant  was  granted  by  the  justices,  and  executed  on 

the  17th  August,  1864,  and  thereupon  this  action  was 

commenced. 

It  was  agreed  between  the  parties  on  the  trial  that 
the  question  to  be  tried  should  be,  whether  the  woods 
were  liable  to  be  rated  as  saleable  underwoods  or  not ; 
and  that  the  Court  should  be  at  liberty  to  draw 
inferences  of  fact 

The  question  for  the  opinion  of  the  Court  was,  whether 

the  woods  were    "saleable    underwoods"  within  the 

meaning  of  stat  48  Eliz.  c.  2.  s.  1.,  so  as  to  render  the 

plaintiff  liable  to  be  rated  for  the  relief  of  the  poor  in 

respect  thereof. 
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1867.  Powell  (//.  James   with  him),   for   the    plaintiff. — 

Lord  ~   Whether  what  were  here  rated  were  "  saleable  under- 

hardingr     woods"  within  stat  43  Eliz.  c.  2.  s.  1.  is  a  question  of 

PaiTCHKTT  faCt;  ***s%  V#  The  lnliaoitant*  °f  Narberth  North  (a), 
which  ought  to  be  answered  in  the  negative.  Whe- 
ther these  are  saleable  underwoods  does  not  depend  on 
the  size  or  age  of  the  trees,  or  the  use  to  which  they 
are  applied,  but  whether  they  are  timber,  either  by 
common  law,  as  oak  and  ash,  or  by  the  custom  of  the 
country;  for,  if  so,  they  cannot  be  underwood ;  Bex  v.  The 
Inhabitants  of  Minchin  Hampton  (b).  [McllorJ.  In  Nolan 
on  the  Poor  Laws,  the  best  book  on  this  subject,  vol.  1, 
p.  152, 4th  ed.,  it  is  laid  down, "  Woods,  consisting  of  what 
is  called  great  wood  or  timber  trees,  of  twenty  years 
growth  and  upwards,  are  exempt  from  contributing  to  the 
poor,  as  they  are  freed  from  tithes.  For  they  are  not  the 
profits  of  the  occupier  considered  as  such,  but  parcel  of 
the  inheritance  itself.  The  description  of  coppice  and 
underwood,  to  which  it  is  probable  that  the  statute 
applies,  is  that  species  of  wood  which  grows  expeditiously 
and  sends  up  many  shoots  from  one  stool,  the  root 
from  which  the  shoots  are  cut  remaining  perfect,  and 
producing  new  shoots  and  so  yielding  a  succession  of 
profits."]  Here  the  trees  are  of  thirty  years  growth. 
[Lush  J.  Nolan  says,  p.  153 — 154, "  The  modes  in  which 
woods  are  managed  for  timber  and  underwood  are 
different,  so  that  the  manner  of  treating  it,  is  evidence 
of  the  class  in  which  it  is  to  be  placed,  so  as  to  be  con- 
sidered as  liable  to  or  exempt  from  assessment.  When 
woods  are  managed  as  underwood,  all  the  small  wood  is 
cut  down  at  certain  periods,  leaving  trees  standing  at 
certain  distances."]  He  is  there  speaking  of  counties 
(a)  9A.#E.  815.  (&)  3  Burr.  1308. 
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where  certain  trees  are  not  timber,  and  consequently  1867. 
would  be  underwood.  Coal  mines  are  rateable,  though  ]~J 
mines  in  general  are  not.    Rex  v.  Ihe  Inhabitants  of       *™"  . 

°  *         HARDING! 

Mirfield(a)  may  be  cited,  but  the  facts  were  different  v* 

The  question  is  not  so  much  whether  the  thing  is  sale- 
able, as  whether  it  is  underwood  at  all ;  Rex  v.  The  In- 
habitants of  Ferrybridge  (£).  A  similar  question  has 
been  raised  with  regard  to  tithes;  namely,  at  what  age 
trees  become  great  wood  and  parcel  of  the  inheritance, 
in  which  latter  case  tithes  were  not  claimable ;  2  Inst 
642,  Liford's  Case  (c),  Brook  v.  Rogers  (<*).  [He  also 
cited  Aubrey  v.  Fisher  (*).] 

Gray  (Macnamara  with  him),  contra. — Whether  a 

tree  is  timber  by  the  general  law  or  the  custom  of  the 

country  or  not,  if  when  cut  it  reproduces  itself  in  shoots 

at  regular  times,  so  as  to  create  profit,  it  is  underwood ; 

and  the  exact  period  at  which  it  is  so  cut  is  immaterial. 

It  is  true  that,  as  between  tenant  for  life  and  reversioner, 

timber  is  part  of  the  inheritance ;  but  when  a  tree  is 

cut  down,  the  roots  being  left  in  the  ground,  the  tenant 

may  take  it  without  being  guilty  of  waste,  for  then  it  is 

no  more  than  a  lopping,  which  is  for  the  preservation  of 

the  tree.     Stat.  35  Hen.  8.  c.  17.,  for  the  preservation 

of  woods,  made  perpetual  by  18  Eliz.  c.  25.,  but  which 

has  not  been  referred  to  in  any  of  the  decided  cases, 

speaks  of   underwood   of  twenty-four  years    growth, 

and  treats  underwood  as  synonymous  with  coppice,  and 

as  consisting  of  oak  as  well  as  of  other  trees.     Rex  v. 

(c)  10  East  219.  (6)  1  B.  #  C.  375. 

{«)  11  Co.  466.  (<*)  Cro.  Joe.  100. 

(<)  \0  East  446. 
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1867.  The  Inhabitant*  of  Minchin  Hampton  (a)  does  not  affect 
j~J  this  question.  The  Sessions  there,  on  the  case  being 
sent  back  to  them,  found,  p.  1311,  that  there  was  no 
3*  coppice  wood  that  was  underwood  capable  of  producing 

profit  from  time  to  time.  It  is  true  Lord  Mans/ield, 
speaking  according  to  the  incorrect  notion  of  his  time, 
says,  that  things  of  this  kind  must  be  either  timber  or 
underwood.  In  Rex  v.  The  Inhabitants  of  Mirfield (b), 
however,  it  is  said,  p.  224,  that  the  criterion  of  saleable 
underwoods  is  whether  they  were  "  intended  or  destined 
for  sale,  in  contradistinction  to  such  as  are  to  supply 
the  land  with  estovers  for  fuel  and  the  other  purposes 
of  the  estate."  Aubrey  v.  Fisher  (c),  cited  by  the  other 
side,  is  in  favour  of  the  defendants,  because  there  the 
trees  were  not  cut  down  till  they  had  attained  their  full 
growth.  And  the  same  may  be  said  of  the  judgments 
of  Bayley  and  Best  JJ.  in  Rex  v.  The  Inhabitants  of 
Ferrybridge  (rf).  In  Rex  v.  The  Inhabitants  of  Narberth 
North  (e)  the  Court  could  not  possibly  have  said  on  the 
case  as  stated  that  the  Sessions  had  decided  wrongly. 
[He  was  then  stopped.] 

Powell,  in  reply. 

Mellor  J.  Our  judgment  must  be  for  the  defend- 
ants. According  to  the  statement  of  facts  here  the 
woods  "  are  composed  almost  entirely  of  beech,  having  a 
very  little  ash  and  hazel  intermixed,  and  consist  prin- 
cipally of  stools,  but  have  a  large  number  of  maiden 

(a)  3  Burr.  1308.  (b)  10  East  219. 

(c)  10Ea*t446.  (d)  1B.#C.  375.  380.387. 

(*)  9  .4.  #£.815. 
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trees  in  them."     It  goes  on  to  describe  these  terms  :        1867. 


"A  stool  is  formed  in  the  following  way  :  a  maiden  tree         Lord 
is  cat  down  near  to  the  roots,  a  number  of  shoots     hording* 
spring  out  from  the  stump,  these  shoots  are  cut  off,  and    p&,Tcbktt. 
fresh  shoots  again  spring  out,  and  this  process  is  con- 
tinued as  long  as  the  vitality  of  the  stool  continues. 
*    *    *    The  treatment  of  the  woods  is  as  follows : 
they  are  cut  in  patches  of  several  acres  in  extent  in  such 
a  manner  that  each  patch  is  cut  on  an  average  once  in 
thirty  years.     There  is  a  cutting  every  year  of  some 
portion  of  these  woods,  but  as  they  extend  iifto   the    * 
adjoining  parish  of  North  Nihley  such  annual   cutting 
is  sometimes  in  North  Nibley  and  sometimes  in  Wotton 
fader  Edge"    We  have  therefore  a  statement  here  of 
the  treatment  the  woods  underwent  and  the  object  of  it. 
The  trees  are  principally  beech;   they  are  capable  of 
sending  shoots  from  stools,  and  when  cut  down  of  re- 
producing them,  and  this  is  done  designedly  in  order  to 
raise  a  successive  crop  of  shoots.    As  I  understand  Mr. 
PouxU,  he  says  the  question  depends  on  whether,  either 
by  the  common  law  or  the  custom  of  the  country,  wood 
80  cat  down  is  timber.    From  that  I  entirely  differ,  and 
the  cases  which  have  been  cited  shew  that  the  nature 
and  quality  of  the  wood  do  not  determine  the  present 
question.    In  one  sense  timber  trees  mean  trees  which 
are  not  cut  down  until  they  are  matured :  such  form 
part  of  the  inheritance,  and  do  not  raise   successive 
crops.    But  the  period  at  which  the  woods  are  dealt 
with,  as  they  have  been  here,  makes  no  difference ;  for 
the  object  is  to  raise  successive  crops  like  any  other 
crops,  differing  only  in  this,  that  they  cannot  be  reaped 
nntil  a  particular  time.     Rex  v.    The  Inhabitants  of 
*ol.  VIII.  q  b.  &  s* 
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1867.        Mirjuld(a)  shews  that  the  mode  of  rating  is  immaterial, 


Lord        and  therefore  the  wood  being  cot  down  at  the  end  of 

Pits* 

habduqe     thirty  yean  would  only  distribute  the  amount  of  profit 
Pritohkx.    over  thirty  years.    To  bold  otherwise  would  be  to  limit 
the  operation  of  the  statute,  which  was  meant  lor  a 
general  purpose,  to  particular  purposes,  according  to  the 
mode  of  dealing  with  the  tree.    All  trees  dealt  with  as 
these  were  are  to  be  rated  as  saleable  underwood  in 
Gloucestershire  as  well  as  elsewhere.    Mr.  PoweU  says 
that  coal  mines  are  rateable,  and  others  are  not.     But 
*    by  thti  language  of  the  statute,  48  Eliz.  a  2»,  the 
former  are  rateable  anywhere;  and  however  that  may 
be,  the  question  here  is  respecting  trees,  the  stools 
of  which  are  capable  of  bring  treated  so  as  to  pro- 
duce a  succession  of  crops.    There  is  no  discrepancy 
in  the  cases  if  we   consider  the  sense  in  which  the 
word  "timber"  is  used,  but  if  there  is  we  will  abide 
by  the  later  decisions.    The  whole  is  summed  up  by 
what  Nolan,  in  his  Treatise  on  ike  Poor  Laws,  says, 
vol.  1,  p.  156,  4th  ed.,  referring  to  the  judgment  of 
Hobroyd  J.  in  Rex  v.  The  Inhabitants  of  Ferrybridge  (a\ 
"  It  seems  decided  that  whether  the  species  planted 
come  within  the  description  of  timber  in  the  intendment 
of  the  common  law.  or  the  operation  of  local  custom ; 
or  whether,  like  hazel,  it  is  only  valuable  as  underwood, 
is  immaterial  to  the  question  of  rateability ;  for  that 
depends  not  upon  the  nature  and  quality  of  the  wood, 
but  upon  its  cultivation  and  management,  as  underwood 
for  the  purpose  of  yielding  renewable  profits/1    And  it 
is  so  defined  by  Littledale  J.  in  Reg.  v.  The  Inhabitants 
ofNarberth  North  (A),  "Then  are  they,"  i.  e.  the  poles 

(a)  10  East  219,  (h)  9  A.  #  E.  815.  818. 
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in  tint  cue,  "saleable  underwoods?   A  capacity  of  being       1867. 

sold  far  profit  belongs  to  all  wood ;  the  statute  must        £^ 

therefore  be  taken  to  mean  underwoods  cut  down  for     HAa",*Q1 

«&  at  regular  and  calculable  periods."  That  is  the  case    PRn£HRT, 

with  these  woods.    It  may  be  wood,  e.  g.  hazel,  which 

never  can  be  anything  but  underwood;  but  the  nature 

and  quality  of  the  wood  is  not  the  question,  but  how  it 

is  treated.  In  Rex  v.  The  Inhabitant*  of  Ferrybridge  (a), 

certain  firs  and  larches  which  were  intended  to  shelter 

trees  of  other  kinds,  and  which,  when  necessary  to  their 

plantation,  were  cut  down  and  sold,  the  stools  being 

left  to  die  in  the  ground,  were  held  not  saleableunder- 

wood.    Then  Mr.  Gray  has  shewn  that  it  appears  from 

stat  85  Hen.  8.  c.  17.,  made  perpetual  by  stat  18  Eliz. 

c  25.,  that  at  that  time  the  received  understanding 

was  that  underwood  might  consist  of  oak  or  any  other 

land  of  tree  arising  from  stools,  and  that  the  object  of 

keeping  a  coppice  was  to  raise  a  succession  ofs  hoots 

from  those  stools.    This  wood  is  therefore  rateable. 

Lush  J.    I  also  think  that  we  are  doing  no  violence 

t°  *ny  authority  in  holding  that  this  case  comes  within 

****•  43  EKz.  c.  2.,  and  that  this  wood  is  a  proper  snbjayt 

of  rating.     It  is  contended  that  this  is  not  saleable, 

k*»uae  if  left  to  itself  it  would  become  part  of  the 

m^ntance,  and  consequently  ought  not  to  be  con- 

Q(fared  underwood.     I  cannot  accede  to  that.     The 

tttute  says  nothing  of  the  quality  of  the  wood  that  is 

to  *te  bo  considered.    No  doubt  there  are  some  species, 

flaael»  for  instance,  which  never  can  be  anything  else, 

°u*  aa  the  beech  in  question,  which  may  become  timber 

**  become  part  of  the  inheritance,  may  be  so  treated 

(«)  1  S.  #  a  375.  385. 
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and  dealt  with  as  that  it  shall  never  become  a  tree,  we 
satisfy  the  description  in  the  statute  by  holding  that,  if 
such  wood  is  intended  to  be  cut  at  stated  intervals  and 
produce  periodical  profit,  it  is  saleable  underwood  within 
the  statute. 

Judgment  for  the  defendants. 


&£^]        IN  THE  EXCHEQUER  CHAMBER. 


Conveyance 
of  land. 
Reservation 
of  mines. 
Compensation 
Jot  damage  by 
working. 
Covenant  for 
title. 

Prior  mining 
lease. 

Covenant  for 
working. 


Taylor  against  Shafto. 

By  deed  in  1857,  reciting  the  will  of  8.  under  which  'the  defendant 
became  tenant  for  life  of  the  W.  estate,  the  trustees  of  the  defendant 
conveyed  lands  at  &,  part  of  that  estate,  to  R.  in  fee,  reserving  the  coal 
thereunder,  with  power  to  work  and  carry  away  the  same,  the  defendant 
or  the  person  or  persons  for  the  time  being  entitled  thereto,  and  his  and 
their  assigns,  paying  to  R.,  his  heirs  and  assigns,  compensation  for  damage 
sustained  thereby ;  and  the  defendant  covenanted  that,  notwithstanding 
any  act  done  by  him  or  8.  to  the  contrary,  the  trustees  had  power  to 
grant  and  release  the  lands ;  and  that  free  from  incumbrances  created 
by  the  defendant  or  any  of  his  ancestors  or  testators,  or  any  person 
rightfully  claiming  under  him  or  them.    In  1859  the  plaintiff  became 
the  owner  of  a  portion  of  the  lands.    In  1844  8.  had  granted  a  lease  of 
mines  under  the  lands  at  8.,  whereby  the  lessees  covenanted  that  they 
would  work  and  carry  on  the  colliery,  coal  mines  and  seams  of  coal 
thereby  demised  in  a  fair,  proper  and  orderly  manner,  and  according  to 
the  best  and  most  approved  method  of  working  collieries  of  a  like  nature 
on  the  rivers  Tyne  ana  Wear,  and  so  as  to  produce  with  safety  the  greatest 
quantity  of  merchantable  coals  from  and  out  of  each  and  every  the  work- 
ftfelo  seams  thereof,  and  would  not  knowingly  do  or  suffer  to  be  done 
any  wilful  or  negligent  act,  matter  or  thing  whatsoever,  which  might 
hazard  or  endanger  the  colliery,  coal  mines  or  seams  of  coal,  or  which 
might  bring  any  creep  or  thrust  upon  them,  or  occasion  any  loss,  damage 
or  detriment  thereto,  or  which  might  tend  to  hinder,  stop,  or  obstruct 
any  of  the  watercourses,  air  courses,  passages  or  drifts  which  should  be 
in  or  belonging  to  the  same.    The  lessees  also  covenanted  not  to  sink 
pits  within  200  yards  of  any  dwelling  house,  building  or  farm  yard 
erected  or  to  be  erected  upon  the  lands  without  consent  in  writing,  and 
to  leave  unwrought  the  coal  under  the  mansion  house  and  park  and 
other  parts  of  the  superincumbent  lands,  but  not  including  the  lands  at 
8.    The  lease  contained  other  covenants  for  the  security  or  benefit  of 
portions  of  the  surface,  not  including  the  lands  at  &,  and  for  making 
compensation  for  damage.    Dwelling  houses  had  been  built  upon  the 
lands  at  8.  after  the  purchase  by  /?.,  and*  the  lessees  had  so  worked 
the  mines  as  to  cause  portions  of  the  lands  to  subside  and  sink,  and 
the  dwelling  houses  and  their  foundations  to  be  weakened,  cracked, 
injured,  &c.     In  an  action  by  the  plaintiff,  upon  the  covenant  to  pay 
compensation  and  the  covenant  for  title  contained  in  the  deed  of  1837, 
the  jury  having  found  that  the  lessees  had  worked  the  mines  according 
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to  the  best  and  most  approved  method  of  working  coHieriea  of  the  like  1867. 

ntture  on  the  Tfyne  and  Wear,  and  that  the  sinking  of  the  land  was  not  

caused  by  the  weight  of  the  houses :    Held,  Tat  lob 

1.  By  the  Queen's  Bench.  That  the  plaintiff  was  not  entitled  to  re-  v 
cover  on  the  covenant  for  compensation.                                                          Shafto. 

2.  By  the  Exchequer  Chamber,  affirming  the  judgment  of  the  Queen's 
Bench,  which  followed  a  decision  of  WoodV.  C.f  in  Shafto  v.  Johnson, 
(not  reported,  but  see  p.  252),  that  the  lessees  were  not  only  authorized 
bat  bound  so  to  work  the  mines  as  to  obtain  therefrom  the  largest 
quantity  of  coals  that  could  be  gotten  consistently  with  the  safety  of  the 
nines,  and  without  regard  to  the  safety  of  any  dwelling  house  which 
might  be  erected  after  the  date  of  the  lease  upon  any  portion  of  the 
surface  not  specially  protected  by  any  of  its  provisions ;  and  therefore 
the  eorenant  for  title  was  broken  by  the  grant  of  the  prior  lease. 

THIS  was  an  action  brought  on  a  covenant  to  pay 
compensation  and  a  covenant  for  title,  for  the 
recovery  of  compensation  for  damage  done  to  houses  and 
land  of  the  plaintiff  in  the  village  of  Spennymoor,  in  the 
county  of  Durham,  caused  by  the  working  of  a  mine 
under  them. 

The  declaration  set  out  an  indenture  made  the  13th 
February,  1857,  between  John  Eden  and  John  Buncombe 
Shafto,  of  the  first  part,  Robert  Jhincombe  Shafto,  the 
defendant,  of  the  second  part,  and  Richard  Robinson,  of 
the  third  part,  by  which,  after  reciting  that  Robert  Eden 
Duncombe  Shafto  by  his  will,  dated  the  21st  October, 
1842,  devised  the  hereditaments  and  premises  therein- 
after conveyed  (inter  alia)  to  John  Eden  and  John  Bun- 
combe Shafto,  and  their  heirs,  to  the  uses  and  upon  the 
trusts  thereinafter  declared,  namely,  after  granting  a 
rent-charge  to  his  wife  and  creating  a  term  of  2000 
years,  to  the  use  of  the  defendant  for  life,  with  remainder 
to  preserve  contingent  remainders,  with  remainder  to  the 
use  of  the  defendant  in  tail  male,  with  divers  remainders 
over;  and  the  testator  gave  power  to  John  Eden  and 
John  Duncombe  Shafto,  with  the  consent  in  writing  of 
the  person  entitled  to  the  first  estate  of  freehold  or 
inheritance  in  possession,  being  of  the  age  of  twenty- 
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1867.  one  years,  to  sell  all  or  any  part  of  the  manors,  heredita- 
Taylor  ments  and  premises  (other  than  and  excepting  his  capital 
Sharo  messuage  at  WhUworth,  with  the  appurtenances  there- 
unto belonging,  and  the  lands  and  grounds  usually  held 
and  enjoyed  by  him  with  the  same  capital  messuage) ; 
and  that  the  testator  died  on  the  19th  January,  1848, 
leaving  the  defendant  his  eldest  son  and  tenant  for  life 
of  the  manors!  hereditaments  and  premises,  and  who 
had  long  since  attained  the  age  of  twenty-one  years ; 
and  that  John  Eden  and  John  Duncombe  Shafto  had, 
with  the  consent  of  the  defendant,  contracted  with 
Richard  Robinson  for  the  sale  to  him  of  the  piece  or 
parcel  of  ground  thereinafter  more  particularly  described 
and  intended  to  be  thereby  conveyed,  and  the  fee  simple 
thereof  in  possession,  for  225/.,  which  piece  or  parcel  of 
ground  formed  portion  of  the  lands  and  hereditaments 
devised  by  the  recited  will,  but  no  portion  of  the  lands 
and  grounds  usually  held  and  occupied  by  the  testator 
with  the  capital  messuage  at  Whitworth :  It  was  wit- 
nessed that  in  pursuance  of  the  agreement,  and  in 
consideration  of  2262.,  John  Eden  and  John  Dun' 
combe  Shafto,  in  exercise  of  the  power  and  authority 
given  to  them  by  the  will,  did,  with  the  consent  of  the 
defendant,  grant,  release  and  convey  tinto  Richard 
Robinson  and  his  heirs  All  that  piece  or  parcel  of 
ground  situate  at  or  near  to  the  village  of  Spennymoor, 
in  the  county  of  Durham,  containing  fte.,  "Except 
and  always  reserved  out  of  these  presents  all  and 
every  the  seam  or  seams  of  cool  and  other  minerals 
under  the  said  hereditaments  hereby  granted,  with 
power  to  win,  work  and  carry  away  the  same  under 
or  over  any  part  of  the  said  hereditaments  and  premises, 
the  said  Robert  Duncombe  Shafto f  or  the  person  or  per- 
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wdb  for  the  time  being  entitled  thereto,  and  his  and  1867. 
their  assigns,  paying  to  the  said  Richard  Robinson,  his  tatlob 
heirs  and  assigns,  reasonable  compensation  for  any 
famage  which  he  or  they  may  sustain  thereby :"  To 
have  and  to  hold  the  same  unto  Richard  Robinson,  his 
heirs  and  assigns,  to  the  use  of  Richard  Robinson,  his 
heinand  assigns,  for  ever.  "  And  each  of  them  the  said 
John  Eden  and  John  Buncombe  Shafio,  so  far  only  as 
relates  to  his  own  acts  and  deeds  hereby,  for  himself,  his 
heirs,  executors  and  administrators,  covenants  with  the 
said  Richard  Robinson,  his  heirs  and  assigns,  that  they 
respectively  have  not  done  or  permitted  any  act  or 
thing  whatsoever  whereby  the  said  hereditaments  and 
premises  intended  to  be  hereby  conveyed  or  the  title 
thereto  can,  shall  or  may  be  incumbered  or  prejudicially 
tffected  in  any  way  howsoever.  And  the  said  Robert 
Otmemnbe  Shafio  hereby  for  himself,  his  heirs,  execu- 
tors and  administrators,  covenants  with  the  said  Richard 
SMnsont  his  heirs  and  assigns,  that  notwithstanding 
*ay  act  done  by  him  the  said  Robert  Buncombe  Shafio 
«  the  said  Robert  Eden  Buncombe  Shafio,  deceased,  to 
the  contrary,  they  the  said  John  Eden  and  John  Bun- 
combe Shafio,  or  <me  of  them,  now  have  in  themselves  or 
hath  in  himself  good  right,  full  power  and  lawful  and 
absolute  authority  by  these  presents  to  grant  and  release 
the  said  hereditaments  and  premises  to  the  uses  and  in 
the  manner  aforesaid  according  to  the  true  intent  and 
meaning  of  these  presents;  and  that  free  from  all 
incumbrances  whatsoever  created  or  occasioned  by  him 
the  said  Robert  Buncombe  Shafio,  or  any  of  his  ancestors 
or  testators,  or  any  other  person  whomsoever  rightfully 
claiming  under  him  or  them."  Then  follpwed  cove- 
ttants  for  further  assurance  and  for  the  production  of  the 
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1867.       recited  will,  and  delivery  of  copies  thereof  or  extract* 
Taylor       therefrom ;  and  covenants  by  Richard  Robinson,  among 
Snlno.      ot^er  things,  that  the  hereditaments  and  premises  con- 
veyed  or  any  buildings,  then  or  thereafter  to  be  erected 
thereon  should  not  be  used  for  certain  specified  purposes. 
Averment,  that  Richard  Robinson  died  seised  of  and  in 
possession  of  the  piece  of  ground,  whereupon  the  estate 
and  interest  therein  descended  and  came  to  and  vested  in 
Ricliard  Robinson,  his  father  and  heir.     That  Richard 
Robinson,  the  father,  by  deed  made  on  the  23rd  July, 
1859,  between  him  and  the  plaintiff,  granted  and  released 
unto  the  plaintiff  and  his  heirs,  to  hold  to  the  plaintiff,  his 
heirs  and  assigns,  for  ever,  a  certain  portion  therein  de- 
scribed of  the  piece  of  ground ;  and  afterwards  and  before 
the  breaches  of  covenant  and  causes  of  action  after  men- 
tioned certain  messuages  or  dwelling  houses  were  erected 
and  built  by  Richard  Robinson,  the  father,  on  that  portion 
of  the  piece  of  ground.  And  that  afterwards  the  plaintiff 
sustained  damage  to  the  portion  of  the  piece  of  ground 
and  to  the  messuages  and  dwelling  houses  by  such  win- 
ning, working  and  carrying  away  as  in  the  first  deed 
was  mentioned  and  provided  for,  of  seams  and  parts  of 
seams  of  coal,  which  seams  ran,  reached,  extended  and 
were  under  the  piece  of  ground,  and  which  seams  sus- 
tained and  supported  the  piece  of  ground  and  the  mes- 
suages and  dwelling  houses.     And  that  by  that  winning, 
working  and  carrying  away  the  portion  of  the  piece  of 
ground,  was  caused  to  swag,  sink  and  dubside,  and  the 
foundations  of  the  messuages  and  dwelling  houses  were 
weakened,  cracked,  injured  and  caused  to  be  dilapidated 
and  less  fit  for  habitation  and  uninhabitable,  and  the 
plaintiff  lost  the  rents  and  profits  which  otherwise  he 
would  have  derived  from  the  messuages  and  dwelling 
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houses,  and  the  same  had,  by  reason  of  the  premises        1867. 
been  diminished  in  value  and  rendered  worthless,  whereof      tatlo* 
the  defendant  had  notice,  and  although  the  plaintiff  had       shaito. 
done  all  things  &c  to  entitle  him  to  maintain  the 
action  and  be  paid  compensation  and  compensated  by  * 
the  defendant  for  the  damage  aforesaid,  yet  no  com- 
pensation had  been  paid  to  him  for  the  damages. 

Second  count  That  notwithstanding  the  defendant's 
covenant  in  the  deed  first  set  forth,  Robert  Eden 
Buncombe  Ska/to,  deceased,  had,  in  his  lifetime, 
done  an  act  by  reason  whereof  John  Eden  and 
John  Buncombe  Shafto  had  not  nor  had  either  of 
them  at  the  time  of  the  making  of  the  deed  in 
themselves  or  in  himself  good  right,  full  power,  or 
lawful  or  absolute  authority  to  grant  and  release  to 
the  uses  and  in  the  manner  therein  aforesaid,  according 
to  the  true  intent  and  meaning  of  the  deed,  and  free 
from  all  incumbrances  whatsoever  created  or  occasioned 
by  the  testator,  the  portion  of  the  piece  of  ground  con- 
veyed to  the  plaintiff;  and  by  reason  of  the  premises  and 
of  the  last  mentioned  breach  of  covenant,  and  of 
Robert  Eden  Buncombe  Shafto  having,  before  any  of  the 
times  thereinbefore  mentioned,  granted  to  certain  per- 
sons or  their  assigns  a  lease  of  coal  mines  and  rights  of 
mining  under  the  piece  of  ground,  and  by  reason  of  those 
persons  or  their  assigns  having,  by  virtue  of  the  lease 
and  lawfully  in  the  exercise  of  the  powers  thereby  con- 
ferred, so  worked  the  mines  and  exercised  the  rights  as 
to  cause  the  portion  of  the  piece  of  ground  on  which 
the  messuages  and  dwelling  houses  were  built  and  were 
to  subside,  swag  and  sink,  and  the  foundations  of  the  mean 
wages  had,  while  the  estate  and  interest  conveyed  to  the 
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1867.       plaintiff  continued  to  be  and  remain  vested  in  him,  been 
~  Taylor       weakened,  cracked  and  injured,  and  the  plaintiff  had 
Shafto.      Buffered  the  same  damage  as  in  the  first  count  mentioned, 
and  been  otherwise  damnified. 
9      Demurrer  to  the  first  count,  and  joinder. 

Pleas.    To  the  first  count 

Third.  That  the  plaintiff  did  not  sustain  damage  by 
the  winning  and  working  and  carrying  away  alleged  by 
the  persons  alleged. 

Fourth.  So  far  as  it  related  to  the  cause  of  action  in 
respect  to  the  winning  and  working  therein  alleged,  and 
so  far  as  the  same  related  to  the  injury  and  damage 
occasioned  and  sustained  thereby  and  to  the  compensa- 
tion for  the  same,  and  as  to  so  much  as  charged  the 
defendant  with  not  having  paid  such  compensation,  that 
the  winning  and  working  was  not  such  as  was  in  the  first 
deed  mentioned  and  provided  for. 

Fifth.  As  to  so  much  as  related  to  the  damage  and 
injury  done  to  the  part  of  the  piece  of  ground  on  which 
the  messuages  and  dwelling  houses  were  erected  and 
built  and  stood,  and  to  the  compensation  claimed  by  the 
plaintiff  in  respect  thereof,  that  the  same  damage  and 
injury  were  occasioned  by  reason  and  because  of  the 
messuages  or  dwelling  houses  having  been  so  erected 
thereon. 

To  the  second  count. 

Sixth.  That  Robert  Eden  Buncombe  Shafto,  deceased, 
had  not  in  his  lifetime  done  any  act  by  reason 
whereof  John  Eden  and  John  Buncombe  Shafto  had 
not  nor  had  either  of  them  at  the  time  of  the  making 
of  the  deed  in  themselves  or  himself  good  right  or 
full  power  or  lawful  or  absolute  authority  to    grant 
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and  release  to  the  uses  and  in  the  manner  therein        1867. 
aforesaid,  according  to  the  true  intent  and  meaning  of      tatloe 
the  deed  and  free  from  all  incumbrances  created  or      shafto. 
occasioned  by  the  testator,  the  portion  of  the  piece  of 
ground  conveyed  to  the  plaintiff. 

Eighth*  That  the  lease  did  not  confer  or  grant  such 
rights  or  powers  as  alleged. 

Ninth,  That  the  portion  of  the  piece  of  ground  was  not 
caused  to  subside,  sway  and  sink,  and  the  messuages, 
dwelling  houses  and  the  foundations  thereof  were  not 
weakened,  cracked  and  injured,  as  alleged,  by  reason  of 
the  persons  in  the  second  count  mentioned  or  their 
assigns  hawing  worked  the  mines  by  virtue  of  the  lease 
and  lawfully  in  the  exercise  of  the  rights  and  powers 
thereby  conferred  and  granted. 

Issues  upon  the  pleas. 

Demurrer  to  the  fifth  plea,  and  joinder. 

On  the  trial,  before  Pigott  B-,  at  the  Durham  Summer 
Amies,  1864,  a  verdict  was  found  for  the  plaintiff  for 
100L  damages,  the  plaintiff  being  at  liberty  to  elect  on 
which  count  he  would  have  the  verdict  entered,  which 
election  the  plaintiff  had  not  yet  made,  and  with  leave 
to  move  to  enter  the  verdict  for  the  defendant  upon 
the  construction  of  the  mining  lease  and  the  findings  of 
the  jury.  The  Court  to  be  at  liberty  to  draw  any 
inference  not  inconsistent  with  the  findings. 

In  the  following  Term, 

Manisty  obtained  a  rule  nisi  accordingly  to  enter  a 
verdict  for  the  defendant  on  the  issues  raised  by  the 
third,  fourth,  sixth,  eighth  and  ninth  pleas,  or  for  a 
new  trial. 

On  this  rule  coming  on  to  be  argued  it  was  ordered, 
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1867.       by  consent,  that  a  special  case  be  stated  for  the  opinion 

Tatlob      of  the  Court  on  the  points  in  question. 

Suliro.  At  the  txiai  the  deed  of  February,  1857,  and  the  other 

conveyance  set  forth  in  the  declaration,  and  the  building 
of  the  houses  as  alleged  in  the  declaration  and  at  the 
time  alleged,  were  admitted. 

The  lease  of  the  12th  September,  1844,  made  "by 
Robert  Eden  Buncombe  Shaflo,  mentioned  in  the  deed 
set  forth  in  the  declaration,  was  proved.  By  indenture 
of  that  date,  between  Robert  Eden  Buncombe  Shaflo  of 
the  one  part,  and  T.  Brown  and  W.  C.  GiBan  of  the 
oth^r  part,  in  .consideration  of  the  rents,  covenants  and 
agreements  thereinafter  reserved  and  contained,  and  on 
the  part  of  T.  Brown  and  JV.  C.  QUlan,  their  executors, 
administrators  and  assigns,  to  be  paid,  observed  and  per- 
formed, Robert  Eden  Buncombe  Shaflo  did  grant,  demise, 
lease  and  to  farm  let  unto  T.  Brown  and  W.  C.  GiBan, 
their  executors,  administrators  and  assigns,  all  that 
current-going  sea  sale  colliery  called  ffhitworth  Park 
Colliery,  and  all  and  every  the  coal  mines,  seam  and 
seamrf  of  coal,  as  well  opened  as  not  opened,  and  whe- 
ther known  or  unknown,  lying  and  being  within  and 
under  all  and  every  the  freehold  messuages,  lands,  tene- 
ments and  hereditaments  of  Robert  Eden  Buncombe 
Shaflo,  situate,  &c.,  and  all  and  singular  the  houses, 
buildings  and  erections,  railways  and  railway  branches, 
railway  lands  and  other  grounds  then  appropriated  to 
colliery  purposes,  and  shaded  blue,  together  with  full 
liberty,  power  and  authority  for  T.  Brown  and  W. 
C.  Gittan,  their  executors,  administrators  and  assigns, 
subject  to  the  restrictions  in  that  behalf  thereinafter 
contained,  to  sink  and  work  pits,  shafts,  &c,  and  to 
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drive,  make  and  use  outstrokes  and  instrokes,  to  win  and        1867. 
work  and  get  as  well  the  coals  to  be  won  and  wrought       Taylor 
out  of  and  from  any  adjoining  coal  mines  or  seams  of      Salrro. 
coal  as  the  coal  to  be  won  and  wrought  out  of  and  from 
all  or  any  of  the  coal  mines  and  seams  of  coal  thereby 
demised,  but  so  always  that  such  outstrokes  and  in- 
strokes  should  not  exceed  in  breadth  fourteen  feet  each, 
and  should  be  made  and  constructed  in  such  sort  and 
manner  as  that  the  same  might  in  every  case  be  effec- 
tually stopped  up  by  frame  dams  to  be  made  or  placed 
therein  pursuant  to  the  covenant  thereinafter  in  that 
behalf  contained,  and  so  always  that  by  the  making  or 
using  of  any  such  outstroke  or  instroke  the  coal  mines  and 
seams  of  coal  thereby  demised  be  not  destroyed,  drowned 
or  overburthened  with  water,  air  or  sty  the,  and  so  also  that 
in  all  other  respects  as  little  prejudice  or  damage  be  done 
to  the  same  coal  mines  and  seams  of  coal  as  might  be ;  and 
together  with  heap  room  and  ground  room;  and  also 
sufficient  way  leave  and  passage  for  taking,  leading  and 
carrying  away  the  coals  and  cinders  to  be  wrought  from 
and  out  of  the  demised  premises  in,  through,  over  and 
along  the  lands  and  grounds  aforesaid,  not  being  a  farm 
yard,  garden  or  pleasure  ground,  nor  within  either  of 
the  parks  belonging  to  fVhitworth  Estate,  and  to  make 
and  construct  railways  or  waggon  ways ;   and  also  full 
and  free  liberty,  power  and  authority  in  and  upon  the 
lands  and  grounds,  not  being  a  farm  yard,  garden  or 
pleasure  ground,  nor  within  either  of  the  parks  belonging 
to  Whituwrth  Estate,  to  erect,  build,  and  enclose  houses, 
workshops,  &c.  "  And  also  with  full  and  free  liberty, 
power  and  authority  within,  over  or  under  all  or  any  of 
the  several  lands  and  grounds   belonging  to  the  said 
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1867.  estate  not  being  a  fang  yard,  garden  or  pleasure  ground, 
TAT101r  nor  within  either  of  the  parks  belonging  to  the  JPAfc- 
StoZrro.  *w**  Estate,  to  do  all  and  whatsoever  else  shall  be 
needful  or  requisite  to  be  done  for,  in  or  about  the 
effectually  winning,  working,  obtaining  or  getting, 
leading  and  carrying  away  of  coals  in  manner  aforesaid, 
as  well  forth  and  out  of  the  said  colliery  or  coal  mine 
hereby  demised  as  forth  and  out  of  any  adjoining  coal 
mines  or  colleries  to,  into  or  from  which  powers  of  oat- 
stroke  and  instroke  are  hereby  granted  as  aforesaid,  and 
that  by  means  or  operation  either  of  present  use  or 
future  invention;  ....  so  always  that,  in  the  exercise 
of  the  several  liberties,  privileges,  powers  and  authorities 
by  these  presents  granted,  as  little  damage  be  done  as 
reasonably  may  be  to  the  said  several  lands  and 
grounds."  Saving  and  excepting  and  reserving  unto 
Robert  Eden  Duncombe  Shafto  and  his  assigns,  and 
other  the  person  or  persons  for  the  time  being  entitled 
to  the  colliery,  coal  mines  and  seams  of  coal  in  reversion, 
right,  power  and  liberty  to  have  and  use  and  to  demise 
and  grant  to  any  other  person  or  persons  way  leave 
and  right  of  passage  to  and  from  and  for  the  use  of  any 
other  colleries  or  coal  mines,  or  for  any  other  purposes 
whatsoever,  in,  through,  over  and  along  the  lands  and 
grounds  aforesaid,  except  such  as  shall  then  be  actually 
used  as  a  railway  or  waggon  way,  or  as  a  heap  room, 
ground  room  or  pit  room  for  any  of  the  purposes  afore- 
said, with  liberty  to  make,  place  and  use  any  railways  or 
waggon  ways  &c.,  with  liberty  to  pass  and  repass  along- 
such  railways,  waggon  ways,  &c.,  with  steam  engines 
horses,  &c  And  T.  Brown  and  W.  C.  Gillan,  for  them- 
selves, their  heirs,  executors,  administrators  and  assigns, 
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did  jointly  and  severally  covenant,  promise  and  agree       1867. 

with  and  to  the  said  Robert  Eden  Buncombe  Shafio,  and       Tatloe 

his  assigns,  and  with  and  to  all  and  every  the  persons      gjj^ 

and  person  who  should,  for  the  time  being,  be  entitled 

to  the  hereditaments  and  premises  hereby  demised,  in 

reversion  immediately  expectant  on  the  term  thereby 

granted,  among  other  things,  that  they  would  pay  unto 

Robert  Eden  Duncambe  Shafto,   and  his  assigns,  and 

other  the  tenants  or  occupiers  for  the  time  being  of  the 

lands  thereinbefore  mentioned,  or  any  of  them,  or  any 

port  thereof,  at  and  after  the  rate  of  6£  per  acre  by  way 

of  satisfaction  for  the  loss,  damage  or  spoil  of  so  much 

of  their  lands  as  should  be  occasioned  by  pit  room  or 

heap  room  or  by  the  exercise  or  enjoyment  of  any  of 

the  liberties,  privileges  or  easements  thereby  granted. 

"  And  also  that  they  the  said  T.  Brawn  and  W.  C.  Qillan, 

their  executors,  administrators  and  assigns,  shall  and 

will  during  the  continuance  of  this  demise  work  and 

cany  on  the  colliery,   coal  mines  and  seams  of  coal 

here  demised  in  a  fair,  proper  and  orderly  manner,  and 

according  to  the  best  and  most  approved  method  of 

working  collieries  of  a  like  nature  on  the  rivers  Tyne  and 

Wear,  and  so  as  to  produce  with  safety  the  greatest 

quantity  of  merchantable  coals  from  and  out  of  each  and 

every  the  workable  seams  thereof.    And  shall  not  nor 

*iU  at  any  time  during  the  said  term  knowingly  do  or 

suffer  to  be  done  any  wilful  or  negligent  act,  matter  or 

thing  whatsoever,  which  may  hazard  or  endanger  the 

said  colliery,  coal  mines  and  seams  of  coal,  or  any  of 

them,  or  which  may  bring  any  creep  or  thrust  upon  the 

•ame,  or  occasion  any  loss,  damage  or  detriment  thereto, 

or  which  may  tend  to  hinder,  stop  or  obstruct  any  of 

the  watercourses,  aircourses,  passages,  or  drifts,  which 
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1867.  shall  be  in  or  belonging  to  the  same.  And  also  that 
~  Tatlob"  they  the  said  21  Brown  and  W.  C.  Gittan,  their  execu- 
Shafto.  tor8*  administrators  and  assigns,  shall  not  nor  will  sink 
any  pit  or  pits  within  200  yards  of  any  dwelling  house, 
building  or  farm  yard  erected  or  to  be  erected  upon  any 
of  the  lands  or  grounds  hereinbefore  mentioned,  without 
the  consent  in  writing  of  the  said  Robert  Eden  Duncombe 
Shafto  or  his  assigns,  or  other  the  person  or  persons 
for  the  time  being  entitled  in  reversion  as  aforesaid, 
first  had  and  obtained.  And  shall  and  will  leave  the 
coal  in  each  and  every  seam  which  may  be  wrought 
under  the  mansion  house  and  offices  at  Whitworth  Park, 
by  virtue  of  this  demise,  to  the  extent  of  the  line  deli- 
neated upon  the  surface  plan  upon  the  back  of  these 
presents  and  therein  coloured  blue,  which  said  coal 
shall  be  left  for  the  support  of  the  said  mansion  house 
and  offices,  and  shall  not  be  reduced  or  passed  through 
without  such  consent  as  aforesaid,  on  any  pretence  what- 
soever. And  shall  not  nor  will,  without  such  consent, 
carry  on  any  surface  operations  upon,  nor  by  any  means 
whatsoever,  do  or  occasion  any  injury  or  damage  to  such 
parte  of  the  lands  or  grounds  hereinbefore  mentioned  as 
are  now  occupied  by  dwelling  houses  and  their  respective 
offices,  or  by  gardens,  pleasure  grounds  or  farm  yards, 
or  by  either  of  the  parks  belonging  to  the  Whitworth 
Estate."  And  also  that  T.  Brown  and  W.  C.  Gillan, 
their  executors,  administrators  and  assigns,  would  not 
carry  any  coals,  cinders,  or  other  things,  upon  any 
railway  or  waggon  way,  to  be  made  in  or  upon  the  lands 
and  grounds,  save  and  except  such  coals,  cinders  and 
other  things  as  are  thereinbefore  authorised  to  be  Ted 
along  the  same.  And  also  would  keep,  and  at  the  expi- 
ration thereof  leave  un  wrought,  a  barrier  or  bulk  of  solid 
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coal  in  each  seam,  of  the  thickness  or  extent  of  thirty        1867. 
yards  at  the  least  between  the  coal  mine  and  seams  of       Taylor 
coal  thereby  demised,  and  any  collieries,  coal  mines,  or       Selrro. 
seams  of  coal  adjoining  thereto,  except  where  outstrokes 
or  other  underground  communications  not  exceeding 
fourteen  feet  each  in  breadth  should  be  driven  or  made 
as  thereinbefore  mentioned,  and  would  not  work,  lessen, 
reduce,  alter,  or  vary  such  barrier,  without  the  consent 
in  writing  of  Robert  Eden  Buncombe  Shaflo  or  his 
assigns,  or  other  the  person  and  persons  for  the  time 
being  entitled  in  reversion  as  aforesaid.     And  would 
make  all  such  outstrokes  and  other  underground  com- 
munications so  and  in  such  manner  as  that  the  same 
might  at  the  end  or  other  sooner  determination  of  the 
term  be  effectually  stopped  up  by  frame  dams.     "  And 
also  shall  and  will  save  harmless  and  keep  indemnified 
the  said  Robert  Eden  Buncombe  Shaflo  and  his  assigns, 
and  other  the  person  or  persons  for  the  time  being, 
entitled  in   reversion  as  aforesaid,  and   his  and  their 
tenant  and  tenants  for  the  time  being,  from  all  actions 
and  suits  which  may  be  brought  or  prosecuted  against 
nim,  them,  or  any  of  them,  and  all  loss,  damage  and 
ttpence*  which  he  or  they,  or  any  of  them,  shall  or 
^y  sustain,  incur,  or  be  liable  to  pay  or  incur,  by 
^^on  of  any  of  the  crops  or  produce  being  destroyed 
°'  damaged,  or  sheep  or  cattle  killed  or  injured,  through 
op  m  consequence  of  the  making,  maintaining,  or  using 
toe  roads,  ways  and  privileges  hereby  granted  and  au- 
thorised to  be  made,  or  any  of  them,  or  by  reason  of 
any  trespass  which  shall  be  committed  or  happen  in 
consequence  of  the  same  roads,  ways  and  privileges,  or 
any  of  them,  or  otherwise   by  reason  or  means  or  in 
V0L    vjii.  a  b.  &  s. 
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1867.       consequence  of  the  grant  or  demise  hereby  made,  or 

Taylor      of  the  exercise  of  all  or  any  liberties  hereby  granted/' 

v. 
Shajto.       "  And  also  shall  and  will  from  time  to  time  and  at  all 

times  during  the  said  term  exercise  and  use  the  several 
liberties,  powers  and  privileges  hereby  granted  so  and 
in  such  manner  as  to  do  or  occasion  as  little  damage, 
prejudice  or  inconvenience  to  the  several  adjoining  lands 
or  grounds,  or  the  communication  between,  to  or  from 
the  same,  as  may  be."  To  have  and  to  hold  the  colliery, 
coal  mines  and  seams  of  coal  and  the  pits  sunk  thereon, 
and  all  and  singular  the  houses,  buildings  and  erections, 
railways  and  railway  branches,  railway  land  and  other 
ground  then  appropriated  to  colliery  purposes,  and  all 
and  singular  the  liberties,    authorities  and    premises 
thereinbefore  mentioned  and  described  and  granted  and 
demised   (except  as  thereinbefore  excepted)  unto   T. 
Brawn  and  W.  C.  Gillan9  their  executors,  administra- 
tors and  assigns,  for  and  during  the  term  of  forty-two 
years  to  be  computed  from  the  1st  November,  1843, 
yielding  and  paying  therefore  unto  Robert  Eden  Dun- 
combe  Shafto  and  his  assigns  during  his  life,  and  after 
his  decease  unto  the  person  and  persons  for  the  time 
beiug  entitled  to  the  hereditaments  and  premises  thereby 
demised  in  reversion  immediately  expectant  upon  the 
term   thereby   granted  yearly  the  rent  of  500/L   &c 
And  also  yielding  and  paying  unto  Robert  Eden  Dun- 
combe  Slwflo  and  his  assigns,   and  other  the  person 
or  persons  for  the  time  being  entitled  in  reversion, 
yearly  and  every  year  during  the  term  the  sum  of  36/. 
a  year  by  way  of  damaged   ground  rent  for  and  in 
respect  of  the  use  and  enjoyment  by  the  said  T.  Brown 
and  W.  C.  GiUan,  their  executors,  administrators  and 
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assigns,  of  all  and  singular  the  pits,  houses,  buildings        1867. 
and  erections,  railways  and  railway  branches,  railway,       Taylor 
land  and  other  grounds  appropriated  to  colliery  purposes       sulrro. 
and  respectively  sunk,  erected  and  appropriated  before 
the  commencement  of  the  term  thereby  granted  and 
demised. 

A  copy  of  this  lease  was  annexed  to  and  formed  part 
of  the  case. 

The  plaintiff's  houses  were  on  the  land  to  which  the 
mining  powers  extended,  and,  evidence  having  been  given 
as  to  the  mode  in  which  the  coal  was  worked  and  gotten 
under  the  lease,  the  learned  Judge  put  the  following 
questions  to  the  jury : — First  Whether  the  damage  was 
done  by  mining  operations  under  the  lease.  Secondly. 
Whether  the  lessees  had  properly  worked  the  mines 
according  to  the  best  and  most  approved  method  of 
working  collieries  of  the  like  nature  on  the  Tyne  and 

Wear.  Thirdly.  Was  the  sinking  of  the  land  caused  by 

the  weight  of  the  houses. 
The  jury  answered  these  questions  in  favour  of  the 

plaintiff,  the  first  two  in  the  affirmative,  the  third  in 

the  negative ;  and  they  found  » verdict  for  the  plaintiff. 
The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  plaintiff  was  entitled  to  recover  on  either,  and,  if 

on  either,  on  which  count  of  the  declaration. 
A  paper  annexed  contained  a  full  copy  of  the  notes 

of  the  evidence,  which  were  to  be  read  as  part  of  the 

special  case  if  necessary. 
The  case  was  argued  in  the  Queen's  Bench  in  Easter 

Term,  April  27,  1866. 

Edward  James  (Quain  and  T.  E.  Ckitty  with  him), 
for  the  plaintiff. — First.  The  plaintiff  is  entitled  to  com- 

r  a 
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1867.        pensation  for   damage  by  the  working  of  the  mines. 

Taylor  The  deed  of  the  13th  February,  1857,  which  excepted 
Sulno.  ^e  coa^6>  was  a  conveyance  of  the  surface  with  a  right 
to  the  purchaser  to  have  such  a  portion  of  the  coals  left 
as  would  support  it ;  Hilton  v.  Lord  Granville  (a) ;  Harris 
v.Ryding  (b).  And  the  exception  contains  a  covenant  either 
express  or  implied  by  the  defendant  "  or  the  person  or 
persons  for  the  time  being  entitled  thereto,  and  his  and 
their  assigns"— that  is,  the  tenant  for  life,  the  tenant  in 
tail,  and  their  assigns,  to  pay  compensation  for  damage 
sustained  by  the  working  of  the  coals.  At  any  rate  this 
covenant  binds  the  tenant  for  life  in  respect  of  damage 
done  in  his  time  or  beyond  it. 

Secondly.  The  plaintiff  is  entitled  to  recover  for 
breach  of  the  covenant  for  title  and  against  incum- 
brances in  the  deed  of  the  13th  February,  1857..  The 
trustees  covenanted  only  against  their  own  acts  and  deeds; 
but  the  defendant  covenanted  against  his  own  acts  and 
the  acts  of  his  ancestors  or  testators.  The  grant  of  the 
lease  of  the  12th  September,  1844,  was  an  incumbrance 
created  by  his  testator:  for  it  gave  a  power  to  the 
lessees  to  work  the  mine*  in  a  manner  inconsistent  with 
a  right  to  the  support  of  the  surface.  In  Shafto  and 
others  v.  Johnson  and  others  (c),  which  was  a  bill  for  a 
perpetual  injunction  by  the  present  defendant  as  tenant 
for  life  and  his  eldest  son,  tenant  in  tail,  and  the  trus- 
tees  of  the  term  of  2000  years,  against  the  lessees,  from 
working  and  taking  away  any  walls  or  pillars  of  coal 
necessary  for  the  support  of  the  super  strata  which  bad 
been  left  standing  in  tbe  seams  partly  worked,  and  from 

(a)  5  Q.  B.  701.  (b)  5  M .  $  W.  60. 

(<?)  June  23,  1863.    Not  reported.    See  the  judgment  of  MoorfV.C. 
at  the  end  of  this  case. 


V. 

Shafto. 


XXX.  VICTORIA.  245 

working  tie  coal  in  the  parts  of  the  coal  fields  wholly        1867. 
or  partial]/  unworked,  without  leaving  walla  or  pillars       Taylor 
of  coal  for  the  support  of  the  super  strata  and  surface, 
Wood  V.  C.  held  that  the  covenant  in  the  lease  not  only 
entitled  but  bound  the  lessees  to  get  all  the  coals  which 
could  be  got  with  safety  to  the  mine,  though  the  support 
of  the  surface  was  thereby  removed.    And  that  con- 
struction is  supported  by  the  clause  which  requires  the 
lessees  to  leave  unwrought  the  coals  under  the  mansion 
house,  though  they  might  be  got  with  safety  to  the 
mine.    The  lessees  covenanted  not  to  do  any  act  which 
might  bring  any  creep  or  thrust  upon  the  colliery,  coal 
mines  and  seams  of  coal,  but  the  surface  may  be  let 
down  without  either. 

Manisty  (Meltish  and  Jones  with  him),  for  the  defend- 
ant—As to  the  first  count  The  defendant  did  not,  by 
implication  enter  into  a. covenant  for  compensation. 
And  such  a  covenant  does  not  extend  to  damage  done 
by  a  wrongful  working  of  the  mine. 

As  to  the  second  count.  The  grant  of  the  lease  of 
the  13th  February,  1844,  is  not  an  incumbrance  within 
the  meaning  of  tWb  covenant  for  title,  and  it  is  no  breach 
of  that  covenant  that  another  person  has  done  a  wrongful 
act  The  true  construction  and  effect  of  that  lease  is  that 
the  coal*  should  not  be  worked  so  as  to  let  down  the 
surface  and  the  buildings  then  standing  or  thereafter  to 
be  erected  thereon.  [Blackburn  J.  The  jury  found 
that  the  plaintiff  had  not  over  loaded  the  surface  by  the 
bouses  built  on  it,  and  that  the  lessees  had  properly 
worked  the  mines.]  The  lease  contemplated  the  build- 
ing of  houses  and  the  making  of  railways  on  the  surface, 
and  contains  a  reservation  to  the  lessor  of  a  right  to 
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1867.  grant  way  leaves  to  other  persons.  Also  the  lessees 
Taylor  covenant  not  to  carry  on  surface  operations  upon  the 
Shaito.  specified  lands  so  as  to  occasion  damage  to  the  existing 
houses.  The  prohibition  not  to  work  under  certain 
parts  of  the  estate  which  gives  a  special  protection  to 
particular  portions  of  the  surface  does  not  affect  the  com- 
mon law  right  to  support,  which  the  rest  of  the  surface 
has:  Roberta  V.  Haines  (a).  The  covenant  by  the 
lessees  for  indemnifying  the  lessor  refers  to  injury  done 
to  the  crops  and  cattle  by  the  trains  or  the  cinders 
thrown  from  the  engines,  and  to  interference  with  the 
rights  of  other  lessees  by  the  workings  of  the  mine. 

T.  E.  Chitty,  in  the  absence  of  Edward  James,  replied 
in  support  of  the  demurrer  to  the  5th  plea. — In  Berkley 
v.  Shafto  (J),  it  was  held  that  the  covenant  for  compen- 
sation extended  to  houses  thereafter  to  be  erected  on 
the  land. 

Blackburn  J.  Without  forming  an  independent 
opinion  on  the  construction  of  the  covenant  in  the 
lease,  we  must  say  that  we  do  not  differ  from  the 
decision  of  Wood  V.  C,  and  therefore  fhe  plaintiff  is  not 
entitled  to  recover  compensation.  But  there  is  also  a 
breach  of  covenant  for  title  which  has  been  proved. 
The  damages  are  the  same  on  either  count 

Shbb  J.  concurred. 

Judgment  for  the  defendant  on  the  first  count, 
for  the  plaintiff  on  the  second. 

(a)  6  E.  $  B.  643;  affirmed  in  error,  7  Id,  625. 
(ft)  15  C.  B.  N.  8.  79. 
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The  defendant  having  brought  error  on  this  judgment  - 
on  the  second  count,  the  case  was  argued  in  Michaelmas 
Vacation,  November  27,  28,  1866,  before   Kelly  C.  B., 
Willes  and  Btlbs  JJ.,  and  Channell  and  Beam- 
well  BB. 

Manisty  (Mellish  and  Jones  with  him),  for  the  defen- 
dant, contended  that  the  covenant  in  the  lease  of 
September  12th,  1844  did  not  authorise  the  lessees  to 
take  all  the  coal,  without  leaving  enough  to  support  the 
surface,  and  therefore  there  was  no  breach  of  the  cove- 
nant for  title  in  the  deed  of  conveyance  of  the  18th 
February,  1857.  [They  cited  Harris  v.  Rydiny  (a), 
Humphries  v.  Brogden  (J),  Smart  v.  Morton  (e),  Roberts 
v.  Haines  (d),  Backhouse  v.  Bonomi  (e),  Dugdale  v. 
Robertson  (/),  Proud  v.  Bates  (y).]  In  Rowbotham  v. 
Wilson  (h)  the  owner  of  the  surface  by  the  terms  of  his 
grant  waived  the  right  to  support 

Edward  James  (Quoin  and  T.  E.  Chitty  with  him), 
cantrtL— It  was  competent  for  the  testator  of  the 
defendant  to  give  a  power  to  the  lessees  to  work  the 
mines  so  as  to  bring  down  the  surface,  and  the  lease  of 
the  12th  September,  1844,  has  that  effect.  [He  referred 
to  the  judgment  of  Wood  V.  C.  in  Shafto  and  others  v. 
Johnson  and  others  (t),  in  which  his  Honour  distinguished 

(a)  5  if.  #  W.  eO.  (A)  12  Q.  B.  739. 

(*)5£#£.30.4a 

(<*)6£££.643;  affirmed  In  error,  7 /<*.  625. 
(e)  9  H.  L.  a  603.  (/)  3  K.  #  J.  695. 

($)ML.J.  CJL  406;  11  Jur.  N.  8.  441. 

(A)  6  £.£3.  593;  affirmed  in  Ezeh.  Ch.  8  K  #  B.  123,  and  in  D.  P. 
8 EL.  C.  348. 
\t)  Not  reported.    See  the  end  of  this  case. 


Taylor 

v. 
Sbaro. 
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18(57.        Dugdale  v.  Robertson  (a)   from   the   case  then  before 
him.] 


Taylor 

V. 

Shafto. 


Manisty,  in  reply. — The  judgment  of  Wood  V.  C.  in 
Shafto  and  others  v.  Johnson  and  others  is  opposed  to  the 
class  of  cases  beginning  with  Harris  v.  Ryding  (b),  and 
inconsistent   with  his  own    judgment  in   Dugdale    v." 
Robertson  (a). 

Cur.  adv.  vulL 

Kelly  C.  B.  now  delivered  the  judgment  of  the 
Court. 

This  is  a  proceeding  in  error  upon  a  judgment 
of  the  Court  of  Queen's  Bench  upon  a  special  case. 
The  question  was  on  a  covenant  for  title  contained  in  a 
deed  of  the  13th  February,  1857,  by  which  Robert  Dun- 
combe  Shafto  covenanted  with  one  Robinson,  under 
whom  the  plaintiff  claims,  and  who  became  the  pur- 
chaser under  the  deed  of  certain  lands  at  Spennymoor, 
in  the  county  of  Durham,  that,  notwithstanding  any  act 
done  by  Robert  Buncombe  Shafto,  or  Robert  Eden  Dun- 
combe  Shafto,  deceased,  to  the  contrary,  certain  persons 
named  in  the  deed  as  trustees,  or  one  of  them,  then  had 
in  themselves  or  had  in  himself  "  good  right,  full  power 
and  lawful  and  absolute  authority''  by  those  presents  "  to 
grant  and  release  the  said  hereditaments  and  premises 
to  the  usesand  in  the  manner  aforesaid  according  to 
the  true  intent  and  meaning  of  those  presents ;  and 
that  free  from  all  incumbrances  whatsoever  created  or 
occasioned  by  him  the  said  Robert  Buncombe  Shafto,  or 
any  of  his  ancestors  or  testators,  or  any  other  person 
whomsoever  rightfully  claiming  under  him  or  them." 

(«)  3  K.  4'  J.  695.  (b)  b  M.$  W.  60. 
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In  1859  the  plaintiff,  by  certain  mesne  assignments       '  1867. 
from  Robinson,   became  the  owner  of   the    lands   so       Taylor~ 
purchased  of  Skajlo.  ShIfto. 

It  appears  that  Robert  Eden  Buncombe  Shajto,  an 
ancestor  or  testator  mentioned  in  the  deed  of  1857, 
had  on  the  12th  September,  1844,  granted  a  lease  of 
mines  and  minerals  under  the  lands  at  Spennymoor 
conveyed  by  the  deed,  whereby  the  lessees  of  the  mines 
and  minerals  covenanted  with  the  lessor  and  his  heirs 
that  they,  their  executors,  administrators  and  assigns, 
should  and  would  during  the  continuance  of  the  demise 
work  and  carry  on  the  colliery,  coal  mines  and  seams  of 
coal  thereby  demised  in  a  fair,  proper  and  orderly  man- 
ner, and  according  to  the  best  and  most  approved 
method  of  working  collieries  of  a  like  nature  on  the 
riven  Tyne  and  Wear,  and  so  as  to  produce  with  safety 
the  greatest  quantity  of  merchantable  coals  from  and 
out  of  each  and  every  the  workable  seams  thereof;  and 
should  not  nor  would  at  any  time  during  the  said  term 
knowingly  do  or  suffer  to  be  done  any  wilful  or  negligent 
act,  matter  or  thing  whatsoever  which  might  hazard  or 
endanger  the  said  colliery,  coal  mines  and  seams  of 
coal,  or  auy  of  them,  or  which  might  bring  any  creep  or 
thrust  upon  the  same,  or  occasion  any  loss,  damage  or 
detriment  thereto,  or  which  might  tend  to  hinder,  stop 
or  obstruct  any  of  the  watercourses,  air  courses,  pas- 
sages or  drifts  which  should  be  in  or  belonging  to  the 
same.  The  lease  contained  other  covenants  on  the 
part  of  the  lessees  not  to  sink  pits  within  200  yards 
of  any  dwelling  house,  building  or  farm  yard  erected 
or  to  be  erected  upon  the  lands  without  consent  in 
writing,  and  to  leave  unwrought  the  coal  under  the 
mansion  house  and  park  and  other  parts  of  the  super- 
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1867.'  incumbent  lands,  but  not  including  the  land  in  question 
Taylor  purchased  by  Robinson;  and  other  covenants  for  the 
ShIito.  security  or  benefit  of  portions  of  the  surface,  and  for 
making  compensation  for  damage;  but  there  was  no 
covenant  for  the  special  security  of  dwelling  houses  to 
be  thereafter  built  upon  that  portion  of  the  surface  which 
was  afterwards  purchased  by  Robinson  in  1857,  and 
became  the  property  of  the  plaintiff  in  1859. 

Certain  dwelling  houses  had  been  built  upon  this  land 
after  the  purchase  by  Robinson  ;  and  before  this  action 
was  brought  the  lessees  of  the  mines  under  the  lease  of 
1844  and  the  covenants  before  referred  to  had  so  worked 
the  mines  as  to  cause  portions  of  the  land  in  question 
belonging  to  the  plaintiff,  and  on  which  these  dwelling 
houses  were  built,  to  subside  and  sink,  and  the  dwelling 
houses  and  their  foundations  to  be  cracked,  weakened 
and  injured. 

Under  these  circumstances  the  plaintiff  commenced 
this  action  against  the  defendant  upon  the  before  men- 
tioned covenant  for  title  with  Robinson,  assigning  as  a 
breach  the  grant  by  Robert  Eden  Duncombe  Shaflo  of  the 
lease  of  1844,  with  the  covenants  which  it  contained.  The 
jury  found  upon  the  trial  of  the  cause :  First.  That  the 
damage  was  occasioned  by  mining  operations  under  the 
lease.  Second.  That  the  lessees  had  properly  worked 
the  mines  according  to  the  best  and  most  approved  method 
of  working  collieries  of  the  like  nature  on  the  Tyne  and 
Wear.  Third  That  the  sinking  of  the  land  was  not 
caused  by  the  weight  of  the  houses.  And  the  question 
for  the  opinion  of  the  Court  was,  whether  the  lease  of 
1844,  with  a  covenant  so  large  in  its  terms  and  not 
merely  authorizing  but  requiring  the  lessees  of  the 
mines  to  work  and  get  the  coals  in  the  manner  and  to 
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the  extent  therein  stipulated,  did  not  in  effect  authorise  _ 

and  sanction  the  working  of  the  mines  to  the  extent 


which  was  found  sufficient  to  subvert  or  destroy  the  ▼. 


dwelling  houses  on  the  surface. 

The  Court  below  were  of  opinion  that  the  working  in 
question  was  authorized  by  the  lease,  and  consequently 
that  the  breach  of  covenant  assigned  had  been  com- 
mitted, and  judgment  was  pronounced  for  the  plaintiff. 

It  is  contended  now,  on  the  part  of  the  defendant, 
that,  on  the  authority  of  Hilton  v.  Lord  Granville  (a) 
and  Harris  v.  Ryding(b)  and  a  great  variety  of  other 
authorities,  the  owner  of  dwelling  houses  upon  land 
under  which  there  are  mines  and  minerals  is  entitled 
by  law  to  such  a  degree  of  support  from  the  surface  and 
all  that  is  under  it,  in  its  natural  condition,  as  to  ensure 
the  safety  of  the  dwelling  houses  upon  the  land ;  that 
such  a  right  cannot  be  taken  away  by  implication;  and 
that  the  true  effect  of  the  covenant  in  question  was  to 
authorize  the  lessees  of  the  mines  so  to  work  them  as  to 
obtain  from  them  as  large  a  quantity  of  coal  as  was 
practicable,  but  practicable  only  within  and  subject  to 
the  limitation  in  the  exercise  of  the  right  that  a  suffi- 
cient support  should  be  left  for  the  maintenance  of  the 
dwelling  houses  on  the  surface. 

We  are  of  opinion  however  that,  upon  the  true  con- 
struction of  the  covenant  in  question,  the  lessees  were 
not  only  authorized  but  bound  so  to  work  the  mines  as 
to  obtain  therefrom  the  largest  quantity  of  coal  that 
could  be  gotten  consistently  with  the  safety  of  the  mines, 
and  without  regard  to  the  safety  of  any  dwelling  house 
which  might  be  erected  after  the  date  of  the  lease  upon 
ftny  portion  of  the  surface  not  specially  protected  by  any 
of  its  provisions.  The  obligation  on  the  lessees  under 
(*)  5  Q.  B.  701.  (b)  5  M.  #  W.  60. 


Shafto, 
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1867.  fche  covenant  is  to  work  the  mines  "  so  as  to  produce 
Tavlob  with  safety  the  greatest  quantity  of  merchantable  coals 
g  T-  from  and  out  of  each  and  every  the  workable  seams 

thereof."  This  obviously  means  with  safety  to  the 
mines,  and  this  is  the  only  qualification  upon  the  other- 
wise unrestricted  working  of  the  mines,  from  which, 
therefore,  the  lessee  must  obtain  all  the  coal  which  the 
mines  will  yield  with  safety  to  the  mines  themselves 
and  without  any  regard  to  the  safety  of  houses  upon  the 
surface. 

We  think,  therefore,  that  the  covenant  for  title  was 
broken  by  the  prior  grant  of  this  lease,  and  that  the 
#  plaintiff  is  entitled  to  recover. 

Judgment  for  the  plaintiff. 

The  accuracy  of  the  following  report  of  the  judgment  of  Wood  V.C., 
in  Shafto  and  others  v.  Johnson  and  others  may  be  relied  on.  June 
23, 1863. 

Wood  V.  G I  have  carefully  considered  this  lease,  and  I  cannot 

arrive  at  the  conclusion  that  any  act  has  been  done  by  the  lessees 
which  is  unlawful  and  contrary  to  the  stipulations  contained  in  it. 
These  cases  are  not  easy  to  be  determined,  and,  although  we  are 
greatly  assisted  by  the  light  of  authority  thrown  upon  them  through 
the  decisions  in  the  House  of  Lords,  there  is  none  which  repre- 
sents precisely  the  case  now  before  me.  There  are  two  classes 
of  authorities.  First.  It  is  settled  that  whether  there  is  a  grant 
originally  of  the  minerals  reserving  the  surface,  or  whether  there  is 
a  grant  of  the  surface  reserving  the  minerals,  the  prima  facie  presump- 
tion of  law,  in  whatever  way  the  two  properties  became  separate,  is  that 
the  owner  of  the  surface  has  the  clear  right  to  the  support  of  it  notwith- 
standing another  person  may  have  an  equal  right  to  the  minerals  and 
to  work  them.  But  then  the  matter  stands  exactly  as  it  was  put  by 
Lord  Wenaleydak  in  Bowbotham  v.  Wilson  (8  H.  L.  C.  348),  which  how- 
ever does  not  materially  assist  the  present  case,  because  there  was  an 
express  provision  which  indicated  very  clearly  and  definitely  the  inten- 
tion of  all  the  parties  to  the  original  arrangement  that  there  should  be 
a  disturbance  of  the  surface,  and  they  bound  themselves  to  acquiesce  in 
it,  as  the  House  of  Lords  ultimately  held,  the  main  question  being  more 
upon  technical  grounds  than  upon  any  substantial  equity  in  the  case, 
viz.,  whether  a  clause  in  an  award  contained  words  which  could  operate 
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by  way  of  grant  as  between  the  parties  who  were  concerned  in  the 
litigation.  Lord  Wensleydale  said  (p.  360) :— "  The  rights  of  the  grantee 
to  the  minerals,  by  whomsoever  granted,  must  depend  upon  the  terms  of 
the  deed  by  which  they  are  conveyed  or  reserved  when  the  surface  is 
conveyed.  PrimA  facie,  it  most  be  presumed  that  the  minerals  are  to  be 
enjoyed,  and,  therefore,  that  a  power  to  get  them  most  also  be  granted 
or  reserved,  as  a  necessary  incident  It  is  one  of  the  cases  put  by 
Skeppard  (Touchstone,  chap.  5,  p.  89)  in  illustration  of  the  maxim, 
'Quando  aliqnid  conceditur,  conceditnr  etiam  et  id  sine  quo  res  ipsa 
non  esse  potu.it,'  that,  by  [the]  grant  of  mines  is  granted  the  power  to  dig 
them.  A  similar  presumption,  primd  facie,  arises,  that  the  owner  of 
the  mines  ib  not  to  injure  the  owner  of  the  soil  above  by  getting  them, 
if  it  can  be  avoided.  But  it  rarely  happens  that  these  mutual  rights 
are  not  precisely  ascertained  and  settled  by  the  deed  by  which  the  right 
to  the  mines  is  acquired ;  and,  then,  the  only  question,  would  be  as  to  the 
construction  of  that  deed,  which  may  vary  in  each  case.  The  question 
to  be  decided  in  this  case  is,  what  sort  of  right  the  defendant  had 
upon  the  facts  stated  in  the  case  reserved,  to  get  and  take  away  the  coals 
under  the  plaintiff's  land." 

Mr.  G-iffard  called  my  attention  to  a  case  in  which  my  judgment  went 
as  far  as  any  of  the  authorities  in  favour  of  the  person  who  had  reserved 
the  reversion.    And  in  the  subsequent  decisions  in  the  House  of  Lords 
I  see  every  reason  to  adhere  to  it.     In  Dugdale  v.  Robertson  (3  K.  $  J. 
695)  there  were  the  common  powers,  as  in  the  present  case,  to  dig,  open, 
search  for,  work,  &c.,  iron,  ironstone,  and  coals,  "  except  in  or  upon  any 
demesne  lands  and  pleasure  grounds  belonging  to  and  occupied  with 
the  mansion  called  Brymbo  HaU,  and  coloured  red  upon  the  said  plan." 
And  upon  that  the  question  was  whether  the  mines  and  minerals  under 
the  lands  coloured  red  were  included  in  and  passed  by  the  lease. 
Then  there  was  a  proviso,  "  That  all  pits  or  works  sunk  or  raised 
for  the  purpose  of  working  the  minerals  under  the  grounds  coloured 
yellow  in  the  plan  should  be  sunk  and  raised  at  the  furthest  point 
from  the  mansion  house,  at  the  part  coloured  yellow."    The  contest 
there,  as  it  has  been  here,  was  that  the  exception  of  the  mansion 
house  did  not  override  the  general  right  of  the  plaintiff  to  have  his 
surface  protected,  because  it  might  well  be  that,  having  that  special 
object  in  view,  he  would  fence  it  with  a  special  and  particular  precau- 
tion not  at  all  waiving  his  general  right.    And  that  was  the  con- 
clusion to  which  I  came.    I  said,  p.  699,  "  The  question  in  this  case 
resolves  itself  into  the  construction  to  be  put  upon  the  indenture ;  and 
upon  the  terms  of  the  indenture  it  is  clear  that  the  mines  and  minerals 
under  the  lands  coloured  red  were  included  in  and  did  pass  by  the  lease ; 
but  that  the  defendants  were  not  authorised  by  that  indenture  to  work 
them,  or  to  execute  any  works  upon  those  lands,  or  search  for  any  coal 
or  mineral  therein."     I  added,  "As  to  the  rest  of  the  lands  comprised 
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in  the  indenture,  the  common  law  right  is  now  clear  from  the  decision 
of  the  Court  of  Queen's  Bench  in  Smart  v.  Morton  (bK$R  30),— 
although  that  did  not  carry  the  law  further  than  the  decision  of  the 
Court  of  Exchequer  in  EarrU  v.  Byding  (5  M.  #  W.  60).  In  Smart  v. 
Morton,  there  was  a  plea,  that,  in  the  deed  by  which  the  surface  waa 
granted  to  the  parties  through  whom  the  plaintiff  claimed,  there  waa  an 
express  reservation  of  the  mines,  with  liberty  to  work  those  mines  and 
drive  drifts,  and  use  any  other  ways  for  the  better  and  more  commodious 
working  and  winning  the  same;  and  the  grantor  covenanted  to  pay 
treble  damages  for  such  loss  or  damage  as  should  be  sustained  by  the 
grantee ;  that  it  was  in  the  necessary  and  needful  working  of  the  mines 
that  the  defendant  had  caused  the  damages  complained  o£  and  that  he 
was  ready  to  pay  damages  according  to  the  covenant.  But,  on  demurrer, 
the  Court  held,  that  the  plea  wus  bad ;  for  the  occupier  of  the  surface 
had  a  prima  facte  right  to  the  support  of  the  subjacent  strata,  and  the 
deed  did  not  authorise  any  working  in  derogation  of  that  right.  And 
so,  conversely,  where  the  minerals  are  demised  and  the  surface  is  retained 
by  the  lessor,  there  arises  a  prima  facie  inference  at  common  law  upon 
every  demise  of  minerals  or  other  subjacent  strata,  that  the  lessor  is 
demising  them  in  such  a  manner  as  is  consistent  with  the  retention,  by 
himself  of  his  own  right  to  support,  as  in  the  case  put  in  the  judgment 
of  the  House  of  Lords  (2  Maoq.  449),  of  a  demise  of  the  upper  part  of  a 
house.  If  I  demise  to  you  the  lower  story  of  a  house,  and  reserve  to 
myself  an  upper  story,  the  presumption  is  that  I  do  not  part  with  my 
right  to  be  supported  by  the  story  I  demise.  It  is  true,  there  may  be  an 
express  stipulation,  as  there  was  in  Rowbotham  v.  Wilton  (25  L,  J.  Q. 
B.  302),  by  which  the  owner  of  the  surface  waives  his  right  to  support 
and  agrees  to  allow  the  mines  to  be  so  worked  as  to  destroy  his  property ; 
but  in  the  absence  of  express  words  showing  distinctly  that  he  has 
waived  or  qualified  his  right,  the  presumption  is,  that  what  he  retains  is 
to  be  enjoyed  by  him  modo  et  forma  as  it  was  before,  and  with  that 
natural  support  which  it  possessed  before  he  parted  with  the  subjacent 
strata."  In  that  passage  I  put  the  case  as  strongly  as  it  well  can  be 
put  against  the  view  I  am  entertaining  in  the  present  case ;  and  I 
came  to  the  conclusion  that  there  was  a  clear  indication  upon  the  face  of 
the  deed  throughout  that  the  plaintiff  was  most  anxious  to  preserve 
Brymbo  Hall,  and  there  was  a  covenant  to  supply  the  owner  for  the 
time  being  with  coal  at  Brymbo  Hall.  The  result  of  my  investigation 
was  that  the  special  provisions  or  clauses  put  in  to  protect  the  parti- 
cular house,  might  be  thought  not  to  go  far  enough  in  themselves,  and 
that  the  plaintiff  had  not  waived  or  indicated  any  intention  to  waive  the 
support  to  the  house,  but  on  the  contrary  those  clauses  were  put  in  for 
the  purpose  of  reserving  to  himself  all  his  general  and  common  law 
rights  to  support,  and  ex  majori  cautela  he  took  care  to  preserve  that 
special  support,  and  whatever  the  lessees  did  they  must  not  let  down  the 
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tarn.  It  did  Aot  appear  to  me  that  the  expressio  unius  was  the  exclusio 
altering,  bat  on  the  contrary  the  expressio  unius  was  the  expression  of 
that  which  it  was  the  purport  and  intention  of  the  instrument  to  carry 
out  all  througlL 

The  present,  ease  seems  to  me  exceedingly  different.  I  think  there  is 
i  dear  and  manifest  expression  of  intention  upon  the  whole  lease  as 
between  the  parties  on  both  sides  that  all  the  eoal  should  be  worked  that 
exld  be  worked  consistently  with  the  provision  which  protects  certain 
portions  of  the  property;  and  that  the  lessor  has  for  his  own  benefit  and 
fct  his  own  purposes  inserted  a  covenant  by  which  the  lessee  covenants  to 
work  the  whole  of  the  coal  so  far  as  it  can  be  worked  with  safety,  which, 
far  the  masons  I  shall  presently  give,  will  be  found  to  apply  entirely  to 
a  proper  and  safe  working  of  the  mine.  When  therefore,  on  the  one 
hand,  the  lessor  has  stipulated  not  by  way  of  privilege  to  the  lessee  but 
by  way  of  obligation  that  he  shall  work  all  the  coal  that  can  be  worked 
with  safety,  and,  on  the  other  hand,  certain  portions  of  the  property  are 
earetoly  sought  to  be  'protected  in  such  a  manner  that  it  is  scarcely 
possible  to  conceive  that  there  was  any  intention  of  going  beyond  the 
protection  there  stated,  and,  further,  a  special  compensation  is  provided 
fcr  damage  done  to  the  part  not  protected,  I  can  come  to  only  one  con- 
elnrion,  vis.,  that  there  was  an  intention  that  all  the  coal  that  could  be 
got,  regard  being  had  to  the  safety  of  the  mine,  should  be  got,  and  that 
no  damage  should  be  done  to  the  specially  protected  portions  of  the 
surface. 

Tbe  lease  begins  by  a  grant  of  the  general  powers  of  mining, 
"subject  to  the  restrictions  in  that  behalf  hereinafter  contained," 
preparing  the  mind  for  special  restrictions  to  be  imposed  upon  the  work- 
i&&  and  that  where  there  was  to  be  protection  it  would  be  expressed. 
Then  there  is  a  covenant  to  pay  the  tenants  or  occupiers  of  the  lands 
at  the  rate  of  4/.  per  acre  "  by  way  of  satisfaction  for  the  loss,  damage  or 
spoil  of  bo  much  of  their  lands  as  should  be  occasioned  by  pit  room  or 
heap  room,  or  by  the  exercise  or  enjoyment  of  any  of  the  liberties,  privi- 
leges or  easements  thereby  granted."  That  covenant  is  open  to  the 
question  whether  it  refers  to  the  surface  privileges  granted,  or  to  all  the 
powers  of  mining.  For  instance,  suppose  an  acre  of  ground  sunk  down 
bodily  into  a  hole  where  there  could  be  no  possibility  of  working  it,  it 
.  appears  to  me  the  words  would  be  large  enough  to  include  a  rent  of  4/.  per 
aae  in  respect  of  that  acreage  which  had  become  absolutely  unworkable 
at  the  surface  in  consequence  of  the  privileges  granted  for  the  working  of 
the  mine.  Then  comes  a  covenant  by  the  lessees  which  is  very  important ; 
that  they  will  work  and  carry  on  the  colliery,  coal  mines  and  seams  of  coal 
"in  amir,  proper  and  orderly  manner,  and  according  to  the  best  and  most 
approved  method  of  working  collieries  of  a  like  nature  on  the  rivers 
Tyne  and  Wear,  and  so  as  to  produce  with  safety  the  greatest  quantity 
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thereof,  and  shall  not  nor  will  at  any  time  during  the  said  term,  know- 
Taylor  ^^j  do  or  suffer  to  be  done  any  wilful  or  negligent  act,  matter  or 
Shapto.  thing  whatsoever  which  may  hazard  or  endanger  the  said  colliery,  coal 
mines  and  seams  of  coal,  or  any  of  them,  or  which  may  bring  any  creep 
or  thrust  npon  the  same,  or  occasion  any  loss,  damage  or  detriment 
thereto,  or  which  may  tend  to  hinder,  stop  or  obstruct  any  of  the  water- 
courses,  air  courses,  passages  or  drifts  which  shall  be  in  or  belonging  to 
the  same."  Taking  the  whole  of  that  covenant  together  the  only  rea- 
sonable construction  of  the  former  part  is  that  the  lessees  are  bound 
so  to  work  as  to  get  all  the  coal  they  possibly  can  without  danger 
to  the  colliery.  The  surface  is  not  at  all  the  matter  in  contemplation. 
The  lessees  must  not  bring  creep  or  thrust  upon  the  mine.  The  coven- 
ant might  have  application  to  the  low  main  seam,  to  which  I  wDl 
advert  presently,  or  to  stopping  up  any  drift  or  watercourse,  but  it 
has  no  application  to  any  other  state  of  things.  And  therefore,  from 
that  covenant  standing  alone  without  any  other  provision  it  would  be 
implied  that  the  lessees  were  to  get  all  they  could  without  danger  to 
the  mine ;  still  of  course,  to  a  certain  extent,  leaving  the  question  as  to 
the  general  common  law  right  and  the  presumed  right  of  support  to  the 
surface,  provided  there  was  nothing  afterwards  in  the  lease  which  touched 
that  question.  It  is  by  a  combination  of  all  these  covenants  that 
we  ascertain  the  true  meaning  and  intent  of  the  parties  to  the  lease. 
The  intent  of  the  lessor  so  far  is,  that  the  lessees  should  get  the 
greatest  quantity  of  coal  without  damage  to  the  mine,  still  reserving 
his  general  right  to  have  the  surface  supported.  So  far  as  it  goes, 
it  is  a  strong  indication  of  intention  on  the  part  of  the  lessor  to  get 
the  fullest  benefit  he  can,  irrespective  of  the  surface,  and  only  pro- 
viding against  danger  to  the  mine  itself.  I  agree  with  Mr.  Faber 
that  a  provision  to  work  according  to  the  best  and  most  approved 
method  of  working  collieries  of  a  like  nature  on  the  rivers  Tyne  and 
Wear  only  means  the  best  and  most  approved  method  of  working 
which  will  be  consistent  with  the  other  terms  and  provisions  of  the 
lease  and  the  other  legal  rights  of  the  parties,  and  that  expression  of 
Tynt  and  Wear  working  would  not  alone  justify  the  cutting  away  these 
pillars,  although  it  may  be  proved  that  the  common  mode  of  working 
according  to  the  Tyne  and  Wear  method  is  to  work  up  to  the  barrier, 
and  then  in  coming  back  to  cut  away  the  pillars  which  were  left  for  the 
express  purpose  of  working  the  minerals  up  to  the  barrier,  the  pillars 
being  cut  away  upon  the  return  of  course  with  safety  to  the  workmen 
and  to  the  drifts  and  air  courses  and  other  parts  of  the  mine,  but  doing 
that,  according  to  the  custom  referred  to,  in  a  proper  orderly  way  of 
working  a  mine.  It  is  not  unimportant  in  that  sense  that,  without 
looking  to  the  leases  now  before  me,  and  which  the  other  witnesses  hare 
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spoken  to  when  they  spoke  of  the  method  of  working  according  to  the 
Tynt  and  Wear  method,  I  can  only  come  to  this  conclusion,  not  that  - 
every  leasee  is  entitled  so  to  do,  but,  supposing  a  person  has  a  lease  which 
authorises  his  working  at  all  by  cutting'  away  the  pillars,  then  the 
proper  method  of  doing  it  is  that  which  the  defendant  has  adopted,  viz., 
according  to  the  best  and  most  approved  method  of  working  on  the  Tyne 
and  Wear.  This  is  a  custom  and  practice  of  cutting  away  the  pillars 
which  must  be  supposed  to  be  in  the  minds  of  these  parties,  unless  we 
find  that  they  have  made  some  arrangement  by  which  the  provision  of 
the  lease  is  to  be  construed  differently. 

It  is  further  to  be  observed  that  it  seems  to  have  occurred  to  the 
lesson  that  the  effect  of  the  covenant  to  work  so  as  to  produce  with 
wfety  to  the  mine  the  greatest  quantity  of  merchantable  coal  might  be 
to  let  down  houses  and  injure  other  property  which  they  would  wish 
to  protect ;  and,  accordingly,  the  next  covenant  which  comes  in  a  natural 
course  is,  that  the  lessees  "  shall  not  nor  will  sink  any  pit  or  pits  within 
200  yards  of  any  dwelling-house,  building  or  farm  yard  erected  or  to  be 
meted  upon  any  of  the  lands  or  grounds  hereinbefore  mentioned  without 
the  consent  in  writing  of  the  lessor  or  his  assigns.  Even  there  the  pos- 
sibility is  contemplated  of  the  lessor  in  giving  his  consent  being  more 
mindful  about  his  coal  than  the  value  of  the  houses,  but  still  such 
working  is  not  to  be  without  consent :  and  then  there  is  a  covenant  that 
they  "shall  and  will  leave  the  coal  in  each  and  every  seam  which  may 
he  wrought  under  the  mansion  house  or  offices  at  WhUwortk  Park,  by 
virtue  of  this  demise,  to  the  extent  ot  the  line  delineated  upon  the  surface 
plan  upon  the  back  of  these  presents  and  therein  coloured  blue,  which 
aaid  coal  shall  be  left  for  the  support  of  the  said  mansion  house  and 
offices,  and  shall  not  be  reduced  or  passed  through  without  such  consent 
*■  aforesaid  on  any  pretence  whatsoever ;  and  shall  not  nor  will,  without 
nch  consent,  carry  on  any  surface  operations  upon,  nor  by  any  means 
whatsoever"— which  of  course  applies  to  underground  operations—"  do 
or  occasion  any  injury  or  damage  to  such  parts  of  the  lands  or  grounds 
hereinbefore  mentioned  as  are  now  occupied  by  dwelling  houses  and 
tab  respective  offices,  or  by  gardens,  pleasure  grounds  or  farm  yards, 
«  by  either  of  the  parks  belonging  to  the  WhUworth  estate."    It 
appears  to  me  when  those  two  classes  of  covenants,  are  coupled  together 
the  necessary  inference  is  that  it  is  the  intent  that  all  the  coal  that  can 
°*  got  without  hurting  the  mine  shall  be  got,  provided  always  that  cer- 
tain specified  property,  and  that  alone,  shall  be  protected,  and  its  surface 
light  to  support  saved.    In  that  respect  the  present  differs  widely  from 
*•  case  of  DugdaU  v.  Robertson  (3  K.  $  J,  695).    The  lease  protects 
not  merely  the  mansion  house  and  dwelling  houses,  but  gardens,  pleasure 
grounds  and  the  parks ;  so  that  the  whole  surface  is  contemplated.    The- 
pttues  who  had  this  instrument  before  them,  and  were  preparing  tc> 
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settle  their  mutual  rights  and  the  rights  of  those  who  came  after  them 
~  under  it,  provided  on  the  one  hand  for  the  benefit  both  of  the  lessor 
and  of  the  lessees  that  they  should  work  all  the  coal  that  they  could 
get,  and  on  the  other  for  the  benefit  of  the  lessor  that  not  only  his 
mansion  house  and  certain  other  houses  should  be  protected  but 
all  those  then  existing  upon  the  estate,  the  extent  of  the  protection 
being  carefully  defined  by  the  words  used.  When  a  large  portion 
of  the  surface  is  thus  selected  and  protected  from  disturbance  without 
consent,  the  inference  is  irresistible  that  the  working  under  any 
other  part  of  the  surface  is  to  go  on  so  as  to  get  the  greatest  Quantity 
of  coal  [£is  Honour  then  adverted  to  the  acts  and  dealings  of  the 
parties  as  leading  to  this  construction,  and  also  to  the  fact  that  between 
1655  and  1856  the  viewer  appointed  by  the  plaintiff  to  inspect  the 
workings  of  the  colliery  had  perfect  knowledge  that  the  whole  of  the 
coal  was  being  got.] 

There  is  another  clause  about  the  barriers  which  immediately  follows 
this,  shewing  that  the  parties  had  before  their  minds  all  the  protection 
they  intended  to  insert!  Ipcause  they  go  on  to  provide  for  barriers 
afterwards,  but  taking  care  as  to  what  shall  be  done  for  the  due  pro- 
tection of  the  lessor's  interest ;  and  it  seems  to  me  therefore  that,  as 
far  as  regards  any  portion  of  the  coal  worked  under  land  which  was 
simply  agricultural,  either  cultivated  or  waste,%  where  and  on  which  ne 
buildings  were  then  standing,  there  has  been  no  infringement  of  the 
covenant  by  the  lessees,  as  they  were  only  bound  to  support  that  land 
upon  which  the  eighteen  houses  stood,  but  which  had  been  allowed  to 
be  let  down  by  the  working  five  or  six  years  ago  to  the  knowledge  of  all 
parties.  The  circumstance  that  five  hundred  or  any  other  number  of 
houses  have  since  been  built  will  not  alter  the  rights,  or  duties>or  obliga- 
tions of  the  lessees.  The  lessor  is  the  person  who  comes  here  to  complain, 
and  he  has  knowledge  of  the  lease  and  its  contents,  and  must  be  taken 
to  have  known  all  the  consequences  which  result  from  the  lease. 

[His  Honour  then  disposed  of  two  points  relating  to  the  low  main 
seam.  First,  that  the  letting  down  the  ceiling,  which  would  impede 
access  to  the  barriers  between  this  mine  and  the  next,  was  no  ground  of 
complaint,  as  those  barriers  were  not  left  for  the  purpose  of  being  worked, 
but  to  prevent  the  water  coming  in  from  the  adjoining  mine  and  drowning 
this  mine.  Secondly,  that  there  was  no  proof  of  injury  to  the  mine 
from  the  low  main  seam  having  been  let  down.] 

Bill  dismissed,  with  < 
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tical  Commissioners  for  England  against  The * 

.  Railways 

Wycombe  Railway  Company.  clauses  Con- 

1.  The  Railways  Clauses  Congolidation  Act,  1845,  8  &  9  Vict  e.  20.  ly$f  £)? 

*.  16n  enacts,  that  "  subject  to  the  provisions  and  restrictions  in  this  and  .  i  a*   ' 

the  special  Act*  &c,  it  shall  be  lawful  for  the  Company,  for  the  purpose  gj^^i  j^cft 

of  constructing  the  railway,  &c.,"  to  execute  certain  works,  among  which  pEjIj  and  ' 

are  to  "divert  or  alter,  as  well  temporarily  as  permanently,  the  course  AeC4iofU  fo. 


J  the 

»d  they  may  do  all  other  acts  necessary  for  making,  maintaining,  Peace' 
altering  or  repairing,  and  using  the  railway."    Held,  that  the  powers 
here  confesrea  must  be  understood  as  restricted  to  such  acts  as  are 
necessary  to  the  construction  of  the  railway,  and  do  not  extend  to  acts 
done  for  the  saying  of  expense  or  inconvenience  to  the  Company. 

2.  The  plans  and  sections  of  a  proposed  railway  deposited  with  the 
clerks  of  the  peace  indicating  the  works  proposed  to  be  affected  in  con- 
structing the  line  gives  no  authority  to  the  Company  to  carry  those 
works  into  effect,  except  so  far  as  they  are  authorized  by  The  Railways 
Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  e.  20.,  or  the  special  Act 
regulating  the  Company :  confirming  the  decision  in  The  Attorney  General 
t.  The  Great  Northern  Railway  Company,  IDeQ.fB.  75. 

TM'ANDAMUS  to  the  defendants,  who  were  em- 
powered by  stat.  24  &  25  Viet.  c.  lxxxvii.  to  make 
a  railway  from  the  parish  of  Princes  Risborough,  in 
Buckinghamshire,  to  the  parish  of  Aylesbury,  in  the 
same  county,  commanding  them  to  carry  a  certain 
public  highway  and  carriage  road  over  the  railway,  or 
the  railway  oyer  the  public  highway  and  road,  by  means 
of  a  bridge,  where  the  line  crossed  the  public  highway 
and  road,  instead  of  the  railway  crossing  the  same  on  a 
level.  The  writ  was  granted  at  the  instance  of  the 
Ecclesiastical  Commissioners  for  England,  whose  lands 
were  bounded  by  the  highway. 

Return.  That  before  and  at  the  time  of  the  passing  of 
the  Act,  certain  plans  and  sections  of  the  railway  which 
the  Company  were  thereby  empowered  to  make,  shewing 

.2  . 
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The  Qubix    the  pi*1118*  containing  the  names  of  the  owners  and 
Wycombe     le******  or  reputed  owners  and  lessees,  and  of  the  occu- 
Kjjj^ay      piers  of  the  lands  through  which  the  railway  would  pass, 
were  duly  deposited  with  the  respective  clerks  of  the 
peace  for  the  several  counties  through  which  respectively 
it  was  then  proposed  and  intended  that  the  railway 
should   pass,  and   that  the   land    within    alleged    to 
form  the  part  within  mentioned  of  the  public  highway 
and  road  was  duly  shewn  and  delineated  upon  the  plans 
and  described  in  the  books  of  reference  as  then  forming, 
which  it  in  fact  then  did  form,  part  of  the  public 
highway  and  road,  and  that  it  was  also  delineated  and 
shewn  upon  the  plans,  and  stated  in  the  books  of  refer- 
ence that  in  the  event  of  the  making  and  passing  of  the 
Act  the  Wycombe  Railway  Company  proposed  to  make 
and  construct  the  then  intended  railway  across  the 
land  so  within  alleged  to  form  the  part  within  men- 
tioned of  the  public  highway  and  road,  and   which 
were  then  in  fact  part  of  the  public  highway  and  road, 
and  also  across  another  part  of  the  public  highway 
and  road  as  it  then  existed,  in  such  a  manner  that  a 
certain  curve  or  bend  in  the  public  highway  and  road  as 
it  then  existed  of  the  length  of  thirty  chains  or  thereabouts, 
which  then  in  part  so  bounded  the  land  belonging  to 
the  Ecclesiastical  Commissioners  for  England  would  be 
separated  by  the  then  intended  railway  from  the  residue 
of  the  public  highway  and  road,  and  that  it  was  also 
delineated   and    shewn   in   and    upon   the   plans   and 
stated  in  the  books  of  reference,  that  in  the  event  of 
the  making  and  passing  of  the  Act,  the  Wycombe  Bail- 
way  Company  proposed  to  alter  and  divert  the  course  of 
the  public  highway  and  road  as  it  then  existed  at  the 
parts  thereof  which  would  be  so  crossed  by  the  then 
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intended  railway,  by  constructing  there  for  the  public 
use  another  public  highway  or  road  of  the  same  width 
as  the  curve  or  bend  parallel  to  and  by  the  side  of 
the  intended    railway    and    without    the    boundary 
thereof,  which,  when   so  constructed,  would    connect 
together  the  two  ends  or  portions  of  the  public  highway 
and  road  from  which  the  curve  or  bend  would  be  so 
separated  by  the  intended  railway  in  such  a  manner 
that  any  person,  either  with  or  without  horses,  cattle 
and  carriages,  might  pass  and  repass  upon  and  along  the 
public  highway  and  road  as  and  when  diverted  to  and  from 
the  respective  ends  or  termini  of  the  public  highway 
or  road  without  crossing  or  passing  upon  or  over  the 
intended  line  of  railway  or  any  part  thereof.     And  that 
the  Wycombe  Railway  Company  afterwards,  and  after 
the  making  and  passing  of  the  Act,  made  the  proposed 
railway  in  the  lines  and  upon  the  lands  delineated  upon 
the  plans  and  described  in  the  books  of  reference,  and 
according  to  the  levels  described  on  the  sections,  and 
that  it  then  became  and  was  necessary  and  proper  for 
the  purpose  of  so  making  the  railway,  to  enter  upon, 
take  and  use  the  land  which  was  comprised  in  the  parts 
of  the  public  highway  and  road  as  it  then  existed  and 
then  and  there  permanently  to  divert  and  alter.    And 
the  railway  Company   did    then    and   there   for  the 
purpose  aforesaid,  and  under   and   by  virtue  of  the 
powers  of  the  Act  and  of  the  Acts  incorporated  there? 
vith,  enter  upon,  take  and  use  the  lands  and  perma- 
nently divert  and  alter  the  then  existing  course  of  the 
public  highway  and  road  at  the  parts  thereof,  and  as  and 
in  the  manner  and  for  the  purposes  so  shewn  and 
delineated  upon  the  plans  and  described  in  the  books  of 
reference,  and  according  to  the  levels  described  on  the 
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sections,  and  put  the  same  into  a  permanently  substan- 
tial condition  equally  convenient  to  the  public  as  the 
old  road  before  the  diversion  thereof,  and  always 
suffered  and  permitted  the  public  to  use  the  diverted  or 
altered  public  highway  and  road  so  constructed,  and  in 
so  altering  and  diverting  the  public  highway  and  road 
the  Company  did  as  little  damage  as  could  be,  and 
had  always  made  and  been  ready  and  willing  to  make 
full  satisfaction,  in  the  manner  provided  in  and  by  the 
Act  and  the  Acts  incorporated  therewith,  to  all  parties 
interested  for  all  damage  by  them  sustained  by  reason 
of  the  exercise  by  the  Company  of  the  powers.  And 
that  by  reason  of  the  premises  and  under  the  powers 
and  provisions  of  the  Acts  of  Parliament  the  land  over 
which  the  railway  crossed  as  within  mentioned  and 
within  alleged  to  be  a  part  of  the  public  highway 
and  road  had,  before  and  at  the  time  of  the  issuing 
of  the  writ,  and  at  and  from  the  time  of  the  making 
of  the  railway  and  the  diversion  of  the  road,  ceased 
to  be  any  part  or  portion  of  the  public  highway  and 
road,  and  that  at  the  time  of  the  issuing  of  the 
writ,  and  at  and  from  the  time  of  the  making  of  the 
railway,  the  railway  did  not  cross  any  public  highway  or 
road  at  the  point  or  spot  in  the  writ  mentioned. 

Issue. 

The  cause  came  on  to  be  tried  before  the  Lord  Chief 
Baron  at  the  Aylesbury  Summer  Assizes,  1865,  when  a 
verdict  was  entered  for  the  defendants,  subject  to  the 
following  case. 

By  the  Wycombe  (Extensions  to  Oxford  and  Ayles- 
bury) Act,  1861,  24  &  26  Vict.  c.  lxxxvii.  *.  4,  the 
defendants  were  authorized  among  other  things  to 
construct  a  railway  to  be  wholly  situate  in  the  county 
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of  Buckingham,  to  commence  in  the  parish  of  Princes       1867. 

Bubwwujh,  and  to  terminate  in  the  pariah  of  Aylesbury,    The  qubkh 

passing  through,  among  other  places,  the  pariah  of  Stoke     Wt^hbi 

MandeviUe.  Railway 

Company. 

Before  and  at  the  time  of  the  passing  of  the  Act,  the 
defendants  deposited  with  the  clerk  of  the  peace  for  the 
county  of  Buckingham  certain  plans  and  sections,  shew- 
ing the  Unes  and  levels  of  the  intended  railway,  with 
certain  books  of  reference,  as  in  the  Act  mentioned. 

The  defendants  constructed  a  railway  commencing  in 
the  parish  of  Princes  Risborough  and  terminating  in  the 
parish  of  Aylesbury,  and  the  line  of  the  railway  crossed 
a  certain  highway  and  public  carriage  road  running 
from  Aylesbury  to  Stoke  MandeviUe,  By  reason  of  the 
line  of  railway  being  so  constructed  a  curve  or  bend  in 
the  highway  and  public  carriage  road  of  the  length  of 
thirty  chains  or  thereabouts,  was  separated  by  the  line 
of  the  railway  from  the  residue  of  the  highway  or 
public  carriage  road.  The  defendants  also  constructed 
a  road  parallel  to  and  by  the  side  of  the  line  of  railway 
and  without  the  eastern  boundary  thereof,  which  road 
connected  together  the  two  ends  or  portions  of  the  high* 
way  and  public  carriage  road  from  which  the  curve  or 
bend  was  so  separated  by  the  line  of  railway. 

The  prosecutors  were  the  owners  of  land  situate  in  the 
ymh  of  Aylesbury. 

A  public  bridle  road  ran  out  of  the  curve  or  bend  at 
the  north  west  corner  thereof.  There  was  no  other  means 
of  access  from  the  public  bridle  road  to  the  highway 
and  public  carriage  road  lying  east  of  the  railway  except 
across  the  line  of  railway. 
The  line  of  railway  was  constructed  so  as  to  cross  on 
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the  level.  The  approaches  to  the  line  of  railway  were  in 
a  cutting.  For  about  200  yards  towards  Aylesbury  the 
line  of  railway  was  straight ;  at  that  distance  the  line  of 
railway  passed  from  a  cutting  to  an  embankment  and 
at  a  curve. 

The  defendants  had  not  obtained  the  consent  of 
justices  of  the  peace  in  petty  sessions  to  carry  the 
railway  across  a  highway  on  the  level  in  the  manner 
provided  in  the  46th  and  49th  sections  of  The  Railway 
Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  e.  20. 

The  questions  for  the  opinion  of  the  Court  were : — 

First  Whether  the  facts  supported  the  return. 

Second.  Whether  the  validity  of  the  return  was  a 
question  for  the  Court. 

Third.  If  so,  whether  the  return  was  valid. 


The  case  was  argued  January  19th,  and  January  26, 
and  judgment  given  on  the  latter  day. 


Bulwer  {Witt  with  him),  for  the  prosecution. — The 
return  is  not  supported  by  the  facts  stated  in  the  case. 
-The  defendants  had  no  power  under  their  special  Act, 
24  &  25  Vict.  c.  lxxxvii.  to  divert  or  cross  this  road  on 
a  level.  Sect.  1  incorporates  the  Railway  Clauses 
Consolidation  Act,  8  &  9  Vict.  c.  xx.  By  sect  3  "The 
Company  may,  subject  to  the  provisions  of  this  Act 
and  of  the  Acts  incorporated  therewith,  make  and 
maintain  the  railways  in  the  lines  and  upon  the  lands 
delineated  upon  the  said  plans  and  described  in  the  said 
books  of  reference,  and  according  to  the  levels  de- 
scribed on  the  said  sections,  and  the  Company  may 
enter  upon,  take,  and  use   such  of  the   said  lands  as 
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shall  be  necessary  for  all  or  any  of  such  purposes." 
The  deposited  plans  and  sections  point  oat  that  the 
defendants  intended  to  make  the  diversion  of  the  high- 
way in  a  certain  direction,  but  they  confer  no  authority 
to  divert  a  road,  and  are  binding  only  as  to  the  line  there 
delineated.  The  Attorney  General  v.  The  Great  Northern 
Railway  Company  (a),  The  North  British  Railway  Com- 
pany y.  Tod  (ft),  Beardmer  v.  The  London  and  North 
Wettern  Railway  Company  (<?).  Sect  6  empowers  the 
defendants  to  cross  two  public  roads  on  a  level,  but  not 
this  road.  The  defendants  say  that  they  have  diverted 
this  road,  and  that  the  portion  of  it  cut  off  by  the  rail- 
way is  extinguished. 

The  Railways  Clauses  Consolidation  Act,  1846, 
8  &  9  VicL  c.  20.  s.  16.,  which  gives  a  power  to  *'  divert 
or  alter,  as  well  temporarily,  as  permanently,  the  course 
of  any  *  *  *  roads,  streets,  or  ways"  applies  to  works 
executed  "for  the  purpose  of  constructing  the  railway, 
or  the  accommodation  works  connected  therewith." 
This  is  not  a  diversion  for  that  purpose.  Sections 
46  and  56  belong  to  a  group  of  sections  headed 
"And with  respect  to  the  crossing  of  roads,  or  other 
interference  therewith,  be  it  enacted  as  follows.  Sect. 
46.  If  the  line  of  the  railway  cross  any  turnpike 
road  or  public  highway,  then  (except  where  otherwise 
provided  by  the  special  Act)  either  such  road  shall  be 
earned  over  the  railway,  or  the  railway  shall  be  carried 
over  such  road,  by  means  of  a  bridge,  of  the  height  and 
width  and  with  the  ascent  or  descent  by  this  ordhe 
special  Act  in  that  behalf  provided ;  and  such  bridge, 


1807. 

Tbe  Queih 

▼. 
Wtoombi 

Railway 
Company. 


(«)  ADeG.fS.  75.  (b)  12  CL  #  F.  722. 

(e)  1  Mae.  #  <r.  112. 


266 


HILARY  TERM. 


1867. 
The  Qcnnr 

T. 

Wtoombb 
Railway 
Company. 


with  the  immediate  approaches,  and  all  other  necessary 
works  connected  therewith,  shall  be  executed,  and  at  all 
times  thereafter  maintained,  at  the  expense  of  the  Com- 
pany :  Provided  always,  that,  with  the  consent  of  two  or 
more  justices  in  petty  sessions,  as  after  mentioned,  it 
shall  be  lawful  for  the  Company  to  carry  the  railway 
across  any  highway,  other  than  a  public  carriage  road, 
on  the  level."  Sect.  56.  "If  the  road  so  interfered  with 
can  be  restored  compatibly  with  the  formation  and  use 
of  the  railway,  the  same  shall  be  restored  to  as  good  a 
condition  as  the  same  was  in  at  the  time  when  the 
same  was  first  interfered  with  by  the  Company,  or  as 
near  thereto  as  may  be ;  and  if  such  road  cannot  be 
restored  compatibly  with  the  formation  and  use  of  the 
railway,  the  Company  shall  cause  a  new  or  substituted 
road,  or  some  other  sufficient  substituted  road,  to  be 
put  into  a  permanently  substantial  condition,  equally 
convenient  as  the  former  road,  or  as  near  thereto  as 
circumstances  will  allow;  and  the  former  road  shall  be 
restored,  or  the  substituted  road  put  into  such  condition 
as  aforesaid,  as  the  case  may  be,  within  the  following 
periods  after  the  first  operation  on  the  former  road  shall 
have  been  commenced,  unless  the  trustees  or  parties 
having  the  management  of  the  road  to  be  restored  by 
writing  under  their  hands  consent  to  an  extension  of 
the  period,  and  in  such  case  within  such  extended  period ; 
(that  is  to  say),  if  the  road  be  a  turnpike  road,  within 
six  months,  and  if  the  road  be  not  a  turnpike  road, 
withyi  twelve  months."  [He  also  referred  to  sects.  58, 54* 
and  cited  the  observations  of  Grander  J.  in  The  Mar- 
quis of  Salisbury  v.  The  Great  Northern  Raihoay  Com- 
pany (a).] 

(a)  6  a  B.  N.  8.  171  215. 
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Eeane  (Merewether  with  him)  for  the  defendants.—  1867. 
This  diversion  being  marked  on  the  deposited  plan  is  The  QobuT 
authorised  by  stat  24  &  25  Vict.  c.  lxxxvii.  s.  3.  Also  wyoombs 
the  power  to  make  it  exists  under  The  Railways  Clauses  (JjfjJJ* 
Consolidation  Act,  1845,  8  &  9  Vict  e.  20.  s.  16., 
Phillips  y.  The  London,  Brighton  and  South  Coast  Rail- 
way  Company  (a).  That  section  empowers  the  Company 
to  "  do  all  other  acts  necessary  for  making,  maintaining, 
altering,  or  repairing,  and  using  the  railway."  This 
was  a  work  necessary  for  making  the  railway,  though  it 
was  not  impossible  to  construct  a  bridge  for  carrying  the 
road  over  the  railway,  or  for  carrying  the  railway  over 
the  road.  Further,  this  is  an  extinction  of  a  road, 
The  Marquis  of  Salisbury  v.  The  Great  Northern  Railway 
Company  (J).  [He  also  referred  to  sect.  68,  and  cited 
Sadd  v.  The  Maldon,  £c,  Railway  Company  (<?),  The 
Prmst  and  Eton  College  v.  The  Great  Western  Railway 
Company  (d\  Abraham  v.  The  Great  Northern  Railway 
Company  (e).  Blackburn  J.  All  the  cases  on  this 
subject  are  collected  in  Hodges  on  Railways,  502,  &c, 
3rded.] 

Bvhxr,  in  reply. 

Cockbitbn  C.  J.  Our  judgment  must  be  for  the 
down. 

The  case  depends  on  the  construction  of  the  special 
Act  of  this  Company,  25  &  26  Viet.  c.  lxxxvii.,  and  The 
Railways  Clauses  Consolidation  Act,  8  &  0  Vict.  c.  20., 
from  which,  taken  together,  it  appears  that  the  return 

W  4  Gif.  46.  (ft)  5  C.  B.  N.  S.  174. 

W  6  Exch.  143.  (<0  1  Bail.  Cat.  200. 

(e)  16  Q.  B.  586. 
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to  this  mandamus  is  not  true  in  fact,  and,  if  it  were,  is 
bad  in  law. 

First.  It  is  contended  that  on  the  plans  and  books  of 
reference  for  the  construction  of  this  railway  which 
were  deposited  with  the  clerk  of  the  peace  as  the  foun- 
dation for  the  special  Act,  the  Company  acquired  a 
right  to  divert  this  road.  Both  on  principle  and  on  the 
authority  of  the  case  cited  for  the  prosecution,  The 
Attorney  General  v.  The  Great  Northern  Railway  Com- 
pany (a),  I  am  of  opinion  that  this  is  not  so.  When  it 
is  proposed  to  construct  a  railway,  plans  and  books  of 
reference  are  deposited  with  the  clerks  of  the  peace  of 
the  counties  through  which  the  railway  is  to  run  in 
order  that  the  levels  of  the  line  may  be  ascertained. 
But  where  there  is  an  intention  on  the  part  of  the 
Company  to  interfere  with  private  rights  beyond  the  con- 
struction of  the  railway,  there  the  matter  falls  altogether 
within  the  general  Act,  and  the  Company  must  give 
express  notice  of  their  intention  to  the  parties  that  will 
be  damnified  thereby,  and  obtain  an  express  enactment 
of  the  Legislature,  in  which  case  provision  is  made  for 
compensation  to  those  parties.  The  powers  obtained  by 
a  Company  in  their  special  Act  are  always  subject  to 
the  provisions  in  the  general  Act,  and  we  are  therefore 
referred  to  it,  and  especially  to  sect  16,  which  gives 
power  to  Companies  to  "  divert  or  alter,  as  well  tem- 
porarily as  permanently,"  the  course  of  any  roads, 
streets,  or  ways,  or  raise  or  sink  th*  level  of  them, 
"in  order  the  more  conveniently  to  carry  the  same 
over  or  under  or  by  the  side  of  the  railway,  as 
they  may  think  proper."  Now  if  those  terms  stood 
alone  it  might  be  contended  that  it  was  at  the  option 

(a)  4DeG.#8.  75. 


XXX.   VICTORIA. 


269 


or  discretion  of  the  Company  constructing  a  railway 
to  divert  a  road  so  that  it  should  not  interfere  with 
thefr  railway.    But  the  Legislature  never  could  have 
meant  to  give  such  a  power  of  interfering  with  public  or 
private  rights  as  that,  and  both  at  the  beginning  and  the 
end  of  the  section  the  power  is  conferred  in  language 
which  shews  that  Parliament  intended  to  limit  it.    For 
the  section  begins  "  Subject  to  the  provisions  and  restric- 
tions in  this  and  the  special  Act,  and  any  Act  incorpo- 
rated therewith,  it  shall  be  lawful  for  the  Company,  for 
the  purpose  of  constructing  the  railway,  or  the  accommo- 
dation works  connected  therewith  hereinafter  mentioned, 
to  execute  any  of  the  following  works,  (that  is  to  say); 
then  follows,  inter  alia,  the  enactment  about  altering  and 
diverting  roads,  &c.     What  is  meant  by  the  expression 
"for  the  purpose  of  constructing  the  railway?"    That 
is  to  be  found  in  the  last  paragraph  of  the  section,  "they 
may  do  all  other  acts  necessary  for  making,  maintain- 
ing, altering,  or  repairing,  and  using  the  railway ."    The 
meaning  of  that  section  I  take  to  be,  that  the  powers 
thereby  conferred  are  limited  not  only  to  what  is  done 
in  the  construction  of  the  railway,  but  to  what  is  neces- 
*wy  to  that  construction,  t.  e.  without  which  the  railway 
cannot  be  made.     Unless  that  restriction  is  put  on  the 
words,  the  Company  might  take  a  street  in  a  crowded 
town,  or  divert  a  road  between  two  termini  distant 
ever  so  many  miles,  in  such  a  manner  as  to  inflict  the 
greatest  possible  inconvenience  on  the  persons  living 
between  those  points.     I  do  not  think  Parliament  ever 
meant  to  grant  such  a  power.   Then  comes  the  question, 
Was  what  was,done  here  necessary  for  the  construction 
of  the  railway.    Mr.  Keane  at  first  said  that  it  was  part 
of  the  deposited  plans,  but  he  afterwards  gave  up  that 
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point,  and  I  think  there  is  nothing  in  it.  The  question 
therefore  is,  was  this  necessary  for  the  construction  of 
the  railway  only.  It  was  perhaps  necessary  for  the 
advantage  of  and  less  expensive  to  the  Company,  bnt 
we  must  not  look  to  that  alone  and  disregard  the  rights 
and  convenience  of  others.  The  road  might  have  been 
carried  over  or  under  the  railway.  This  return  is  there- 
fore bad. 


Blackburn  J.  I  am  of  the  same  opinion.  The 
railway  Company  had  no  right  to  divert  this  road  except 
by  virtue  of  some  Act  of  Parliament,  and  accordingly 
this  return  is  endeavoured  to  be  supported  on  the 
ground  that  they  were  authorised  by  statute  to  do  what 
they  have  done.  It  is  true  they  have  pointed  out  their 
intention  on  their  plans,  but  they  have  not  obtained 
any  special  enactment  enabling  them  to  carry  out  these 
plans.  The  case  of  The  Attorney  General  v.  The  Great 
Northern  Railway  Company  (a)  shews  that  the  description 
of  the  design  on  a  plan  is  not  a  parliamentary  licence 
unless  it  is  authorized  by  the  special  Act,  or  by  The 
Railways  Clauses  Consolidation  Act,  1845,  8  &  9  Vict 
c.  20.,  and  independent  of  that  decision  I  should  have 
thought  the  same.  Now  comes  the  important  question, 
are  the  Company  authorized  by  The  Railways  Clauses 
Consolidation  Act,  1845,  sect.  16,  to  divert  this  road  in 
the  way  they  have  done.  If  we  were  to  hold  that  they 
were,  we  should  be  carrying  the  power  much  farther  than 
the  Legislature  can  be  supposed  to  have  intended.  If 
they  can  change  a  line  of  road  as  has  been  done  here,  I 
see  nothing  to  prevent  them  doing  the  acts  pointed  out 
by  my  Lord.     Look  at  sect  16.    It  enables  them  to 

(a)  4DeG.fS.  75. 
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"  divert  or  alter,  as  well  temporarily  as  permanently,"        1867. 

roads,  streets  or  ways*  "  in  order  the  more  conveniently    The  Qukkh 

to  carry  the  same  over  or  under  or  by  the  side  of  the     wycombs 

railway,  as  they  may  think  proper."    But  we  must  limit 

these  words,  and  construe  them  thus,  reddendo  singula 

singulis*     When  the  railway  crosses  the  line  of  an  old 

road,  the  Company  may  divert  it ;  and  when  the  railway 

has  taken  part  of  a  road,  as  in  the  case  of  The  Marquis 

of  Salisbury  v.  The  Great  Northern  Railtoay  Company  (a), 

so  that  it  will  run  by  the  side  of  the  line,  the  Company 

may  alter  it  to  make  it  more  convenient    But  here 

they  seek  to  cut  the  line  at  two  points  to  make  it  run 

alongside  of  the  railway,  and  so  divert  it  twice  over. 

The  original  plan  was  only  to  cross  it,  whereas  if  they 

meant  this,  they  ought  to  have  got  a  power  to  enable 

them  inserted  in  the  special  Act 

I  therefore  think  that,  construing  the  law  as  I  have 
stated,  the  allegation  in  the  return  that'  the  defendants 
properly  diverted  this  road  is  not  proved,  that  allegation 
is  of  the  substance  of  the  return,  and  consequently  the 
verdict  should  be  entered  for  the  Crown. 


Mvllob  and  Lush  J  J.  concurred. 

Judgment  for  the  Crown. 

(a)  5  a  B.  N.  &  174. 
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Tuesday,  Hyams  against  Webster. 

FebruaryVMh' 

Metropolis  Where  a  contractor  has  opened  a  road  under  The  Metropolis  Man- 

Manage-  agement  Acta,  18  &  19  Vict.  e.  120.  «.   110.,  25  &  26   Vict.  c.  102. 

ment  Acts,  *•  »&»  hi*  obligation  as  between  him  and  the  public  ceases  as  soon  as 

18  #  19  Vict,  he  has  properly  reinstated  the  road,  and  it  is  the  duty  of  the  pariah 

c.  120.  «.  1 10.,  authorities  to  look  to  its  subsequent  repair,  whether  its  defective  condition 

25  4*  26  Vict,  arises  from  the  natural  subsidence  of  the  soil,  or  from  ordinary  wear  and 

e.  102.  *.  33.  tear. 
Responsibility 

of  contractor  ---^TT.-,                         .                                                    .         „ 

and  of  parish.   rPHIS  was  an  action  to  recover  compensation  for  an 
roaX        °*  injury  to  the  plaintiff's  wife,  arising  from  the  fall  of 

a  horse  in  St.  Mark's  Road,  Kennington,  along  which  she 
was  driving.  The  road  had  formerly  been,  but  had  ceased 
to  be  a  turnpike  road.  At  this  particular  spot  the 
materials  had  sunk,  leaving  a  hole  in  the  road,  which 
caused  the  horse  to  stumble  and  fall. 

The  defendant,  who  was  a  contractor,  had  under  a 
contract  with  the  Metropolitan  Board  of  Works,  opened 
the  road  for  the  purpose  of  constructing  a  sewer.  The 
work  had  been  done  in  lengths  of  twenty  feet  at  a  time. 
The  part  of  the  road  in  which  the  accident  happened 
had  been  finished  and  covered  in  in  the  summer  of  1864, 
and  the  whole  sewer  completed  in  the  October  following. 
The  accident  happened  in  February,  1865. 

It  appeared  in  evidence  that  a  subsidence  to  a  greater 
or  less  degree  sometimes  takes  place,  sooner  or  later, 
after  an  excavation  of  this  description  has  been  made, 
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however  well  the  cutting  may  have  been  filled  in;  and        1867. 
it  was  contended  that  the  defendant  ought  to  have       Htams 
anticipated  such  a  consequence,  and  to  have  watched     ^swiMa. 
and  repaired  the  defect  from  time  to  time  until  the  road 
had  become  as  firm  and  compact  as  it  was  before  the 
opening  was  made. 

The  Lord  Chief  Justice,  before  whom  the  case  was 
tried  at  the  London  Sittings  after  Hilary  Term,  1866,  left 
to  the  jury,  first,  whether  the  hole  was  the  consequence 
of  the  work  executed  by  the  defendant  through  a  defect 
in  the  filling  in,  or  through  a  subsidence  arising  from 
natural  causes,  and  secondly,  whether  the  parish  had 
taken  to  the  road  so  as  to  relieve  the  contractor  from 
any  obligation  to  look  after  the  work  and  make  good  its 
defects. 

The  jury  found  that  the  hole  was  occasioned  by 
natural  subsidence  (thus  negativing  negligence  in  the 
filling  in)  and  that  the  parish  had  not  taken  to-the  road, 
and  they  assessed  the  damages  at  40/. 

A  verdict  was  thereupon  entered  for  the  plaintiff,  leave 
bong  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit. 

Montagu  Chambers  having  obtained  a  rule  nisi  accord- 
ingly, in  Easter  Term,  1866,  the  case  was  argued  in 
Michaelmas  Term,  November  26,  before  Cockburn  C.  J., 
Mellob  and  Lush  J  J. 

BaUantine  Serjt.,  and  Laxton  shewed  cause. — The 
Metropolis  Management  Act,  1855, 18  &  19  Vict.  c.  120. 
*.  HO.  and  the  amending  Act,  25  ft  26  Vict,  c.  102. 
'•  83.  direct  that  where  a  street  or  turnpike  road  ia 
opened  for  any  lawful  purpose,  the  person  by  whom  it  ia 

™i»  Tin.  T  b.  ft  s* 
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1867.  so  opened  shall  restore  it  to  its  original  state  when  that 
Htams  purpose  has  been  accomplished.  Now  if  there  is  any 
Webster  naturftl  element,  either  in  the  place  or  in  the  nature  of 
the  road,  which  has  a  tendency  to  render  the  place 
dangerous  in  after  times,  the  road  cannot  be  considered 
as  restored  to  its  original  state  until  the  mischievous 
element  is  removed.  Here  that  has  not  been  done,  and 
the  accident  to  the  plaintiff's  wife  was  the  result 

Montagu  Chambers  and  Powell,  in  support  of  the 
rule. — A  road  having  been  taken  up  for  a  time  by  a 
contractor  according  to  the  directions  of  an  Act  of  Par- 
liament, does  not  relieve  the  parish  from  its  common 
law  obligation  of  repairing  and  keeping  it  safe  after  it 
has  been  restored  to  its  former  condition,  3  Burn9 s  Just., 
ed.  1845,  515,  Rex  v.  The  Inhabitant*  of  St.  George, 
Hanover  Square  (a),  Rex  v.  The  Inhabitants  of  Oxford- 
shire (6),  Bussey  v.  The  Inhabitants  of  Storey  (e).  If 
the  contention  of  the  other  side  is  well  founded  the 
liability  of  the  contractor  would  never  be  at  an  end. 
[MeOor  J.  referred  to  Gray  v.  Pullen  (<*).]  It  has  lately 
been  finally  settled  by  this  Court  in  Coe  v.  Wise  (e), 
as  well  as  by  the  House  of  Lords  in  The  Mersey  Docks 
and  Harbour  Board  Trustees  v.  Gibbs,  and  The  Same  v. 
Penhallow  (/),  that  a  public  body  bound  to  discharge  a 
public  duty,  though  without  reward  and  without  funds, 
are  responsible  for  the  negligence  of  those  whom  they 
employ.  [They  likewise  referred  to  Clothier  v.  Webster  (y).] 

(a)  3  Camp.  222.  (b)  4  B.  #  C.  194. 

(c)  4  B.  $  Ad.  98. 109. 

(d)  5  B.f  8.  970;  affirmed  on  appeal,  Id.  981. 
(0  IB.  ^8.  831. 

{/)  L.R.  1  H.  L.  C.  93;  36  L.J.  Exch.  225. 
(g)  12  C.  B.  N.  8.  790. 
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The  Court  took  time  to  consider  its  judgment,        I8C7. 
saying  that  the  case  required  much  consideration.  hyams 

Cur.  adv.  vult. 


WsBsra. 


The  judgment  of  the  Court  was  now  delivered  by 

Lush  J.  (After  stating  the  facts.)  The  question  which 
has  been  argued  before  us  is,  whether  the  defendant,  as 
the  person  who  opened  the  road,  was  bound  to  do  from 
time  to  time  such  repairs  as  became  necessary  in  con- 
sequence of  the  natural  subsidence  of  the  soil  which  he 
had  put  in,  or  whether  his  duty  ceased  as  soon  as  he 
had  properly  filled  in  the  trench,  and  made  that  part 
of  the  road  as  sound  and  compact  as  it  could  then  be 
made. 

We  are  of  opinion  that  the  obligation  of  the  defen- 
dant as  between  him  and  the  public  ceased  as  soon  as 
he  had  properly  reinstated  the  land,  and  that  it  was  the 
duty  of  the  parish  authorities  to  look  after  its  subsequent 
repair,  whether  its  defective  condition  arose  from  subsi- 
dence or  from  ordinary  wear  and  tear. 

There  is  no  clause  in  the  Metropolis  Management 
Acts  vhich  directly  applies  to  such  a  case  as  this,  but 
there  are  two  sections  which  appear  to  us  to  have  an 
important  bearing  upon  it. 

The  33rd  section  of  stat  25  &  26  Vict  e.  102.  enacts, 
"that  the  Metropolitan  Board  of  Works,  and  any 
Vestry  or  District  Board  may,  where  necessary  for  the 
purpose  of  executing  any  work  authorized  by  the  recited 
Acta  or  this  Act,  open  and  break  up  any  turnpike  road, 
under  and  subject  to  the  restrictions  and  provisions 
hereinafter  contained  f  and  after  prescribing  notice  to 
the  Commissioners  or  trustees,  and  the  mode  in  which 
t  2 
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1867.       the  work  shall  be  done  so  as  not  to  stop  the  traffic,  it 
hTams       proceeds,  "  and  the  party  doing  the  work  shall  restore 
Wemtib      cver7  roa^  8°  opened  or  broken  up  to  its  original  state 
as  to  surface  and  materials,  and,  in  order  to  meet  the 
future  expences  consequent  on  the  subsidence  of  mate- 
rials newly  filled  in,  shall  pay  to  such  Commissioners  or 
trustees,  on  demand,  such  sum  as  they  shall  require  for 
such  purpose,  not  exceeding  one  shilling  for  every  super- 
ficial square  yard,  and,  so  far  as  the  works  affect  the 
same,  shall  make  good  all  drainage,  paving  of  water 
channels,  kerbs,  or  footpaths,  and  other  matters  and 
things  connected  with  the  maintenance  of  the  road,  and 
in  default  the  surveyor  of  the  said  Commissioners  or 
trustees  may  cause  the  necessary  work  to  be  done ;  and 
in  all  cases  of  expense  incurred  by  any  such  surveyor  on 
the  default  of  the  party  doing  the  works,  such  party 
shall  pay  such  expense  to  the  Commissioners  or  trustees, 
on  demand."     And  by  the  111th  section  of  the  original 
Act  (18  ft  19  Vict.  c.  120.)  it  is  enacted  that  "if  any 
Company  or  person  authorized  to  break  up  or  open  any 
of  the  pavement  or  surface  of  any  street,  for  the  purpose 
of  laying,  altering,  or  repairing  any  gas,  water,  or  other 
pipe,  or  other  lawful  cause,  do  not  with  due  diligence 
cause  the  ground  to  be  filled  in,  and  the  pavement  to 
be  reinstated,  and  the  surface  to  be  made  good,  in  a 
proper  and  substantial  manner,  ftc.,  every  such  Com- 
pany or  other  person  so  offending  shall  for  every  such 
offence  forfeit  a  sum  not  exceeding  5/.,  and  also  a  far- 
ther sum  not  exceeding  40*.  for  every  day  during  which 
such  offence  continues ;  and  no  such  pavement  shall  be 
considered  to  have  been  reinstated  in  a  proper  and  sub- 
stantial manner  by  any  such  Company  or  other  person 
unless  the  same  have  been  reinstated  with  the  same 
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or  similar  materials  of  the  like  quality  and  thickness,        J  867. 
and  cemented  and  bound  together  in  the  same  or  an       htahi 
equally  substantial  manner  as  those  of  which  it  was     wsmtik. 
composed,  in  such  manner  as  is  satisfactory  to  the 
restry  or  Board." 

These  sections  appear  to  us  to  indicate  the  true 
measure  of  duty  which  the  Board  or  its  contractors 
undertake  towards  the  public  when  exercising  the 
powers  given  to  them  of  excavating  a  public  highway 
for  public  purposes.  It  could  not  reasonably  be  con- 
tended that  their  obligations  should  be  more  exten- 
sive than  that  of  a  gas  or  water  Company,  or  larger 
when  laying  down  a  sewer  in  a  road  not  a  turnpike 
road  than  when  using  a  turnpike  road. 

We  are  therefore  of  opinion  that  the  rule  to  enter  a 
nonsuit  should  be  made  absolute. 

Rule  absolute, 


Cutts  against  Wabd. 

February  9th. 

The  Truck  Act*  1  &  2W.4.C.  37.,  prohibits  in  certain  trades  the 
payment  of  wages  in  goods,   and  contains  stringent  provisions  for    Truck  Act, 
enforcing  their  payment  in  money.      By  sect.  23  nothing  in  the  Act    1  <f  2  W.  4. 
contained  shall  prevent  any  employer  from  supplying  or  contracting  to   c.  37.  *.  23. 
supply  to  any  artificer  any  medicine  or  medical  attendance,  or  any  mate-   Deductions 
rota,  tools  or  implements,**.,  nor  from  demising  to  him  any  tenement,  nor  from  wage*, 
from  making  or  contracting  to  make  any  stoppage  or  deduction  from  his   Medicine. 
**&*  for  or  in  respect  of  any  such  rent,  or  of  any  such  medicine  or    Rent. 
medical  attendance :  Provided  that  such  stoppage  or  deduction  shall  not   Material*. 
be  made  unless  the  contract  for  it  shall  he  in  writing,  &c.  Burden  of 

1.  Held,  that  the  contract  for  deductions  from  the  wages  need  only  proof. 
pmnt  out  the  class  of  things  in  respect  of  which  the  deductions  shall  be 

B*de>  an^  need  not  specify  the  amount  in  respect  of  each  head  of 
deduction. 

2.  Held,  that  the  contract  for  supplying  materials,  tools,  or  implements 
nut  he  for  a  sale  of  them  out  and  out>  and  not  a  hiring  of  them,  on 
vfaieh  money  is  advanced  as  a  mere  security  against  breakage. 

3.  Sembb,  that  the  onus  lies  on  the  mine  owner  when  challenged  on 
"•  point  to  shew  that  the  deduction  was  one  which  he  was  entitled  to 
make. 
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CUTTS 

wIbd.       TTOIS  was  an  action  brought   by  the  plaintiff  for 
wagea  stopped  at  different  periods  during  his  service 
with  the  defendant. 

The  defendant  pleaded  a  set  off,  the  particulars  of 
which  specified  as  items  in  respect  of  which  the  stop- 
pages were  made  :  First  19*.  for  rent.  Second.  6x. 
for  club  money.     Third.  8*.  6d.  for  wood. 

The  plaintiff  replied  that  the  claims  in  the  set  off 
were  for  the  rent  of  a  messuage  of  the  defendant  and 
other  persons  from  whom  the  wages  were  due,  and  for 
goods  and  medical  attendance  supplied  by  the  defendant 
to  the  plaintiff,  all  of  which  accrued  after  the  passing  of 
stat.  1  &  2  W.  4.  c  37. ;  that  the  plaintiff  was  a  miner 
and  employed  by  the  defendant  and  the  other  persons 
as  coal  owners  in  a  coal  mine,  and  that  the  action  was 
brought  by  him  as  miner  against  the  defendant  and 
the  other  persons  as  his  employers,  amongst  other  things, 
for  the  recovery  of  the  money  due  to  him  as  such  miner 
as  the  wages  of  his  labour,  and  that  there  was  no  con- 
tract in  writing  for  and  in  respect  of  the  items  of  set-off 
according  to  the  provisions  of  the  statute. 

At  the  trial  before  Mellor  J.  at  the  Derbyshire  Sum- 
mer Assizes  it  appeared  that  on  the  16th  September,  1865, 
the  plaintiff  entered  into  the  employment  of  the  Winger* 
worth  Colliery  Company,  in  which  the  defendant  was  a 
partner,  as  a  miner  and  stallman,  and  was  dismissed  on 
the  16th  December.  On  the  day  he  was  hired  he  signed 
a  book  containing  the  following  agreement: — ts  We,  the 
undersigned,  do  hereby  agree  to  work  for  the  Winger-  ' 
worth  Coal  Company  according  to  the  terms  of  the 
foregoing  general,  special,  and  contract  rules.    As  wit- 
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ness  our  hands."      The  following  contract  rules  are       1867. 
material:-  Cutt. 

20.  "Every  stallman  and  labourer  shall  provide  him-  W*#RD 
self  with  all  necessary  punches,  lids,  sprags,  oil,  gun- 
powder, working  tools  and  other  implements,  except 
such  punches,  lids  and  sprags  as  shall  be  supplied  by 
the  owners  as  stock  for  any  stall  or  other  work,  and 
except  rails  and  wagons,  and  the  rails  and  wagons 
shall  be  provided  by  the  owners,  and  shall  be  restored, 
together  with  the  punches,  lids  and  sprags  supplied  by 
the  owners  as  stock,  to  the  owners  in  good  condition 
when  demanded. 

26.  "All  rents  of  houses,  gardens,  &c.,  due  to  the 
owners  of  these  works,  and  all  charges  to  which  any 
workman  shall  be  liable  for  wood,  tools  or  working 
materials  obtained  from  the  stores  belonging  to  the 
works,  and  for  repairs  to  any  tools  or  working  materials 
done  on  the  works,  and  for  medicine  and  medical  atten- 
dance and  all  other  lawful  stoppages,  shall  be  deducted 
from  the  earnings  of  such  workman  before  such  earnings 
be  paid.  The  rent,  charges  for  tools,  materials,  repairs, 
medicine  and  medical  attendance,  and  other  stoppages 
due  both  from  the  stallmen  and  the  labourers  employed 
under  them  shall  be  deducted  by  the  owner  from  the 
money  which  may  be  payable  by  him  to  the  stallman." 

The  plaintiff  also  on  the  16th  September,  1865,  signed 
an  agreement  by  which  the  Wtngerwarth  Colliery  Com- 
pany let  and  he  took  a  dwelling  house,  &c.,  from  fortnight 
to  fortnight  at  the  rent  of  4*.  per  fortnight,  determin- 
able at  a  fortnight's  notice. 

The  first  item  of  set  off  was  claimed  as  rent  due  for 
the  house  let  to  the  plaintiff  and  occupied  by  him  under 
the  above  agreement, 
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1867.  Th©  second  item  of  set  off  was  6s.  for  twelve  weeks* 

CoTTS  subscription  at  6d.  a  week,  which  by  a  verbal  agreefrient 
W^D  between  the  Coal  Company  and  the  miners  was  to  be 
paid  by  each  miner  towards  a  club,  the  funds  of  which 
were  kept  and  managed  by  the  defendant,  and  which 
was  established  for  the  purpose  of  supplying  medical 
attendance  and  medicine  to  any  subscriber  who  became 
ill  or  met  with  an  accident  The  plaintiff  during  his 
employment  did  not  require  or  receive  either ;  and  was 
a  member  of  the  Forester^  Club  which  would  have 
provided  him  with  them  if  required. 

As  to  the  third  item  of  8*.  6d.  for  wood :  the  evidence 
for  the  defendant  was  that  instead  of  the  workmen 
providing  themselves  with  sprags  necessary  to  support 
the  roof  of  the  mine  during  the  working,  a  verbal 
arrangement  was  made  by  which  the  Company  supplied 
them  at  half  price  out  of  their  own  stores  to  the  work- 
men, and  they  were  to  pay  for-  them  in  consideration 
that  they  received  an  extra  payment  per  ton  on  the 
coal  got  by  them.  The  plaintiff's  evidence  was  that 
the  sprags  were  kept  in  repair  by  the  Company,  and 
that  he  was  not  allowed  to  take  them  when  he  left 
their  service;  and  it  was  contended  for  him  that  the 
charge  of  8*.  6d.  was  for  the  use  only  of  the  wood  in 
the  mine,  and  was  made  as  a  security  against  breakage 
or  improper  use ;  and  therefore  this  was  not  a  supply 
of  materials  within  sect.  23  of  the  Truck  Act,  1  ft  2 
W.  4.  c.  87.  It  was  also  objected  for  the  plaintiff  that 
these  items  were  not  legal  deductions  within  that  section 
as  the  contract  for  making  them  did  not  specify  their 
amount. 

The  learned  Judge  holding  the  agreement  for  sub- 
scription  to  the   club  sufficient,  but  doubting'  about 
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the  deductions  for  materials  and  club  money,  directed        1867. 
a  verdict  for  the  defendant,  reserving  leave  to  move  to        £™ 
enter  a  verdict  for  the  plaintiff  for  the  amount  of  the       wI'Rd 
deductions,  if  the  Court  should  be  of  opinion  that  any 
or  all  of  them  were  illegal. 

By  sect  23  of  stat  1  &  2  W.  4.  <?.  87.  it  is  declared 
and  enacted,  "That  nothing  herein  contained  shall 
extend  or  be  construed  to  extend  to  prevent  any 
employer  of  any  artificer,  or  agent  of  any  such  em- 
ployer, from  supplying  or  contracting  to  supply  to 
any  such  artificer  any  medicine  or  medical  attend- 
ance, or  any  fuel,  or  any  materials,  tools,  or  im- 
plements to  be  by  such  artificer  employed  in  his 
trade  or  occupation,  if  such  artificers  be  employed  in 
mining,  or  any  hay,  corn,  or  other  provender  to  be 
consumed  by  any  horse  or  other  beast  of  burden  em- 
ployed by  any  such  artificer  in  his  trade  and  occupation; 
nor  from  demising  to  any  artificer,  workman  or  labourer 
employed  in  any  of  the  trades  or  occupations  enumerated 
in  this  Act  the  whole  or  any  part  of  any  tenement  at 
any  rent  to  be  thereon  reserved ;  nor  from  supplying  or 
contracting  to  supply  to  any  such  artificer  any  victuals 
dressed  or  prepared  under  the  roof  of  any  such  employer, 
and  there  consumed  by  such  artificer ;  nor  from  making 
or  contracting  to  make  any  stoppage  or  deduction  from 
the  wages  of  any  such  artificer,  for  or  in  respect  of  any 
such  rent;  or  for  or  in  respect  of  any  such  medicine  or 
medical  attendance;  or  for  or  in  respect  of  such  fuel, 
materials,  tools,  implements,  hay,  corn,  or  provender, 
or  of  any  such  victuals  dressed  and  prepared  under  the 
roof  of  any  such  employer ;  or  for  or  in  respect  of  any 
money  advanced  to  such  artificer  for  any  such  purpose 
as  aforesaid :  Provided  always,  that  such  stoppage  or 
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1867.       deduction  shall  not  exceed  the  real  and  true  value  of 

^  Cum        8ach  fuel*  materials,  tools,  implements,  hay,  corn,  and 

Ward,       provender,  and  shall  not  be  in  any  case  made  from  the 

wages  of  such  artificer,  unless  the  agreement  or  contract 

for  such  stoppage  or  deduction  shall  be  in  writing,  and 

signed  by  such  artificer." 

In  the  following  Michaelmas  Term, 

J.  W.  Mellor  obtained  a  rule  nisi  accordingly. 

Hayes  Serjt,  and  Beasley,  now  shewed  cause. — The 
deductions  are  rendered  legal  by  sect.  23  of  stat.  1  ft  2 
W.  4  c.  87.  The  contract  for  deductions  contained  in 
rule  26  is  a  contract  within  that  section.  It  is  objected 
that  the  rule  does  not  shew  what  amounts  the  work- 
men would  have  to  pay  in  respect  of  the  iteins;  but 
sect.  23  applies  to  many  things,  the  amount  of  which 
must  vary  from  time  to  time,  and  allows  the  "  supplying 
or  contracting  to  supply9'  them ;  and  the  proviso  limits 
the  deduction  to  the  real  and  true  value  of  the  mate- 
rials, which  is  matter  of  evidence  after  they  have  been 
supplied. 

As  to  the  subscription  to  the  club  the  proviso  to  sect. 
23  does  not  require  that  the  agreement  for  deduction  in 
respect  of  medicine  and  medical  attendance  should  be 
in  writing;  the  amount  must  depend  on  illness  and 
accidents. 

The  same  answer  applies  to  the  objection  to  the  deduc- 
tion in  respect  of  rent. 

As  to  the  deduction  for  wood.  By  rule  20  the  work- 
men were  to  find  the  sprags,  and  an  arrangement  was 
made  by  which  the  Company  supplied  them.  [Black- 
burn J.   How  is  it  consistent  with  their  being  sold  out 
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and  oat  to  the  workmen  that  they  are  not  allowed  to  1867. 

take  them  away?    In  Staffordshire  there  is  a  custom  cum 

that,  when  a  workman  leaves,  the  mine  owner  may  take  wLu>. 
them  at  a  valuation.] 

J.  W.  MeUor,  in  support  of  the  rule.  Stat  1  &  2 
W.  4  c.  37.  was  passed  for  the  benefit  of  workmen,  and 
should  be  construed  in  their  favour.  The  design  of  the 
Actwas  that  wages  in  certain  trades  should  be  paid 
in  money,  and  after  many  stringent  enactments  for 
enforcing  that  object,  it  provides  that  in  an  action  for 
wages  no  set  off  shall  be  allowed  unless  it  comes  within 
sect.  23. 

As  to  the  deduction  of  6*.  for  club  money.  The 
parol  agreement  that  the  plaintiff  should  subscribe  6d 
a  week  to  a  medical  club  is  an  evasion  of  rule  26,  in 
which  no  fixed  sum  is  mentioned.  Also  the  deduction 
was  without  benefit  to  the  plaintiff:  for  he  never  required 
or  received  any  medicine  or  medical  attendance ;  and  if 
he  had  required  either  he  would  have  received  it  from 
the  Foresters'  Club  of  which  he  was  a  member.  [Mel- 
for  J.  He  received  no  benefit  because  he  was  in  good 
health.  That  was  a  mere  accident  Is  not  rule  26  a 
contract  within  sect.  23?]  It  was  intended  by  that  sec- 
tion that  the  workmen  should  have  a  contract  in  writing 
which  should  bind  the  master,  specifying  the  amount  of 
the  deduction,  and  that  they  should  receive  some  benefit 
under  it  [Blackburn  J.  Suppose  the  rule  had  been 
that  for  medical  attendance  there  should  be  deducted  a 
sum  not  exceeding  6tf.  a  week.  There  is  nothing  in  the 
statute  to  prevent  a  small  sum  being  paid  in  anticipation. 
Mellor  J.  May  not  the  deduction  be  on  a  contract  to 
supply  as  well  as  on  an  actual  supply?]    Sects.  5  and  6 
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1867.  prohibit  the  supply  of  goods  as  or  on  account  of  wages, 
Cxjtts  an^  8ec*«  23  allows  the  supply  of  some  articles :  it  ex- 
Ward.  ^P*8  ^°m  ^e  prohibition  an  employer  "supplying  or 
contracting  to  supply"  certain  articles,  but  the  deduc- 
tion is  only  to  be  made  "  for  or  in  respect  of  any  such 
medicine  or  medical  attendance,"  that  is,  which  has 
been  actually  supplied.  [Mellor  J.  According  to  your 
construction  no  meaning  is  given  to  the  words  "  con- 
tracting to  supply."] 

The  objection  to  the  deduction  for  rent,  that  the 
amount  of  it  was  not  specified  in  rule  26  is  the  same 
as  the  preceding. 

Ajb  to  the  deduction  for  wood,  the  objection  is  that  it 
was  not  supplied  within  the  meaning  of  sect.  23.  In 
Archer  v.  James,  on  appeal  (a),  Bramwell  B.,  commenting 
on  sect.  23,  said,  that  if  the  miner  and  master  agreed  it 
would  be  better  that  the  latter  should  find  the  materials 
and  tools  at  his  own  risk,  the  case  st  certainly  would  not 
be  within  sect.  23,  as  no  materials  or  tools  would 
have  been  supplied  to  the  miner,  which  means  that  the 
property  has  passed."     [He  was  then  stopped.] 

Blackburn  J.  At  the  trial  the  plaintiff  established  a 
claim  for  wages  due  to  him  from  the  defendant,  and 
against  it  the  defendant  set  up  three  deductions:  19$. 
due  for  rent  of  a  dwelling  house  belonging  to  the  owners 
of  the  mine ;  8*.  6a\  paid  for  materials,  that  is,  wood 
supplied  by  the  defendant  to  the  plaintiff;  and  6s.  being 
twelve  weeks  subscription  at  the  rate  of  6d.  per  week  to 
'  a  club,  the  funds  of  which  were  kept  and  managed  by  the 
defendant,  and  from  which  the  workmen,  if  sick,  were 

(a)  2B.fS.  67.  94. 
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supplied  with  medical  attendance  and  medicine.  Accord-        1867. 

ing  to  the  ordinary  law  these  sums  might  have  been        Cum 

deducted  from  the  plaintiff's  claim ;  but  the  Truck  Act,        wl'mo. 

1  k  2  W.  4  c.  37.,  which  was  passed  to  prevent  several 

mischiefs  supposed  to  be  oppressive  to  workmen  in 

certain  trades  prohibits  the  payment  of  wages  in  goods, 

and  contains  several  stringent  enactments  for  enforcing 

their  payment  in  money,  subject  to  certain  exceptions 

provided  for  in  sect.  28  on  which  the  question  arises. 

[His  Lordship  read  it.]     It  is  plain  from  the  last  clause 

in  the  enacting  part  of  the  section,  that  the  employer 

may  lend  his  workmen  money  in  order  to  procure  any 

of  the  enumerated  things;  and  it  is  to  be  observed 

that  the  Legislature  thought  there  was  danger  of  the 

employer  making  an  exorbitant  profit  by  the  sale  of 

food  or  the  like,  but  that  there  was  no  danger  of  his 

being  in  partnership  with  a  medical  man,  and  so  making 

a  profit  out  of  a  sick  workman ;  and  they  appear  also  to 

nave  thought  that  the  amount  of  rent  might  be  left  to 

be  settled  between  them.    But  the  deduction  is  not  to 

be  allowed  in  any  case,  unless  the  agreement  or  contract 

for  it  is  in  writing  and  signed  by  the  workman. 

The  first  point  is  of  some  importance.  There  is  in 
the  present  case  a  contract  in  writing  signed  by  the 
plaintiff  with  an  express  stipulation  that  "  all  rents  of 
houses,  gardens,  &a,  due  to  the  owners  of  these  works, 
Md  all  charges  to  which  any  workman  shall  be  liable 
for  wood,  tools,  or  working  materials  obtained  from 
the  stores  belonging  to  the  works,  and  for  repairs 
to  any  tools  or  working  materials  done  on  the  works, 
and  for  medicine  and  medical  attendance  and  all 
other  lawful   stoppages,  shall   be  deducted  from  the 
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1867.  earnings  of  such  workman  before  such  earnings  be 
Cum  paid."  This  is  a  clear  contract  in  writing  signed  by 
Ward.  ^e  ar^fi°er  that  *  deduction  shall  be  made  in  respect  of 
these  things;  but  the  contract  does  not  specify  what 
articles  or  things  were  to  be  supplied  or  what  waa  to  be 
paid  for  them,  or  what  house  was  to  be  let,  or  what 
medicine  or  medical  attendance  to  be  supplied.  And  if 
the  statute  had  required  that  the  sum  to  be  paid  for 
every  article  or  thing  supplied,  and  for  rent  and  medi- 
cine and  medical  attendance  should  be  specified  in  the 
written  contract  which  allows  the  deduction,  then  the 
contract  would  not  be  sufficient.  The  true  construction 
of  sect.  23  however  is,  that  there  must  be  a  contract  in 
writing  by  which  the  workman  agrees  that  the  deduc- 
tions shall  be  made:  but  the  contract  under  which  the 
sums  become  due  need  not  be  in  writing.  Otherwise 
the  statute  would  not  work;  for  if  the  master  agreed  to 
supply  his  workmen  with  tools  when  those  in  use  were 
worn  out  or  broken,  how  could  it  be  put  into  the  agree- 
ment what  particular  pickaxe,  for  instance,  should  be 
supplied,  and  the  value  of  it,  before  the  old  one  was 
worn  out  or  broken.  There  would  be  the  same  impos- 
sibility as  to  medicine  and  medical  attendance  until  the 
illness  of  the  workman  occurred  and  his  state  of  health 
was  known.  Therefore  such  a  contract  could  not  be 
made. 

Then  the  proviso  of  sect  28  being  satisfied  by  the 
contract  in  rule  26,  are  these  deductions  within  the 
enacting  part? 

First,  there  is  a  parol  agreement  that  the  plaintiff 
should  pay  6d.  a  week  to  the  defendant  towards  a  dab 
which  is  not  a  Friendly  Society ;  the  defendant  keeps 
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the  payments,  and  the  terms  are  that  he  will  supply  the  1867. 
plaintiff  with  requisite  medicine  and  medical  attendance  ^~cutts 
if  he  is  ill.  These  payments  are  in  the  nature  of  a  ward. 
premium  for  insurance,  and  the  contract  if  bond  fide 
made  is  certainly  a  reasonable  one.  Sect.  23  enacts  that 
nothing  in  the  Act  shall  prevent  any  employer  "  from 
supplying  or  contracting  to  supply"  to  the  workman 
medicine  or  medical  attendance,  nor  from  making  any 
deduction  from  his  wages  "  for  or  in  respect  of  any  such 
medicine  or  medical  attendance,"  that  is,  for  medicine 
and  medical  attendance  supplied  or  contracted  to  be 
supplied.  By  this  parol  agreement  the  medicine  and 
medical  attendance  is  contracted  to  be  supplied  if  the 
workman  falls  ill,  and  it  is  a  contract  expressly  within 
the  words  of  the  section.  Therefore  this  is  deductible 
matter. 

The  next  head  of  deduction  is  for  rent.  The  objec- 
tion is  that  the  amount  of  rent  is  due  under  a  separate 
demise  which  is  not  in  writing  and  not  incorporated  in 
the  contract  by  which  the  plaintiff  agreed  that  the  rent 
should  be  deducted.  The  reasoning  which  applied  to 
the  deduction  for  medical  attendance  applies  also  to 
this;  the  amount  of  the  rent  to  be  deducted  may  be 
shewna  liunde. 

On  these  two  heads  therefore  the  plaintiff  fails,  and 
as  to  them  the  rule  must  be  discharged. 

As  to  the  deduction  of  8*.  6d.  for  wood.  The  plaintiff 
is  a  miner,  and  it  is  provided  by  sect.  23  that  the  em- 
ployer may  supply  to  an  artificer  employed  in  mining 
"any  materials,  tools,  or  implements  to  be  by  such 
artificer  employed  in  his  trade  or  occupation."  These 
"sprags"  or  props  used  in  the  mine  are  in  no  sense 
"tools"  or  " implements"  but  they  may  be  considered 
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1867.  **  "  materials,"  and  if  it  was  part  of  the  miner's  con- 
5^  tract  to  find  them/  and  he  bought  them  from  the 
wLld.  defendant,  the  amount  due  for  them  might  be  deducted. 
But  sect.  23  provides  that  the  deduction  shall  not  exceed 
the  real  and  true  value  of  the  materials,  and  aa  Bram- 
well  B.  pointed  out  in  his  judgment  in  Archer  v.  James, 
an  appeal  (a),  the  Legislature  contemplated  a  sale  out  and 
out  and  not  a  contract  for  hiring  materials,  in  which 
case  the  employer  supplies  his  own  materials  and  the 
workmen  engages  to  return  them#and  to  pay  him  a  sum 
of  money  as  security  against  breakage.  Such  a  contract 
would  not  be  within  sect.  28,  and  the  sum  agreed  to  be 
paid  would  not  be  deductible.  In  the  present  case  the 
evidence  left  the  matter  in  difficulty.  It  appears  that 
at  the  trial  the  plaintiff's  counsel  objected  that  the 
wood  was  not  sold,  and  that  the  money  claimed  for  it 
was  kept  back  as  a  security  against  breakage  or  im- 
proper usage,  and  was  to  be  returned  if  the  wood  was 
properly  used.  If  that  were  the  contract,  as  it  seems 
to  be,  the  deduction  would  not  be  legal.  But  it 
rests  on  the  mine  owner,  when  challenged  on  the  point, 
to  shew  that  it  was  a  deduction  which  he  was  entitled 
to  make,  and  he  has  failed  to  do  so.  Moreover,  there 
was  no  contract  in  writing  for  this  deduction,  though 
that  is  not  important,  for  if  there  had  been  it  would 
not  be  valid. 

Melloe  J.  At  the  trial  I  was  inclined  to  think  that 
there  was  more  in  the  objection  that  the  amount  of  the 
deductions  ought  to  be  specified  in  the  written  contract, 
because  that  would  be  carrying  out  the  intention  of  the 
Legislature  which  was  the  protection  of  working  men. 

(«)  2  B.  #&  67.  94. 
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But  I  am  now  of  opinion  that  what  the  statute  meant  1867. 
to  provide  against  was  the  contract  being  dependent  Cms 
upon  oral  evidence  or  usage  of  the  mine.  Sect.  23  Ward. 
requires  an  express  contract  in  writing  between  the 
workman  and  the  master  that  it  shall  be  lawful  for  the 
master  to  make  deductions  in  respect  of  things  within 
the  Act,  and  which  the  Act  enables  the  master  to 
supply :  but  it  is  only  necessary  to  specify  in  the  con- 
tract the  description  of  things  in  respect  of  which  the 
workman  agrees  there  shall  be  deductions  from  his 
wages.  For  the  reasons  given  by  my  brother  Blackburn, 
I  think  it  is  not  necessary  that  the  amount  of  the 
deductions  should  be  specified.  The  proviso  in  sect.  23 
points  to  the  nature  of  the  deduction :  the  words  are 
'•unless  the  agreement  or  contract  for  such  stoppage  or 
deduction" — not  "  for  the  amount  of  such  stoppage  or 
deduction" — "  shall  be  in  writing." 

Aa  to  the  deduction  for  medicine  a  plausible  objec- 
tion was  taken  that  the  plaintiff,  being  a  member  of  the 
Foreiters*  Club,  could  in  case  of  illness  have  medicine 
and  medical  attendance  supplied  from  that  source,  and 
therefore  the  payment  of  6cL  a' week  was  not  for  his 
benefit  But  he  need  not  have  agreed  to  the  terms. 
He  signed  a  rule  which  allows  the  master  to  deduct  for 
medicine  and  medical  attendance;  and  it  is  clear  that 
wet  23  authorises  a  deduction  ufrespect  of  medicine  and 
medical  attendance  supplied  or  contracted  to  be  supplied. 
Also,  it  ia  more  beneficial  for  the  workman  that  medi- 
cine and  medical  attendance  shall  be  forthcoming  when 
he  is  ill,  on  the  payment  of  a  small  sum  weekly  or  fort- 
nightly by  way  of  premium,  than  that  the  whole  cost 
Aould  be  deducted  at  one  time. 

V0L.  vm.  V  B.  &  S. 
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My  brother  Lush,  who  heard  the  argument  for  the 
defendant,  and  then  went  to  chambers,  agrees  with  us 
that  for  the  reasons  given  by  my  brother  Blackburn  the 
sum  of  & .  6d.  for  wood  cannot  be  deducted. 

Rule  accordingly. 


Tuesday, 
February  12th. 

General 
average. 
Accident. 
Repairs. 
Cost  of  extra 
coals  for 
clipner  skip 
with  auxiliary 
steam  power. 


Wilson  and  another  against  The  Bank  of 
Victoria. 

A  dipper  ship,  with  auxiliary  steam  power,  having  a  screw  which 
could  be  shipped  on  board  when  she  was  sailing,  and  the  quantity  of  coal 
which  she  was  capable  of  carrying  being  very  inadequate  for  a  steam 
voyage  from  Australia  to  England,  sailed  with  the  defendants'  gold  aid 
ether  eargo  on  board.  On  the  voyage  she  eame  into  collision  wrth  » 
iceberg;  and  suffered  so  much  damage  that  her  sailing  power  was  prac- 
tically destroyed ;  but  by  means  of  her  screw  and  steam  power  she 
reached  Rio  ae  Janeiro.  In  order  to  repair  the  sea  damage  so  as  to 
restore  her  sailing  power,  it  would  have  been  necessary  to  land  the  cargo 
and  warehouse  it,  and  to  detain  the  vessel  there  for  several  months,  and 
the  expenses  of  the  repairs  would  have  cost  many  thousands  of  pound* 
more  than  if  done  in  England.  The  master  resolved  to  have  only  such 
repairs  done  as  would  make  her  fit  to  come  home  under  steam:  and  it 
was  taken  as  a  fact  that  in  so  doing  he  acted  properly.  In  order  to  bring 
her  home  under  steam  it  was  necessary  to  purchase  coal  at  Rio  and 
Fayal.  In  an  action  to  recover  from  the  defendants  contribution  to 
general  average, 

1.  Quare,  whether  the  shipowners  could  have  charged  the  owners  of 
the  cargo  with  any  part  of  the  expenses  of  unshipping  and  warehousing 
the  cargo  at  Rio,  supposing  the  master  had  adopted  that  eourse?    But, 

2.  Assuming  that  a  portion  of  those  expenses  would  have  been  charge' 
able  to  general  average,  Held 

(1)  That  the  expenses  substituted  for  them  were  not  necessarily 
so  chargeable ;  and 

(2)  That  the  expenditure  for  coals,  though  extraordinarily  heavy, 
was  not  an  extraordinary  disbursement  chargeable  to  general 
average. 

H^HIS  was  an  action  to  recover  from  the  defendants 
the  contribution  to  general  average  dne  from  them, 
as  owners  of  a  large  quantity  of  gold,  part  of  the  cargo 
of  the  ship  Royal  Standard,  on  her  voyage  from  Mel- 
bourne to  England.  The  defendants  paid  money  into 
Court  sufficient  to  cover  the  plaintinV  claim,  with  the 
exception  of  one  item,  and  the  question  for  the  Court 
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was,  whether  that  item  was  such  as  to  be  properly 
included  in  the  general  average. 

On  the  trial  before  Mettor  J.,  at  the  Spring  Assizes  at 
Liverpool,  it  appeared  that  the  Royal  Standard  was  a 
large  iron  sailing  vessel,  furnished  also  with  steam  power 
and  a  screw.    The  screw  could  be  shipped  on  board 
when  the  vessel  was  sailing,  and  the  quantity  of  coal 
which  she  was  capable  of  carrying   was  very  inade- 
quate for  a  steam  voyage  from  Australia  to  England,  so 
that  it  was  obviously  contemplated  that  the  voyage  was 
to  be  principally  performed  by  means  of  the  sailing 
power  of  the  ship,  the  steam  power  being  only  to  be 
used  as  auxiliary ;  and  the  common  phrase  in  use  to 
describe  such  vessels  is,  a  clipper  ship  with  auxiliary 
steam  screw.     The  ship  sailed  from  Melbourne  with  the 
defendants*  gold  and  other  cargo  on  board,  and  on  the 
voyage  came  into  collision  with  an  iceberg.    The  effect 
of  this  disaster  was  to  dismast  her,  and  to  injure  her 
upper  works  on  the  starboard  side,  so  that  she  could 
not,  when  on  the  port  tack,  bear  any  sail,  and  when  on 
the  starboard  tack  had  not  the  means  of  making  any 
quantity  of  sail,  so  that  her  sailing  power  might  practi- 
cally be  said  to  be  destroyed*     By  means  however  of 
her  screw  and  her  steam  power  she  reached  the  port  of 
&o  de  Janeiro  in  this  state. 

In  order  to  repair  the  sea  damage  so  as  to  restore  the 
sailing  power  of  the  vessel,  it  would  have  been  necessary 
to  land  the  cargo,  and  warehouse  it,  and  to  detain  the 
vessel  at  Rio  for  many  months,  and  the  expenses  of 
the  repairs  there  would  have  been  very  heavy,  so  much 
so  as  to  make  it  probable  they  would  have  exceeded  the 
value  of  the  ship  when  repaired  ;  at  all  events  they  would 
have  cost  many  thousands  of  pounds  more  than  if  done 
u  2 
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in  England.     But  it  appeared  that  by  making  some 
slight  temporary  repairs  which  would  not  require  that 
the  cargo  should  be  unloaded,  and  which  in  fact  only 
caused  a  detention  of  three  days,  the  vessel  might  be 
made  fit  to  come  home  under  steam.    The  master  re- 
solved to   adopt  this  latter  course,  and  it  wa?   taken 
as  a  fact  Jhat  in  so  doing  he  acted  properly.    In  order 
to  bring  her  home  under  steam  it  was  necessary  to 
purchase  coal  first  at  Rio  and   afterwards  at  Fayal. 
The  value  of  the  coal  purchased  and  consumed  in  bringing 
her  home  was  between  1400/.  and  1500/. 

Mr.  Lawrence  R.  Baity,  an  average  stater  at  Liverpool, 
was  called,  and  asked  how,  according  to  his  experience, 
the  cost  of  the  coal  should  be  apportioned.  The  witness 
said,  that  he  had  not  known  any  actual  case  such  as  the 
present,  but  had  known  analogous  cases.  This  evidence 
was  objected  to  by  the  defendant  as  not  amounting  to 
proof  of  a  custom,  but  was  admitted  by  the  learned 
Judge.  The  witness  stated,  that  according  to  the  cus- 
tom at  Lloyd's,  and  at  Liverpool,  Glasgow  and  all  other 
ports  at  which  there  were  average  staters,  where  ex- 
penses, which,  if  the  ordinary  course  had  been  pursued, 
would  have  been  chargeable  to  general  average,  are 
saved  by  adopting  another  course,  the  expenses  of  the 
latter  should  be  charged  to  general  average  and  distri- 
buted over  the  cargo  and  freight,  in  proportion  to  the 
expenses;  on  the  principle  that  if  an  extraordinary 
step  is  taken  by  one  person  which  benefits  another, 
the  latter  should  pay  the  expenses  the  former  has 
incurred.  He  said,  that  the  expense  of  sending  a  steam 
tug  to  bring  home  a  ship  from  a  port  of  distress, 
instead  of  repairing  her  there,  and  the  expense  of 
sending  a  steam  pump  with  men  to  work  it,  or  extra 
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hands  to  work  the  ship's  primps,  and  so  bringing  the 
ship  home  without   repairing  it,  were  put  to  general 
average,  or  divided  with  reference  to  the  amount  of 
expenses  estimated  to  be  saved  by  that  course  having 
been  adopted.     He  mentioned  an  instance  of  a  guano 
ship  which  put  into  the  port  of  Valparaiso  in  want  of 
repair,  and  the  captain,  instead  of  landing  the  cargo, 
warehousing  and  reloading  it,  hired  a  hulk,  into  which 
the  cargo  was  put  while  the  repairs  were  done,  and 
the  hire  of  the  hulk  was  divided  between  the  general 
average  of  cargo  and  the  freight,  in  proportion  to  the 
estimated  expense  if  the  plan  of  sending  the  cargo  into 
a  warehouse  had  been  adopted.     And  another  instance 
of  a  ship  with  a  cargo  of  cotton  which  put  into  Mobile 
in  distress,  where  the  captain,  speculating  that  freights 
for  cotton  would  not  vary  much,  hired  another  ship,  and 
put  his  cargo  on  board,  and  when  his  ship  was  repaired 
took  a  fresh  cargo  at  a  slightly  lower  rate,  and  the  loss 
&om  the  depreciation  in  the  price  of  freights  was  divided 
in  the  same  way  as  the  expense  in  the  present  case,  and 
was  settled  after  discussion .  He  apportioned  the  expenses 
of  the  coals  as  follows:  500/.  to  general  average,  135/.  to 
cargo,  85/.  to  freight,  650/.  to  ship,  102/.  5*.  Sd.  to  ship- 
owners, making  together  1472/.  5*.  Sd. 

Mr.  William  Elmslie,  an  average  stater  in  London, 
also  called  for  the  plaintiff,  stated  that  he  agreed  with 
the  principles  on  which  Mr.  Baily  had  made  the 
adjustment,  and  mentioned  an  instance  of  a  ship  which 
put  into  the  Cape  of  Good  Hope  leaky,  where  the  cap- 
tain, instead  of  discharging  her  cargo,  bought  a  steam 
engine  to  work  the  pumps,  and  that  expense  was  put 
directly  to  general  average.  Also  the  case  of  a  steam 
vessel  which  ran  short  of  coals,  and   burned  bales  of 
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cotton  instead,  and  that  extra  expense  was  divided 
according  to  general  average.  And  he  stated  that  the 
whole  of  the  cost  of  the  coals  might  have  been  pat  to 
general  average. 

A  verdict  was  entered  for  the  plaintiffs,  leave  being 
reserved  to  move  to  enter  a  nonsuit  or  a  verdict  for  the 
defendants,  if  the  Court  should  be  of  opinion  that  the 
expenditure  incurred  in  purchasing  coals  was  not  the 
subject  of  general  average.  The  Court  to  be  at  liberty 
to  draw  inferences  of  feet 

In  Easter  Term, 

Edward  James  obtained  a  rule  accordingly. 

In  this  Term,  January  29th,  before  Blackburn, 
Mklloe  and  Lush  JJ., 


Milward  and  Bay  lis  shewed  cause. — The  expense 
incurred  in  obtaining  coals  at  Rio  and  Fayed  was  an 
expense  recoverable  as  general  average,  either  directly 
or  by  substitution. 

If  this  expenditure  had  not  been  incurred  the  cargo 
must,  in  order  to  repair  the  ship,  have  been  unloaded, 
warehoused  and  restowed,  and  there  would  have  been  a 
delay  of  several  months  in  the  voyage.  These  expenses 
would  have  been  charged  to  general  average,  and, 
according  to  the  evidence  of  the  average  staters,  the 
costs  of  the  coals  consumed  in  substitution  of  the  other 
expenses  should  be  contributed  in  the  same  proportion 
by  the  parties  benefited.  [Blackburn  J.  The  expense 
of  taking  out  the  cargo  is  chargeable  to  general  average, 
but  the  putting  on  board  again  is  not.  I  do  not  know 
why.  Also  the  practice  is  to  charge  expenses  of  ware- 
housing to  the  cargo,  and  expenses  of  reloading  to  the 
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freight  on  the  cargo  reshipped.  I  never  understood  the 
reason  of  that,  bnt  suppose  it  works  well.]  Evidence 
of  the  practice  at  Lloyd**  as  to  an  expense  becoming 
general  average  by  substitution  was  admissible.  In 
Taylor  v.  Curtis  (a)  Gibbs  C.  J.  said:  "If  it  could 
have  been  shewn  that  such  losses  do  fail  within  the 
general  principle,  I  agree  that  the  plaintiffs  would  have 
been  entitled  to  recover,  though  this  had  been  the  first 
case  in  which  such  a  demand  had  been  made.11  The 
principle  on  which  the  practice  at  Lloyd'*  is  founded  is, 
that  a  discretion  is  vested  in  the  captain,  acting  pru- 
dently and  wisely  for  the  general  benefit,  to  substitute 
one  expense  for  another.  The  captain  is  not  bound  to 
incur  a  great  expense  in  repairs  if  the  duty  of  bringing 
the  cargo  home  can  be  accomplished  in  a  manner  less 
onerous  to  the  owner. 

Independently  of  the  principle  of  substitution,  this  is 
an  extraordinary  expenditure,  which  founds  a  claim  to 
contribution  in  general  average :  2  Arnould  Ins*  788-9, 
3rd  ecL  Before  the  accident,  the  ship  was  a  clipper  sailing 
ship,  with  an  auxiliary  steam  screw,  which  was  only  used 
daring  calm  weather.  After  the  accident  she  was  dis- 
abled as  a  sailing  ship :  it  was  therefore  necessary  for 
prosecuting  the  voyage  to  incur  this  expense.  [Lush  J. 
You  would  not  contend  that  this  expense  would  be  the 
subject  of  general  average  if  the  damage  had  not  been 
sustained  by  collision.]  In  that  case  there  would 
have  been  no  supervening  necessity  for  the  extraordinary 
expenditure.  The  captain  was  not  bound  to  prosecute 
the  voyage  except  with  the  ordinary  appliances  of  a 
clipper  sailing  vessel;  the  sails  were  the  primary  motive 
(a)  2  Marsh.  309. 318;  &  C.  6  Taunt.  608. 
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power,  and  it  was  contemplated  that  the  greater  part  of 
the  voyage  would  be  performed  under  saiL    It  was  for 
the  joint  advantage  of  the  ship  and  cargo  that  the  ship 
should  have  both  motive  powers.    Therefore  the  captain 
was  entitled  to  have  such  repairs  done  at  Rio  as  would 
have  restored  the  ship's  sailing  power.    [Blackburn  J. 
Suppose  a  ship  is  under  jury  masts  and  on  that  account  a 
greater  expense  is  incurred  in  wages  and  provisions,  are 
those  expenses  general  average  ?   I  think  the  American 
cases  say  they  are  (a),  and  the  English  Courts  say  they  are 
not  (().]    Those  are  expenses  contemplated  by  all  parties 
at  the  commencement  of  the  voyage,  and  it  is  the  duty 
of  the  shipowner  to  supply  provisions  for  such  a  contin- 
gency.    [Lush  J.     The  Passengers  Act,  1855,  18  &  19 
VicL  c.  119.  ss.  30-35.,  regulates  the  duty  of  taking  on 
board  and  issuing   to  the  passengers   provisions  and 
water  when  the  ship  is  propelled  by  sails  alone,  or  by 
steam  power  wholly  or  in  aid  of  sails.]     Provisions  and 
water  can  be  obtained  everywhere ;  it  was  an  accident 
that  coals  were  at  Rio,  and  they  were  not  to  be  obtained 
except  at  a  great  expense.     [Blackburn  J.   If  a  ship  put 
into  a  port  for  provisions  where  there  was  a  famine,  the 
excessive  price  of  provisions  would  not  make  the  expense 
general  average.    Is  not   the  extra  expense  of  using 
more  coals  analogous  to  the  extra  wear  and  tear  of  the 
pumps  ?]     It  is  more  analogous  to  the  cost  of  hiring 
extra  hands  for  working  the  pumps,  or  the  sacrifice  of 
the  tackle  of  the  ship  on  an  extraordinary  occasion  of 
danger ;  BirUey  v.  Presgrave  (c).     [They  referred  to  the 


(a)  See  2  PhiU.  Ins.  ch.  zt.  s.  4.  §  1328,  5th  ed. 
(A)  See  Power  v.  Whitman,  4  M.  f  8. 141. 
(c)  I  East  220. 
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caaes  collected  in  note  to  Tudor  Leading  Cases  on  Mer- 
cantile Law,  83,  2nd  ed.]  A  protracted  length  of 
voyage  may  be  contemplated,  or  it  may  be  imma- 
terial to  the  owner  of  the  goods;  but  it  could  not 
be  contemplated  that  the  ship  should  be  disabled  from 
sailing.  [Lush  J.  Suppose  the  ship  had  been  dis- 
masted in  mid-ocean  or  becalmed  for  an  extraordinary 
length  of  time.]  If  there  were  coals  enough  on  board 
to  bring  the  ship  home,  it  would  have  been  in  the  con- 
templation of  the  parties.  Further,  this  may  be  treated 
as  a  case  of  general  average  arising  out  of  sacrifice.  In 
2  Arnould  Ins.  782,  3rd  ed.,  it  is  said,  "  If  any  part  of 
the  ship  or  her  tackle  be  applied  for  the  common  benefit 
to  some  purpose  different  from  its  ordinary  use,  the  loss 
thence  arising  is  a  general  average  loss :"  here  the  screw 
*as  so  applied. 
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Edward  James  and  Mellish,  in  support  of  the  rule. — 
It  is  a  new  principle,  and  one  which  cannot  be  main- 
tained without  a  custom  to  support  it,  that  this  expendi- 
ture in  substitution  of  repairs  is  general  average.  The 
a?erage  staters  did  not  prove  a  custom,  bat  only  men- 
tioned instances.  In  the  case  of  the  ship  in  distress  at 
MoUky  the  underwriters  may  have  paid  the  difference 
between  the  two  freights  because  they  thought  the 
master  had  done  the  best  he  could  for  all  parties ;  but 
*t  conld  not  have  been  recovered  in  Court  The  other 
cases  mentioned  by  the  average  staters  were  extraordi- 
tta*y  expenses  which  were  the  subject  of  general  average. 
Then  it  is  attempted  to  engraft  general  average  on 
e*penditure  incurred  in  consequence  of  the  sailing  power 
°f  the  ship  being  damaged.  But,  in  the  case  of  a  ship 
having  a  cohipound  motive  power,  the  shipowner  holds 
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out  to  the  shipper  the  ad  van  tage  of  extraordinary  speed  in 
the  conveyance  of  his  goods,  and  undertakes  that  they 
shall  be  conveyed  by  means  of  one  or  both  of  the  two 
powers  as  occasion  may  require.  Here  was  no  sacrifice 
of  sailing  power  to  save  the  cargo.  The  present  is  not 
distinguishable  from  the  case  of  extra  provisions,  or  the 
supply  of  any  thing  else  belonging  to  the  ship  rendered 
necessary  by  some  emergency.  Provisions  are  procured 
for  the  purpose  of  supplying  manual  or  animal  power, 
coals  for  the  purpose  of  supplying  mechanical  power. 
If  the  coals  consumed  had  been  no  more  than  originally 
put  on  board,  though  the  consumption  was  rendered 
necessary  by  perils  of  the  sea,  the  cost  would  not  be 
general  average.  [Mellor  J.  Does  it  enter  into  the 
contemplation  of  the  shipper  that  he  will  be  less  liable 
to  general  average,  by  reason  of  the  ship  having  a  com- 
pound power?  Lush  J.  Suppose  all  the  crew  are 
taken  ill  ?  Blackburn  J.  The  duty  of  the  shipowner 
is  only  to  provide  the  ordinary  crew ;  but  when  he 
is  obliged  to  provide  extra  hands  for  bringing  the  ship 
home,  I  think  the  cost  is  allowed  as  general  average. 
Lush  J.  Suppose  all  the  crew  well,  and  the  ship  has 
become  so  leaky  that  it  requires  extra  hands?]  The 
hiring  of  extra  hands  under  those  circumstances  is 
beyond  the  ordinary  functions  of  the  ship,  and  done  for 
the  benefit  of  all  parties.  Suppose,  by  an  extraordinary 
calm  or  other  emergency,  all  the  coal  taken  on  board  is 
consumed  before  one  third  of  the  voyage  is  completed, 
and  the  captain  is  compelled  to  put  in  to  an  interme- 
diate port,  would  that  be  general  average  ?  And  if  he 
did  not  put  into  the  port  he  would  not  fulfil  his  contract. 
[They  referred  to  Hallett  v.  Wtgram  (a),  per  WUdeC.  J. 

(a)  9  C.  B.  580. 
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pp.  601-2,  and  CressweU  J.  p.  607.]  [Blackburn  J.  In 
2  Anwuld  Ins.,  3rd  ed.,  pp.  789-791,  it  is  laid  down 
that  the  expenses  of  seeking  a  port  of  distress  give  the 
shipowner  a  claim  to  a  general  average  contribution, 
bat  not  the  expense  of  the  repairs  themselves.  That 
reconciles  all  the  cases.] 

Cur.  adv.  vult. 
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The  judgment  of  the  Court  was  now  delivered  by 


Blackburn  J.,  who,  after  stating  the  facts  as  ante, 
pp.  291-292,  proceeded.  The  question  that  arises  is, 
whether  the  whole  or  any  part  of  the  value  of  the  coal 
purchased  and  consumed  in  bringing  the  ship  home  can 
properly  be  charged  to  general  average,  all  the  other 
items  claimed  by  the  plaintiff  being  covered  by  the 
money  paid  into  Court 

When  a  vessel  at  a  port  of  refuge  requires  repairs  to 
enable  her  to  prosecute  her  voyage,  and  for  that  purpose 
the  cargo  is  unloaded,  warehoused  and  reshipped,  the 
practice  is  to  charge  part  of  these  expenses  to  the  ship, 
part  to  the  goods,  part  to  the  freight,  part  to  general 
average,  and  part  to  the  owners*  Two  average  adjusters  of 
great  experience  proved  that  if  the  repairs  had  in  fact  been 
bo  done  at  Bio  de  Janeiro,  a  large  proportion  of  the  ex- 
penses would  have  been  such  as  according  to  the  practice 
would  have  been  charged  to  general  average;  and  they 
made  out  the  adjustment  and  the  plaintiffs'  claim  on 
the  following  principle :  they  said  the  money  expended 
in  buying  coal  was  an  expenditure  to  prevent  the  neces- 
sity of  unshipping  the  cargo  at  Bio,  and  therefore  ought 
to  be  charged  against  the  same  interests  and  in  the  same 
proportions  as  the  expenditure  which  it  prevented  would 
have  been  charged. 
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We  wish  to  guard  against  being  supposed  to  sanction 
the  notion  that  in  a  case  like  this  the  shipowners  could 
have  charged  the  owners  of  the  cargo  with  any  part  of 
the  expenses  of  unshipping  and  warehousing  the  gold 
at  Rio,  supposing  the  master  had  under  these  circum- 
stances adopted  that  course.  Inasmuch  as  the  master 
could  by  the  expenditure  of  a  comparatively  small  sum 
on  temporary  repairs  and  coals  bring  the  ship  and  cargo 
safely  home,  it  was  his  duty  to  do  so;  and,  though  we 
do  not  decide  a  point  which  does  not  arise,  we  are  not 
to  be  taken  as  deciding  that  his  owners  would  not  have 
been  liable  to  the  owners  of  the  cargo  if  he  had  not 
taken  this  course.  But,  passing  this  by,  we  think  that 
the  expenses  actually  incurred  must  be  apportioned 
according  to  the  facts  which  actually  happened,  and 
that  there  is  no  legal  principle  on  which  they  can  be 
apportioned  according  to  what  might  have  been  the 
facts  if  a  different  course  had  been  pursued.  No  case 
or  authority  was  cited  to  support  the  principle  contended 
for,  nor  are  we  aware  of  any.  If  in  any  particular  trade 
it  has  been  found  convenient  to  act  on  this  principle, 
and  that  has  been  done  to  such  an  extent  as  to  create 
a  custom  tacitly  making  it  part  of  the  contract  thajt 
this  shall  be  the  principle  applied,  or  if  the  parties  to  a 
charterparty  stipulate  that  it  shall  be  so,  and  by  words 
of  reference  to  the  charterparty  in  the  bills  of  lading 
and  the  policies  of  insurance  make  it  part  of  the  con- 
tract affecting  every  one,  the  case  would  be  different ; 
but,  as  it  is,  the  principle  proposed  is  not  we  think 
tenable  at  law. 

The  counsel  for  the  plaintiffs  then  argued  that,  at  all 
events,  the  money  paid  for  the  coals  was  an  extraordinary 
expenditure,  and  as  such  to  be  contributed  for  as  general 
average ;    but  we  think  this  is  not  so.     The  shipowners 
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by  their  contract  with  the  freighters  are  bound  to  give 
the  services  of  their  crew  and  their  ship,  and  to  make 
all  disbursements  necessary  for  this  purpose.  In  the 
case  of  such  a  vessel  as  this,  which  is  equipped  with  an 
auxiliary  screw,  their  contract  includes  the  use  of  that 
screw,  and  consequently  the  disbursements  necessary 
for  fuel  for  the  steam  engine.  Now  the  disaster  which 
occurred  in  this  case  no  doubt  caused  the  engine  to  be 
used  to  a  much  greater  extent  than  would  generally 
occur  on  such  a  voyage,  and  so  caused  the  disbursements 
for  coals  to  be  extraordinarily  heavy,  but  it  did  not 
render  it  an  extraordinary  disbursement.  The  case  is 
similar  to  that  of  an  ordinary  sailing  vessel,  in  which 
owing  to  disasters  the  voyage  is  unusually  protracted, 
and  consequently  the  owner's  disbursements  for  pro- 
visions and  for  the  wages  of  his  crew,  if  they  are  paid  by 
the  month,  are  extraordinarily  heavy.  It  is  not  similar  to 
that  of  the  master  hiring  extra  hands  to  pump  when  his 
crew  are  unable  to  keep  the  vessel  afloat,  or  any  other 
expenditure  which  is  not  only  extraordinary  in  its 
amount,  but  is  incurred  to  procure  some  service  extra- 
ordinary hi  its  nature. 

We  think,  therefore,  that  there  is  no  right  to  charge 
this  item  to  general  average,  and  consequently  that  the 
rule  to  enter  the  verdict  for  the  defendants  must  be  made 
absolute. 

Rule  absolute  to  enter  the  verdict  for 
the  defendants. 
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registered. 
Execution. 
Priority. 


Richabds  against  James. 

Shabpe  against  James. 

Spabk  and  Hollingswobth,  Claimants. 


1.  The  consequence  of  avoiding  by  an  execution  a  bill  of  sale  which 
is  not  registered  as  required  by  stat  17  &  18  Vict.  c.  36.  *.  1.  is  to  dis- 
place it  altogether. 

2.  By  a  bill  of  sale  dated  the  12th  April,  ^the  defendant  as- 
signed his  goods  to  8.  This  bill  of  sale  was  not  registered.  On  the 
21st  the  same  goods  were  assigned  by  the  defendant  to  /?.,  who,  on 
the  11th  May,  registered  his  bill  of  sale.  8.  on  the  9th  May  procured 
from  the  defendant  another  bill  of  sale  for  the  same  consideration  as  the 
former,  and  registered  it  on  the  14th.  On  the  11th  and  14th  the 
sheriff  levied  under  executions  against  the  defendant  Claims  being 
made  by  both  8.  and  H.  the  sheriff  took  ont  an  interpleader  summons, 
and  the  execution  creditors  being  content  to  be  barred :  Held,  that  H. 
was  entitled  to  priority  oyer  8. 


Q  PECIAL  case  stated  by  order  of  the  Court. 

The  defendant  James,  in  the  early  part  of  the  year 
1864,  carried  on  his  trade  of  a  carver  and  gilder  at  No. 
45,  Skinner  Street,  in  the  city  of  London,  and  was  pos- 
sessed of  certain  goods,  furniture  and  stock  in  trade  on 
the  premises. 

On  the  9th  April,  1864,  the  landlord  of  the  premises 
distrained  for  the  rent  due  on  the  25th  March  pre- 
ceding, and  the  claimant  Hollingsworth,  in  order  to 
prevent  the  goods  which  were  seized  from  being  sold  by 
the  landlord,  on  the  15th  April  following  paid  the  sum 
of  33J.  6*.  6d.,  the  condemnation  price  of  the  goods 
distrained,  and  the  expenses  of  the  distress. 

By  a  deed  poll  bearing  date  the  12th  April,  1864,  the 
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defendant,  in  consideration  of  150/.  therein  expressed 
to  be  paid  by  the  claimant  Spark,  assigned  to  Spark, 
his  executors,  administrators  and  assigns,  absolutely,  as 
His  and  their  own  goods,  chattels  and  effects,  all  his 
(the  defendant's)  goods,  household  stuff,  and  implements 
of  household,  chattels,  wearing  apparel,  stock  in  trade 
and  effects  whatsoever,  then  being  in  the  dwelling  house, 
shop  and  premises  of  the  defendant,  situate  at  No.  45, 
Skinner  Street,  or  which  thereafter  should  be  thereon, 
and  all  other  his  chattels  and  effects  whatsoever  and 
wheresoever.  The  1502.  was  paid  by  Spark  to  the 
defendant,  part  before  and  the  remainder  on  the  day  of 
the  date  of  the  bill  of  sale*  This  deed  was  never  regis- 
tered as  a  bill  of  sale  pursuant  to  stat.  17  &  18  Vict 
c  36.,  and  HolUngsworth  had  no  notice  or  knowledge 
of  the  transactions  with  Spark. 

On  the  21st  April,  1864,  the  defendant  executed  a 
bill  of  Bale  to  HolUngsworth  of  all  the  defendant's  pro- 
perty which  was  upon  the  premises,  and  which  was 
comprised  in  the  bill  of  sale  to  Spark.  The  considera- 
tion for  the  same  was- the  sum  of  150/.  then  lent  and 
advanced  by  HolUngsworth  to  the  defendant. 

The  above  mentioned  advances  by  Spark  and  Hollings- 
"tfrtA  if  ere  respectively  made  by  each  bonfi  fide. 

The  bill  of  Bale  of  the  21st  April  was,  on  the  1 1th 
May,  1864,  duly  registered,  as  required  by  stat.  17  &  18 
Vict  &  36.,  and  HolUngsworth  put  a  man  in  possession 
of  the  property  comprised  in  it  on  the  21st  of  April, 
who  remained  in  possession  until  after  the  sale  of  the 
property  in  pursuance  of  the  order  of  Mellor  J.  after 
mentioned. 

On  the   9th  May,   1864,   the  defendant   executed 
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another  bill  of  sale  by  deed  poll  to  Spark  of  the  same 
goods  and  for  the  same  consideration  as  the  bill  of  sale 
of  the  12th  April,  1864.  On  the  14th  May,  1864,  this 
bill  of  sale  was  duly  registered  under  stat.  17  &  18 
Vict.  c.  36. 

On  the  3rd  May,  1864,  a  man  went  into  possession 
on  behalf  of  Spark  of  the  property  assigned  by  the 
deeds  poll,  and  on  the  evening  of  the  same  day  withdrew 
from  the  premises  in  obedience  to  a  letter  sent  to  him 
by  the  attorney  of  Spark.  This  letter  was  sent  after  a 
proposal  and  promise  on  the  part  of  the  defendant  to 
arrange  without  delay  the  matter  of  Spark's  claim  to 
avoid  a  disposal  of  the  property  so  seized.  The 
same  man  went  again  into  possession  of  the  pro- 
perty on  behalf  of  Spark  on  the  13th  May,  1864,  and 
remained  in  possession  until  the  sale  of  the  property,  in 
pursuance  of  the  order  of  Mellor  J.  On  both  of  these 
occasions  the  man  who  took  possession  produced  hia 
authority  for  such  purpose.  The  authority  of  the  13th 
May  contained  a  reference  to  the  bill  of  sale  of  the  9th 
May,  1864. 

Actions  were  brought  against  the  defendant  by  the 
plaintiffs  Richards  and  Sharp*,  writs  of  fi.^  fa.  were 
issued,  and  the  sheriffs  of  London  levied  upon  the  pro- 
perty on  the  11th  and  14th  May,  1864,  and  on  their 
entering  and  levying  Spark  claimed  the  property  under 
the  bill  of  sale  of  the  12th  April,  1864,  and  Hollingi- 
worth  claimed  the  same  property  under  the  bill  of 
sale  of  the  21st  April,  1864.  The  sheriffs  thereupon 
took  out  an  interpleader  summons,  on  the  return  of 
which  Hollingsworth  and  Spark  appeared  and  claimed 
the  goods. 
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On  the  17th  May,  1864,  an  order  was  made  by 
Shee  J.  directing  the  property  to  be  sold,  and  the 
proceeds  of  the  sale  to  be  paid  to  the  sheriffs  to  be  by 
them  held  subject  to  further  orders. 

On  the  21st  May,  1864,  an  order  was  made  by 
MeQerJ.  "that  the  execution  creditors  be  barred  in  both 
actions ;  that  no  actions  be  brought  against  the  sheriffs ; 
that  the  proceeds  of  the  sale,  after  satisfying  the 
claimant  HolHngsworth,  and  less  expenses  of  sale  and 
possession  money,  be  paid  to  the  second  claimant  Spark, 
and  that  the  sheriffs  do  withdraw  from  possession  of  the 
whole  of  the  property  seized/1  On  the  hearing  of  the 
summons  before  Mellor  J.,  and  before  he  made  the  last 
mentioned  order,  the  attorney  for  the  claimant  Spark 
produced  to  the  Judge  the  second  and  registered  bill  of 
sale  to  Spark,  dated  the  9th  May,  1864,  and  also  the 
prior  bill  of  sale  to  Spark,  dated  the  12th  April,  1864. 

On  the  6th  June,  1864,  Spark  applied  for  a  rule 
calling  upon  HolHngsworth  to  shew  cause  why  the  order 
of  Mellor  J.  should  not  be  varied  in  this  respect — namely, 
that,  after  payment  of  the  expenses  and  possession  money 
as  directed  by  that  order,  the  proceeds  of  the  sale  by  the 
sheriffs  of  London  be  paid  to  the  claimant  Spark  in 
priority  to  Ho&ngsworth,  or  why  the  rights  of  the  claim- 
ants should  not  be  ascertained  by  an  issue  or  special 

On  the  13th  June,  cause  was  shewn  against  the 
role,  and  the  Court  directed  that  a  special  case  should 
be  stated  upon  the  question  of  the  rights  of  the 
claimants. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  order  of  Mellor  J.  ought  to  be  rescinded 
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or  varied   so  as  to  give  the  claimant  Spark  priority 
over  the  claimant  Hollingsworth. 

By  atat  17  &  18  Viet.  e.  36.  *.  1.,  Every  bill  of  sale 
of  personal  chattels,  made  either  absolutely  or  con- 
ditionally, shall,  together  with  an  affidavit,  be  filed  with 
the  officer  acting  as  clerk  of  the  docquets  and  judgments 
in  the  Court  of  Queen's  Bench  within  twenty-one  days 
after  the  making  or  giving  thereof,  "  otherwise  such  bill 
of  sale  shall,  as  against  all  assignees  of  the  estate  and 
effects  of  the  person  whose  goods  or  any  of  them  are 
comprised  in  such  bill  of  sale  under  the  laws  relating 
to  bankruptcy  or  insolvency,  or  under  any  assignment 
for  the  benefit  of  the  creditors  of  such  person,  and  as 
against  all  sheriffs'  officers  and  other  persons  seizing  any 
property  or  effects  comprised  in  such  bill  of  sale  in  the 
execution  of  any  process  of  any  Court  of  law  or  equity 
authorizing  the  seizure  of  the  goods  of  the  person  by 
whom  or  of  whose  goods  such  bill  of  sale  shall  have  been 
made,  and  against  every  person  on  whose  behalf  such  pro- 
cess shall  have  been  issued,  be  null  and  void  to  all  intents 
and  purposes  whatsoever,  so  far  as  regards  the  property  in 
or  right  to  the  possession  of  any  personal  chattels  com- 
prised in  such  bill  of  sale,  which  at  or  after  the  time  of 
such  bankruptcy,  or  of  filing  the  insolvent's  petition  in 
such  insolvency,  or  of  the  execution  by  the  debtor  of 
such  assignment  for  the  benefit  of  his  creditors,  or  of 
executing  such  process  (as  the  case  may  be),  and  after 
the  expiration  of  the  said  period  of  twenty-one  days, 
shall  be  in  the  possession  or  apparent  possession  of  the 
person  making  such  bill  of  sale,  or  of  any  person  against 
whom  the  process  shall  have  issued  under  or  in  the 
execution  of  which  such  bill  of  sale  shall  have  been 
made  or  given,  as  the  case  may  be." 
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The  case  was  argued  on  Jan.  22nd,  before  Cockbu&n 
C.  J.,  Blackbubn,  Mellob  and  Lush  J  J. 

Pearee,  for  the  claimant  Spark. — Spark  is  entitled  to 
he  paid  in  preference  to  Hollingsworth.  His  first  bill  of 
sale  not  being  registered,  though  void  as  against  creditors, 
is  good  as  against  the  assignor,  and  those  claiming 
under  him.  Hollingsworth  seeks  to  set  up  the  jus  tertii 
which  stat  17  &  18  Vict  c.  36.  *.  1.  gives  only  to  credi- 
tors. On  the  3rd  May,  before  the  expiration  of  the 
period  of  twenty-one  days  within  which  the  bill  of  sale 
might  have  been  registered,  Spark  put  a  man  in  pos- 
session.   [Blackburn  J.    But  he  did  not  continue  in 
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PhUbrick,   for    the   claimant   Hollingsworth. — Spark 
having  taken  the  goods  under  a  second  bill  of  sale  can- 
not resort  to  the  first    The  second  bill  of  sale  was  not 
a  collateral  security,  but  was  substituted  for  the  first. 
It  is  like  a  surrender  and  reconveyance,  or  like  taking  a 
lease  for  a  period  which  includes  part  of  a  former  term, 
in  which  case  the  remainder  of  that  term  is  surrendered. 
[Blackburn  J.  There  is  no  estoppel  here  as  in  the  case  of 
a  lease.  That  depends  upon  the  feudal  law.   The  second 
bill  of  sale,  which  Spark  took  to  secure  him  against 
creditors  of  the  assignor,  did  not  destroy  the  first.]    It 
is  inconsistent  with  his  having  any  title  under  the  first. 
In  Edwards  v.  English  (a)  the  question  as  to  the  effect 
of  an  assignment  by  A.  to  B.y  which  was  unregistered, 
*nd  a  subsequent  assignment  by  A.  to  C,  which  was 
registered,  arose  between  an  execution  creditor  and  the 
(a)  7  EL  #  B.  664. 
x  2 
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assignee  under  the  second  bill  of  sale,  and  the  Court 
held  that  the  property  in  the  goods  was  out  of  the  exe- 
cution debtor,  and  the  first  bill  of  sale  could  not  be 
used  to  render  the  second  invalid ;  and  Erie  and  Cromp- 
ton  JJ.,  pp.  566,  567,  expressed  opinions  that  if  the 
question  had  been  only  between  the  first  and  second 
assignees,  the  first  would  not  have  been  entitled  to 
maintain  a  claim  against  the  second.  In  Nicholson 
v.  Cooper  (a)  the  question  arose  in  regard  to  assignees 
in  bankruptcy,  and  it  was  held  that  the  assignee  under 
an  unregistered  bill  of  sale,  could  not  set  up  as  against 
the  assignees  the  title  of  a  third  person  under  a  bill  of 
sale  registered  before  the  bankruptcy  of  the  assignor. 
In  Stansfield  v.  Cubitt  (b)  there  was  a  series  of  bills  of 
sale,  the  last  of  which  only  the  grantee  registered. 
[Blackburn  J.  That  case  does  not  bear  on  the  present  : 
it  was  there  held  that  the  last  bill  of  sale,  though 
registered,  was  not  a  protected  transaction  within  sect 
133  of  The  Bankrupt  Law  Consolidation  Act,  1849, 
12  &  13  Vict.  c.  106.]  To  allow  the  claim  under  an  un- 
registered bill  of  sale  priority  over  a  claim  under  a  regis- 
tered bill  of  sale,  would  contravene  the  intention  of  the 
Legislature  that  all  bills  of  sale  should  be  registered. 
No  title  could  be  conveyed  by  the  grantee  of  a  registered 
bill  of  sale.  In  Millar  and  Collier  on  Bills  of  Sale,  2nd  ed., 
p.  283,  it  is  said,  "  It  appears  in  accordance  with  the 
intention  of  the  Act,  that  the  second  grantee  under  a 
bill  of  sale  duly  registered  shall  remain  in  statu  quo,  and 
not  be  either  advantaged  or  prejudiced  by  the  non-regis- 
tration of  a  prior  bill  of  sale  of  the  same  properly  to 
another  person.  By  the  claim  of  the  grantor's  assignees 
(«)  3  H.  #tf  384.  (b)  2DeG.$J.  222. 
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or  execution  creditors,  if  the  bills  of  Bale  are  absolute, 
the  second  grantee  will  gain  no  title ;  if  the  bills  of  sale 
are  by  way  of  mortgage,  he  will  gain  no  priority ." 
[Blackburn  J.  Here  the  first  bill  of  sale,  though  in 
form  absolute,  was  meant  -as  a  security ;  if  not  it  might 
make  a  difference ;  but  if  it  was  a  sale  out  and  out,  the 
grantee  would  have  taken  possession  and  not  have  regis- 
tered.] Where  a  bill  of  sale  is  not  registered,  the 
property  remains  in  the  owner,  capable  on  a  given  event 
of  being  assigned  to  a  third  person  by  another  bill  of 
sale.  And  if  Spark  has  priority  and  so  gets  these  goods 
the  unregistered  bill  of  sale  will  not  be  void  as  against 
creditors,  but  they  will  be  defeated  by  it.  As  to  deeds 
made  void  by  stat  13  Eliz.  c.  5.,  French  v.  French  (a) 
decided  that  it  was  competent  for  a  creditor  to  impeach 
one  part  of  a  transaction  without  seeking  to  set  aside 
the  whole. 


1867. 


Richards 

v. 

Jambs. 

Sharps 

y. 
Jam  £8. 

Spark 
and 

HOLLINQfl- 
WORTH, 

Claimant*. 


Pearce  did  not  reply. 


Cur.  adv.  vult. 


Lush  J.  now  delivered  the  judgment  of  the  Court 
This  was  a  special  case  stated  by  direction  of  the 
Court  in  order  to  determine  the  rights  of  the  parties, 
HoBhiffsworth  and  Spark,  under  an  interpleader  order 
made  in  these  causes.  By  that  order,  dated  the  21st 
May,  1864,  the  two  execution  creditors  were  barred,  and 
it  was  ordered  that  the  goods  of  the  defendant,  the 
execution  debtor,  should  be  sold  by  the  sheriff,  and  the 
proceeds  applied,  first,  in  satisfying  the  claim  of  Hoi- 
Ungswortk,  and  second,  in  or  towards  payment  of  the 
claim  of  Spark.  Spark  appealed  against  so  much  of 
the  order  as  postponed  his  claim  to  that  of  Hollingsworth, 
(a)  §IkG.M.$Gt  95. 
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Javes. 

Spark 
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WORTH, 

Claimants. 


and  the  question  is,  which  of   the  two  claimants  is 
entitled  to  priority. 

By  a  bill  of  sale  dated  the  12th  April,  1864,  the 
defendant  James  assigned  the  goods  in  question  to 
Spark  This  bill  of  sale  was  never  registered.  On  the 
21st  of  the  same  month  of  April  the  same  goods  were 
assigned  by  James  to  HolUngsworth,  who,  on  the  11th 
May,  registered  his  bill  of  sale.  Spark,  on  the  9th  of 
May,  procured  from  the  defendant  James  another  bill  of 
sale  for  the  same  consideration  as  the  former,  and  regis- 
tered that  bill  of  sale  on  the  14th  of  the  same  month. 

No  question  arises  upon  this  second,  bill  of  sale  to 
Spark.  The  execution  creditors  being  content  to  be 
barred.  Spark's  title  to  the  surplus  was  not  contested. 
The  sole  question  argued  was  the  validity  of  his  first 
security  as  constituting  a  prior  title  to  the  goods. 

On  the  11th  and  14th  May  the  sheriff  levied  under 
executions  against  the  defendant  James,  and  claims  being 
made  by  both  Spark  and  HolUngsworth  the  sheriff  took 
out  an  interpleader  summons.  Upon  that  summons 
the  order  in  question  was  made,  whereby  the  execution 
creditors  were  barred,  and  the  proceeds  of  the  sale  dis- 
tributed in  the  manner  hereinbefore  mentioned. 

It  was  contended  on  behalf  of  Spark  that,  although 
his  unregistered  bill  of  sale  was  not  available  as  against 
the  execution  creditors,  yet  that  it  was  available  as 
against  James,  the  assignor,  and  consequently  as  against 
HolUngsworth,  who  claimed  under  him ;  and  that  as  the 
execution  creditors  were  barred  and  their  claims  to  the 
goods  were  out  of  the  way,  he  was  entitled  to  enforce 
his  prior  security  as  against  HolUngsworth. 

Stat.  17  &  18  Vict  c.  36.  s.  1.  imposes,  as  the  penalty 
for  not  registering  a  bill  of  sale  within  twenty-one  days, 
that  such  bill  of  sale  shall  be,  as  against  all  assignees  of 
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the  estate  and  effects  of  the  person  whose  goods  are 
comprised  therein  under  the  laws  relating  to  bankruptcy 
or  insolvency,  or  under  any  assignment  for  the  benefit 
of  the  creditors  of  such  person,  and  as  against  all 
sheriffs'  officers  and  other  persons  seizing  any  property 
or  effects  comprised  therein  in  the  execution  of  any 
process  of  any  Court  of  law  or  equity  authorizing  the 
seizure  of  the  goods  of  the  person  by  whom  such  bill 
of  sale  was  made,  null  and  void  to  all  intents  and  par- 
poses,  so  far  as  regards  the  property  in  or  right  to  the 
possession  of  any  personal  chattels  comprised  in  such 
bill  of  sale,  which  at  or  after  the  time  of  such  bankruptcy, 
or  of  filing  the  insolvent's  petition  in  such  insolvency, 
or  of  the  execution  by  the  debtor  of  such  assignment 
for  the  benefit  of  his  creditors,  or  of  executing  such 
process,  and  after  the  expiration  of  the  said  period  of 
twenty-one  days,  shall  be  in  the  possession  or  apparent 
possession  of  the  person  making  such  bill  of  sale. 

At  the  time  of  levying  the  execution  the  goods  were 
hi  the  apparent  possession  of  James,  the  execution 
debtor,  and  as  this  was  more  than  twenty-one  days 
after  the  making  of  the  first  bill  of  sale  that  bill  of  sale 
was  as  against  the  execution  "  null  and  void  to  all 
intents  and  purposes  whatsoever."  And  had  it  not  been 
for  RoUingsworth'z  subsequent  registered  bill  of  sale,  the 
execution  creditor  would  have  been  entitled  to  the  pro- 
ceeds of  the  goods  seized.  It  is  equally  clear  on  the 
other  hand,  that  had  there  been  no  execution,  and  had 
the  question  been  merely  which  of  the  two  claimants 
was  entitled  to  priority  against  the  other,  Spark's  claim 
would  have  prevailed,  because  there  is  nothing  in  the 
Act  which  makes  it  necessary  to  register  a  bill  of  sale 


311 


1867. 


Richards 

t. 

James. 

Sharps 

v. 
James. 

Spark 

and 

Hollinqs- 

WORTH, 

Claimant*. 


312 


HILARY  VACATION. 


1867. 


Richards 

t. 

James. 

£habpe 

t. 

Jaxes. 

Spark 

and 

Hollisqs- 

WORTH, 

Claimants. 


as  against  the  holder  of  a  subseqnent  bill  of  sale,  whether 
the  latter  be  registered  or  not. 

What  then  is  the  consequence  of  avoiding  a  bill  of 
sale  by  an  execution?  Is  it  to  displace  the  security 
altogether,  or  is  it  only  to  neutralize  it  so  far  as  it 
affects  the  interests  of  the  execution  creditors,  and  to 
leave  it  operative  as  to  all  other  interests. 

We  are  of  opinion  that  the  consequence  is  to  displace 
it  altogether,  and  that  in  no  other  way  can  due  effect  be 
given  to  the  statute.     But  for  HclHngtworth's  registered 
bill  of  sale,  Spark  would  under  the  circumstances  stated 
have  had  no  title,  but  the  execution  creditors  would  have 
taken  the  goods.     It  is  because  he  had  none  which  he 
could,  in  the  events  which    happened,  set  up,   that 
HoUinffsworth  came  in  as  the  first  claimant,  and  had 
there  been  no  third  bill  of  sale,  the  surplus  proceeds 
must  have  been  given  to  them.    It  would  be  a  strange 
anomaly  if,  having  recovered  by  force  of  his  better  title 
goods  which  otherwise  the  execution  creditors  would 
have  retained,  HdOingswarth  should  be  ordered  to  give 
them  up  to  Spark  who  could  not  himself  have  recovered 
them  from  these  creditors.     This  would  be  in  effect  to 
make  Spark's  bill  of  sale  valid  as  against  the  execution 
creditors,  because  it  would  enable  him  by  means  of  it  to 
get  the  goods  which,  as  against  him,  the  execution 
creditors  are  entitled  to  keep. 

We  should  therefore,  if  there  had  been  no  decisions 
already  bearing  upon  the  point,  have  been  of  opinion 
that  Hcltingsworth  is  entitled  to  priority.  But  we  find 
abundant  authority  for  this  conclusion  in  the  cases 
decided  upon  the  analogous  Act,  13  EL  c.  5.  Many 
of  them   are  cited  and  commented  on  in  Roberts  on 
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Fraudulent  Conveyances,  c.  5,  s.  5,  p.  591,  and  they  are 
summed  up  by  Vice  Chancellor  Kindersley  in  Shee  v. 
French  (a),  where  he  says,  t€  The  stat  of  13  Eliz.  c.  5. 
makes  every  instrument  which  is  made  for  the  purpose 
or  intent  to  delay,  hinder  or  defraud  creditors  utterly 
void  as  against  the  creditors ;  and  the  mode  in  which  a 
Court  of  law,  and  this  Court  also,  treats  such  an  instru- 
ment as  respects  the  creditors  is  to  regard  it  as  if  it  had 
never  existed."  The  same  doctrine  was  propounded  by 
this  Court  in  Shears  v.  Bayers  (&). 

The  rule  for  varying  the  interpleader  order  must 
therefore  be  discharged. 

Rule  discharged. 

In  Trinity  Term, 

Phitbriek,  for  the  claimant  HoUingstoorth,  applied  for 
costs. 


1867. 


Richards 
t. 

JlMII. 

Sharpe 

V. 

James. 

Spark 

and 

Hollihgs- 

WOETH, 

Claimants. 


[Friday, 
June  14th.] 


Pearce,  for  the  claimant  Spark. — The  special  case 
^ring  made  no  provision  on  the  subject  each  party 
Aonld  bear  his  own  costs. 


<fc 


*4  Curiam  (Blackburn  and  Lush  J  J.)  The  claimant 
Wty  i&  in  the  position  of  a  person  who  has  made  an 
bounded  claim,  and  therefore  must  pay  costs. 

Rule  discharged,  with  costs. 

Kfy  3  Drew.  716,  717.  (*)  SB.*  Ad.  362. 


Ogle  against  Earl  Vans. 
[Reported  vol.  7,  p.  855.] 


Monday, 
February 11th. 
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Reward  for 
apprehension 
of  thieves. 
Information 
leading  to 
apprehension. 


Tarneb  against  Walker,  on  appeal. 

The  defendant  published  a  handbill  stating  that  watches  and  jewellery 
described  therein  had  been  stolen  from  his  shop,  and  that  a  reward  of 
2501.  would  be  given  to  any  person  who  would  give  such  information 
as  should  lead  to  the  apprehension  and  conviction  of  the  thief  or  thieves. 
The  burglary  was  committed  on  the  6th  February;  on  the  14th  R. 
brought  one  of  the  watches  to  the  shop  of  the  plaintiff;  a  watchmaker, 
who  cave  information  to  the  defendant,  upon  which  R.  was  taken  into 
custody  as  a  receiver.  While  in  custody  he  told  the  police  that  the 
thieves  would  be  found  at  a  certain  house,  where  two  of  them  were 
apprehended,  and  the  third  subsequently,  and  the  three  were  convicted 
of  the  burglary.  In  an  action  to  recover  the  reward :  Held,  by  the 
Exchequer  Chamber,  affirming  the  judgment  of  the  Queen's  Bench,  that 
the  information  given  by  the  plaintiff  was  not  too  remote  from  the 
apprehension  ana  conviction  of  the  thieves,  and  that  it  was  properly 
left  to  the  jury  whether  it  led  to  their  apprehension  and  conviction 
within  the  meaning  of  the  handbill. 

rjPHE  defendant  appealed  from  a  decision  of  the  Court 
of  Queen's  Bench,  discharging  a  role  for  a  new 
trial  on  the  ground  of  misdirection.  6  B.  Sf  &.  871. 
And  the  case  was  now  argued  before  Kelly  C.  B., 
Willes,  Keating  and  Smith  J  J.,  Bramwell,  Channell 
and  Pigott  BB. 


Mellish  (Digby  Seymour  and  Pearce  with  him),  for 
the  defendant. — The  question  is,  whether  the  informa- 
tion given  by  the  plaintiff  led  to  the  apprehension  and 
conviction  of  the  thieves  within  the  meaning  of  the 
handbill  offering  the  reward.  In  determining  this 
question  the  causa  proxima  and  not  the  causa  sine  qua 
non  is  to  be  regarded.  So  long  as  the  police  were  pro- 
ceeding on  the  information  of  the  plaintiff  his  information 
was  that  which  led  to  the  apprehension  of  the  thieves, 
but  it  ceased  to  be  that  so  soon  as  fresh  information  was 
given  on  which  they  acted.  If  Roberts  had  received  the 
watches  innocently,  he  would  have  been  the  person  wh© 
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gave  the  information.  [Smith  J.  Did  not  Roberts  supply  1867. 
the  musing  link  ?  My  brother  Blackburn  says,  6  B.  '#•  S.  Tajwe* 
880,  the  jury  found  that  the  arrest  squeezed  the  infor-  waIkeb. 
mation  out  of  him.  Kelly  C  B.  Suppose  Roberts  being 
in  prison  had  from  conscientious  scruple  or  remorse,  or 
hope  of  reward,  told  who  were  the  thieves.  The  question 
cannot  depend  on  his  guilt  or  innocence.]  Here  were 
two  informations  which  led  to  the  apprehension  of  the 
thieves.  [Bramwell  B.  No  doubt  there  might  be  infor- 
mation leading  to  the  discovery  of  the  thieves,  and  yet 
not  within  this  handbill.  Suppose  erroneous  informa- 
tion given  by  the  plaintiff  upon  which  Roberts  was 
arrested,  and  he  said,  "These  are  not  your  watches, 
bnt  I  will  tell  you  who  are  the  thieves/1  That  informa- 
tion might  put  Roberts  to  the  inconvenience  which 
induced  his  disclosure;  but  would  it  be  within  the 
handbill?]  Wherever  substantially  fresh  information 
is  given  the  chain  of  cause  and  effect  is  broken. 
Roberts,  even  though  not  arrested,  might  have  given 
the  information.  In  Smith  v.  Moore  (a)  no  other  person 
but  the  plaintiff  could  claim  the  reward;  and  the 
question  was  whether,  the  thief  being  convicted  on  his 
own  confession,  any  information  was  given  by  the 
plaintiff  within  the  meaning  of  the  advertisement  In 
Lancaster  v.  Walsh  (ft)  the  plaintiff  gave  substantially 
the  same  information  which  another  person  had  before 
given  to  the  constable ;  that  case  therefore  has  no  direct 
bearing  on  the  present.  In  Ionides  v.  The  Universal 
Marine  Insurance  Company  (c),  which  was  an  action 
upon  an  insurance  of  goods  "  warranted  free  from  all 

(«)  1  C.  B.  438.  (b)  \M.$W.  16. 

(c)  14  C.  B.  N.  S.  259. 
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1867.  consequences  of  hostilities/'  it  was  held  that  the  loss, 
~  Tabhkr  brought  about  by  the  extinguishment  of  a  light  which 
Walker.  unfcil  the  secession  of  the  Southern  States  of  America 
had  always  been  maintained  at  a  certain  Cape  on  the 
coast,  though  an  act  of  hostility  on  the  part  of  the 
Confederates  towards  the  Federals,  was  not  a  loss  by 
the  consequences  of  hostilities  within  the  meaning  of  the 
policy;  and  Erie  C.  J.,  pp.  285-6,  puts  several  instances 
of  what  would  or  would  not  be  a  consequence  of  hos- 
tilities. 

Party  Serjt.  (Laxton  with  him),  for  the  plaintiff,  was 
not  called  upon. 

Kelly  C.  B.  We  are  all  of  opinion  that  the  judg- 
ment of  the  Court  of  Queen's  Bench  should  be  affirmed. 
Public  policy  requires  that  in  questions  of  this  nature 
Courts  of  law  should  look  substantially  at  the  true 
merits,  and  not  indulge  too  much  in  refinements  be- 
longing to  the  logic  of  the  schools.  In  the  Court  below, 
Blackburn  J.,  whose  judgment  is  entitled  to  the  highest 
consideration,  doubted  whether  he  was  right  in  leaving 
the  case  to  the  jury ;  but  I  think  he  took  the  course 
which,  whether  the  transition  from  the  information  to 
the  arrest  were  a  simple  link  or  a  chain  consisting  of 
several  links,  he  was  bound  to  take,  unless  it  would  violate 
some  principle  of  law  applicable  to  the  particular  case, 
namely,  of  leaving  the  question  to  the  jury  with  such 
observations  as  were  warranted  by  the  facts.  There  is  no 
doubt  that  the  information  given  by  the  plaintiff  to  the 
defendant  led  to  the  imprisonment  of  Roberts,  and  he, 
being  in  prison,  made  certain  disclosures  to  a  third 
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person,  and  afterwards  to  the  police  officers,  who,  in  1867. 
consequence  of  the  clue  thus  obtained,  apprehended  the  Tarner 
thieves;  and  they  were  ultimately  convicted.  If,  in  walkvr. 
order  to  entitle  a  person  to  recover  the  reward  offered 
by  this  handbill,  it  were  necessary  that  there  should  be 
only  one  link  in  the  chain  of  cause  and  effect,  the  infor- 
mation given  by  the  plaintiff  is  not  such  as  entitles  him 
to  the  reward ;  but  there  is  no  reason  why  the  person  who 
gives  the  original  information,  which,  though  through 
many  links,  causes  ultimately  the  apprehension  and 
conviction  of  the  thieves,  should  not  be  considered  as 
having  given  the  information  which  led  to  their  appre- 
hension and  conviction.  And  if  the  jury,  on  the  ques- 
tion being  properly  submitted  to  them,  affirm  that, 
I  think  their  verdict  should  be  upheld  by  the  Court. 
Here  it  was  properly  left  to  the  jury  to  say  whether 
the  plaintiff  gave  such  information  as  led  to  the  appre- 
hension and  conviction  of  the  thieves ;  the  jury  found 
the  affirmative,  and  the  judgment  of  Blackburn  J.  himself, 
in  the  Court  below,  shews  that  the  series  of  facts,  fairly 
considered,  led  one  to  the  other  in  natural  sequence. 
The  verdict  is  in  accordance  with  the  merits  of  the 
ewe  and  the  public,  policy  declared  by  the  Courts  of 
Westminster  Hall  as  to  the  construction  of  these  offers 
of  reward. 

The  rest  of  the  Court  concurring, 

Judgment  affirmed. 
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FtilZry  1st.    Bband  and  Wife  against    The  Hammebsmtth 
and  City  Railway  Company. 

[Reported  vol.  7,  pp.  1.  22.] 


Saturday, 
February  2d  A. 


Lloyd  against  Jackson  and  others. 
[Reported  vol.  7,  pp.  683,  69a] 


Saturday, 
February  2nd. 


Taylob  against  Shafto. 
[Reported  ante,  p.  228.] 


END    OP   HILARY   VACATION. 
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CASES  i8oy. 

ARGUED   AND   DETERMINED 
is 


THE    QUEEN'S  BENCH, 

IN 

EASTEE     TEEM, 

XXX.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this 
Term  were : 

COCKBUEN  C.  J.         I  SHEE  J. 

Blackburn  J.        I         Lush  J. 


Re  Paine. 

By  stat  11  &  12  Vict.  c.  43.  *.  25.,  where  justices  upon  summary  con-  Friday ; 
viction  "  adjudge  the  defendant  to  be  imprisoned,  and  such  defendant  April  26th. 

shall  then  be  in  prison  undergoing  imprisonment  upon  a  conviction  for  

any  other  offence,"  they  may  award  that  the  imprisonment  for  such   $Ufnmartl 
subsequent  offence  shall  commence  at  the  expiration  of  the  imprison-  ronu^^ 
xnent  to  which  such  defendant  shall  have  been  previously  adjudged  or   Sentence  ' 
sentenced.       The  defendant  was  convicted  by  justices  of  an  offence    Vaarant  Act 
under  the  Vagrant  Act,  5  G.  4.  c.  83.  s.  4.,  and  remanded,  and  being  g  <&4.  c  83* 
"brought  up  again  was  convicted  by  them  of  three  other  similar  offences  8  4' 
under  the  Act ;   he  was  then  sentenced  to  three  months  imprisonment   jj  k  22  Vict 
for  three  of  the  offences,  and  to  a  further  period  of  three  months  for  c>  43  fc  25.  ' 
the  fourth,  to  commence  at  the  expiration  of  the  first  term.    Held  that, 
whether  the  justices  could  or  could  not  at  common  law  or  under  stat. 
5  G.  4.  c.  83.  t.  4.  make  the  second  sentence  commence  at  the  expira- 
tion of  the  first,  they  had  power  to  do  so  under  stat.  11  &  12  Vict. 
*.  43.  s.  25. 

A  PRIL  17th.    Ribton  obtained  a  rule  calling  upon 
H.  R.  Cutbush  and  W.  Haynes,  Esqrs.,  two  justices 
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1867.        for  the  borough  of  Maidstone,  and  the  prosecutors,  to 
"^  shew  cause  why  a  writ  of  habeas  corpus  ad  subjiciendum 

should  not  issne,  directed  to  the  keeper  of  the  House 
of  Correction  at  Maidstone,  to  bring  up  the  body  of  F. 
Paine. 

On  the  11th  December,  1866,  the  applicant  was  brought 
before  two  justices  on  a  charge  preferred  against  him 
under  stat  5  G.  4  c.  83.  s.  4  of  having  exposed  his 
person;  he  pleaded  guilty,  and  was  remanded  to  prison 
until  the  15  th,  in  order  that  other  charges  against  him 
of  a  similar  kind  might  be  heard.  On  the  15th  he  was 
again  brought  before  the  justices,  when  three  other 
charges  of  a  like  offence,  committed  on  three  differ- 
ent days,  were  made  against  him,  to  each  of  which  he 
pleaded  guilty.  The  justices  sentenced  him  for  three  of 
the  offences  to  be  imprisoned  and  kept  to  hard  labour 
for  three  calendar  months,  and  for  the  offence  last 
committed  they  sentenced  him  to  a  further  period  of 
imprisonment  for  three  calendar  months,  to  commence 
at  the  expiration  of  the  first  term  of  three  calendar 
months  imprisonment  to  which  he  had  that  day  been 
adjudged  by  them. 

By  stat  5  G.  4  c.  88.  s.  4,  "Every  person  wilfully, 
&c,  exposing  his  person  in  any  street,  &c,  with  intent 
to  insult  any  female,"  shall  be  deemed  a  rogue  and 
vagabond;  "and  it  shall  be  lawful  for  any  justice  of  the 

peace  to  commit  such  offender to  the 

House  of  Correction,  there  to  be  kept  to  hard  labour 
for  any  time  not  exceeding  three  calendar  months." 

Sect.  5.  "  Every  person  committing  any  offence  against 
this  Act  which  shall  subject  him  or  her  to  be  dealt  with 
as  a  rogue  or  vagabond,  such  person  having  been  at 
some  former  time  adjudged  so  to  be,  and  duly  convicted 
thereof,"  shall  be  deemed  an  incorrigible  rogue ;  "  and  it 
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shall  be  lawful  for  any  justice  of  the  peace  to  commit       18C7. 
such  offender    ....    to  the  House  of  Correction,  ^e 

there  to  remain  until  the  next  General  or  Quarter  Ses-       Pai» 
sions  of  the  peace;"  who  by  sect  10  may  order  him 
to  be  further  imprisoned  and  kept  to  hard  labour  for 
any  time  not  exceeding  one  year. 

Stat  7  &  8  G.  4.  c.  28.  *.  10.  enacts,  "  That  wherever 
sentence  shall  be  passed  for  felony  on  a  person  already 
imprisoned  under  sentence  for  another  crime,  it  shall 
be  lawful  for  the  Court  to  award  imprisonment  for  the 
subsequent  offence,  to  commence  at  the  expiration  of 
the  imprisonment  to  which  such  person  shall  have  been 
previously  sentenced ;  and  where  such  person  shall  be 
already  under  sentence  either  of  imprisonment  or  of 
transportation,  the  Court,  if  empowered  to  pass  sentence 
of  transportation,  may  award  such  sentence  for  the 
subsequent  offence,  to  commence  at  the  expiration  of 
the  imprisonment  or  transportation  to  which  such  per- 
son shall  have  been  previously  sentenced,  although  the 
aggregate  term  of  imprisonment  or  transportation  res- 
pectively may  exceed  the  term  for  which  either  of  those 
punishments  could  be  otherwise  awarded." 

Stat  11  &  12  Vict  c.  43.  *.  25.  enacts,  "  That  where 
a  justice  or  justices  of  the  peace  shall  upon  any  such 
information  or  complaint  as  aforesaid  adjudge  the  defen- 
dant^ be  imprisoned,  and  such  defendant  shall  then  be 
in  prison  undergoing  imprisonment  upon  a  conviction 
for  any  other  offence,  the  warrant  of  commitment  for 
such  subsequent  offence  shall  in  every  such  case  be 
forthwith  delivered  to  the  gaoler  to  whom  the  same 
shall  be  directed;  and  it  shall  be  lawful  for  the  justice 
or  justices  issuing  the  same,  if  he  or  they  shall  think 
fit,  to  award  and  order  therein  and  thereby  that  the 
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1867.        imprisonment  for  such  subsequent  offence  shall  com- 
^  mence  at  the  expiration  of  the  imprisonment  to  which 

Pairs.       8UCh  defendant  shall  have  been  previously  adjudged  or 
sentenced." 

The  rule  was  argued  April  25,  before  Cockburn  C.  J., 
Blackburn  and  Lush  JJ. 

W.  C.  Sleigh  shewed  cause. — The  defendant  was  charged 
with  several  distinct  offences  on  several  occasions,  and  the 
justices  had  power  either  at  common  law  (a),  or  by  stat 
5  G.  4.  c.  83.  s.  4.,  to  sentence  him  to  consecutive  terms 
of  imprisonment  for  three  months.  It  will  be  contended 
for  the  defendant,  that  sect.  4  limits  the  term  of  im- 
prisonment on  summary  conviction  to  three  months,  and 
that  repeated  offences  are  to  be  dealt  with  by  the  Quar- 
ter Sessions  under  sects.  5,  10.  [Blackburn  J.  Sect  4 
has  no  bearing  on  the  present  question :  it  applies  to  a 
conviction  prior  to  the  offence  with  which  the  party  is 
charged,  not  to  a  conviction  prior  to  the  sentence  about 
to  be  passed.  It  has  never  been  supposed  that  a  Court 
passing  sentence  of  imprisonment  could  postpone  the 
commencement  of  it  unless  there  was  another  term  of 
imprisonment  pending.]  Then  the  justices  had  power 
to  pass  this  sentence  under  stat  11  &  12  Vict.  c.  43. 
«•  25.  By  that  enactment  it  was  intended  to  give 
them  the  same  power  of  awarding  consecutive  terms  of 
imprisonment  on  summary  convictions  for  several 
offences  as  was  given  by  stat  7  &  8  G.  4.  c  28.  *.  10. 
The  words  of  the  two  enactments  are  almost  identical. 
[Blackburn  J.    The  framer  of  the  later  changed  the 

(a)  He  referred  to  the  opinion  of  the  law  officers  of  the  Crown  in 
1845-46,  in  favour  of  commitments  for  consecutive  periods;  Oke  Magis- 
terial Synopsis,  7th  ed.  146;  but  the  facts  are  not  stated. 
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phrase  without  any  apparent  reason :   the  meaning  of       ig67. 
the  two  must  be  the  same.     In  Rex  v.  Wilkes  (a),  upon  ^ 

a  writ  of  error  to  the  House  of  Lords,  all  the  Judges       Pa1*«- 
were  unanimously  of  opinion  that  in  cases  of  misde- 
meanour a  judgment  of  imprisonment  against  a  defen- 
dant, to  commence  from  and  after  the  determination  of 
an  imprisonment  to  which  he  was  before  sentenced  for 
another  offence,  was  good  in  law ;   but  could  such  a 
judgment  have  been  given  in  cases  of  felony  before  stat. 
7  &  8  G.  4.  <?.  28.  ?     Sect.  10  of  that  statute  gives  the 
power  in  cases  of  felony  to  pass  a  sentence  to  commence 
at  the  expiration  of  the  former,  "  although  the  aggre- 
gate term  of  imprisonment  or  transportation   respec- 
tively may  exceed  the  term  for  which  either  of  those 
punishments  could  be  otherwise  awarded."     Cockburn 
C.  J.  In  Bex  v.  Wilkes  (a)  the  Court  might  on  either 
of  the  convictions  for  libel  to  which  the  defendant  was 
sentenced  have  awarded  a  term  of  imprisonment  equal 
to  the  sum  of  the  two.    The  words  in  stat.  11  &  12 
Viet  e.  43.  s.  25.   are  peculiar:  where  a  justice  or 
justices  of  the  peace   shall  adjudge  the  defendant  to 
he  imprisoned,  "  and  such  defendant  shall  then  be  in 
prison"  not   in  custody  "undergoing  imprisonment."] 
So  soon  as  the  defendant  was  sentenced  he  was  "in 
prison"  and  began  to  suffer  the  sentence;  2  Hawk.  P. 
C,  book  2,  c.  18,  sect.  1.  Suppose  a  defendant,  who  had 
been  convicted  and  sentenced  for  one  term  of  imprison- 
ment, was  afterwards  on  the  same  day  brought  up  and 
sentenced  for  another  term,  one  day  of  his  first  imprison- 
ment would  then  be  over.  [Blackburn  J.    At  the  Assizes 
the  sentence  runs  from  the  commission  day :  in  sum- 
mary convictions  the  day  of  the  sentence  must  be 
reckoned  inclusive.] 

(a)  4  Burr.  2627.  2577 ;  4  Bra.  P.  a  360.  367,  2nd  ed. 
T  2 


324  EASTER  TERM. 

1867.  Ribton,  in  support  of  the  rule. — Stat.  5  G.  4.  c.  83. 

Be  *•  4-  limits  the  imprisonment  for  each  offence  to  three 

'  calendar  months  :  the  jurisdiction  to  punish  for  several 
offences  is  given  to  the  Quarter  Sessions  by  sect.  5.  If 
the  power  contended  for  exists,  the  justices  may  on 
summary  conviction  for  several  offences  award  a  larger 
amount  of  punishment  than  the  Quarter  Sessions  under 
sects.  5,  10,  for  subsequent  offences  after  a  previous 
conviction.  Independently  of  stat.  7  &  8  G.  4.  c.  28. 
s.  10.  the  Judges  had  the  power  of  sentencing  to  several 
terms  of  imprisonment  one  after  the  conclusion  of  tbe 
other;  Rex  v.  Williams  (a).  [He  also  cited  Rex  v. 
Bath  (&).]  And  the  words  in  that  statute  are  satisfied 
~  by  the  party  standing  in  the  dock  after  sentence.  By 
stat.  11  &  12  Vict.  c.  43.  s.  25.  a  man  must  be  "in 
prison  undergoing  imprisonment"  under  a  sentence  for 
a  previous  offence.  [Blackburn  J.  A  prisoner  under- 
going imprisonment  under  a  previous  sentence  would 
be  "  in  prison"  in  the  technical  sense  of  the  word,  when 
brought  up  before  the  magistrates  on  a  second  charge; 
so,  also,  a  defendant  sentenced  to  imprisonment  may  be 
said  to  be  "  in  prison"  though  not  yet  committed  within 
its  four  walls.  After  sentence  he  is  getting  rid  of  a 
portion  of  the  period  of  his  imprisonment.]  But  he  is 
not  "  undergoing  imprisonment"  with  all  its  incidents. 
[Cockburn  C.  J.  There  is  no  reason  for  making  a  differ- 
ence between  the  case  of  a  man  brought  up  on  a  charge 
of  having  committed  two  offences  and  that  of  a  man 
who  is  undergoing  sentence  for  a  previous  offence.] 

Cur.  adv.  vulL 

April  26th.    The  judgment  of  the  Court  was  now 
delivered  by 

(a)  1  Leach  C.  C.  529.  536.  (a)  1  Leach  C.  C.  441. 


Pairs. 
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Cockbv&n  C.  J.    In  this  case  the  question  tarns  on        1867. 
the  power  of  justices  of  the  peace  to  sentence  a  man  Re" 

snmmarily  convicted  of  several  distinct  offences  against 
the  Vagrant  Act,  5  C,  4  c.  83.  s.  4,  the  punishment  for 
an  offence  against  that  enactment  being  imprisonment 
for  any  time  not  exceeding  three  calendar  months. 
They  awarded  two    sentences   of    three   months  im- 
prisonment, and  made  the  one  to  commence  at  the 
expiration  of  the  other,  and  the  question  is  whether 
that  was  within  the  25th  section  of  stat.  11  &  12  Vict. 
c  43.,  an  enactment  in  substance  the  same  as  stat. 
7  &  8  G.  4.  c.  28  8.  10.,  which  gives  a  similar  power  to 
Criminal  Courts  in  cases  of  felony.    We  thought  it 
important  to  ascertain  from  our  brother  Judges  what 
had  been  the  practice  under  the  earlier  statute  so  far 
back  as  living  judicial  memory  goes.     We  have  just 
had  a  consultation  with  them,  and  the  result  is  that  the 
practice  of  Judges  acting  under  stat.  7  &  8  G.  4.  c.  28. 
1. 10.  has  been  where  more  than  one  charge  of  felony 
was  established  against  a  man  and  he  was  convicted 
thereof  to  pass  sentence  for  each  offence,  and  to  make 
the  second  and  any  succeeding  sentence  commence  at 
the  expiration  of  the  preceding.     As  that  has  been  for 
so  long  a  series  of  years  the  practice  of  the  Judges  on 
Circuit  and  at  the  Central  Criminal  Court,  we  must 
take  it  as  a  contemporaneous  exposition  of  that  statute, 
and  although  the  25th  section  of  stat.  11  &  12  Vict. 
&  43.  yaries  somewhat  in  its  language  from  the  earlier 
enactment  it  is  to  the  same  effect,  and  no  doubt  was 
intended  to  give  justices  the  same  power  to  make  the 
sentence  of  imprisonment  upon  a  summary  conviction 
for  a  second  offence  commence  at  the  expiration  of  the 
first    And  the  words  can  be  made  to  bear  that  con- 
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1867.  struction,  though  it  is  true  by  some  degree  of  technical 
"ik  and  professional  straining ;  for  a  man  may  be  said  to  be 
in  prison,  and  imprisonment  may  be  said  to  commence 
from  the  time  when  he  is  convicted  of  the  first  offence 
and  sentenced  to  imprisonment  under  it  Moreover,  jus- 
tice and  public  policy  require  that  when  a  man  has  been 
guilty  of  several  offences,  for  each  of  which  a  separate 
term  of  imprisonment  is  due,  he  should  not  escape 
from  punishment  for  an  additional  offence  because  he 
is  already  in  prison  for  one.  Therefore  on  these  three 
considerations,  first,  what  is  the  possible  and  fair  con- 
struction of  the  25th  section  of  stat  11  &  12  Vict.  c.  43.  ; 
secondly,  what  justice  and  public  policy  require,  and 
thirdly,  the  practice  which  has  prevailed  under  the 
former  statute,  it  appears  to  us  that  we  shall  put  the 
right  and  proper  construction  on  this  enactment  by 
holding  that  the  justices  in  making  the  second  sen- 
tence begin  at  the  expiration  of  the  first  properly  exer- 
cised their  jurisdiction.  Therefore  the  rule  must  be 
discharged. 

Rule  discharged. 
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1867. 


Austin  against  The  Great  Western  Thursday, 

Railway  Company.  — — 

Bailway  Com- 

By  stat.  7  &  8  Viet  c.  85.  a.  6.  railway  Companies  are  required  to  run  Z°1^q  y^ 
one  train  on  every  week  day  for  third  class  passengers,  by  which  chil-    '  ?L      g  ' 
dren  under  three  years  of  age  accompanying  passengers  by  such  train    j  ..'   J.  * 
shall  be  taken  without  charge,  and  between  three  and  twelve  years  of  T^£-J± 
age  at  half  the  charge  for  an  adult  passenger.    The  plainti$  a  child  jSS^JSm   " 
between  the  ages  of  three  and  twelve  years,  was  taken  by  its  mother  in  ^J/fSL-. 
one  of  these  trains  on  the  defendants'  railway.  She  took  a  ticket  for  5^-SwL 
hereelf  but  not  for  the  plainti$  without  however  any  intention  on  her  inreean?  ™™" 
part  to  defraud  the  Company.    Held,  that  the  plaintiff  was  entitled  V"1™  °J  ^e' 
to  recover  for  personal  injury  received  on  the  journey  through  the 
negligence  of  the  defendants :  per  Cockburn  C.  J.,  Shu  and  Lush  J  J.,  on 
the  ground  that  there  was  a. contract  to  carry  the  mother  and  the  plain- 
tiff; per  Blackburn  J.,  on  the  ground  of  a  duty  in  the  Company  to  carry 
the  plaintiff  safely. 

A  CTION  by  the  plaintiff,  an  infant,  suing  by  his  next 
friend. 

The  declaration  stated  that  the  plaintiff,  at  the  request 
of  the  defendants,  became  and  was  a  passenger  in  one 
of  the  defendants'  carriages,  being  one  of  a  train  of  car- 
riages drawn  by  an  engine  of  the  defendants  upon  and 
along  their  railway,  to  be  by  the  defendants  safely  and 
securely  conveyed  thereby  along  the  railway  upon  and 
for  a  certain  journey,  for  reward  to  the  defendants ;  that 
the  defendants  received  the  plaintiff  as  such  passenger, 
yet  they  did  not  use  due  or  proper  care  or  skill  in  carry- 
ing him,  whereby  he  was  injured! 

Flea :  that  the  plaintiff,  when  he  became  a  passenger 
and  received  the  injuries  in  the  declaration  mentioned, 
was  an  infant  between  three  and  four  years  of  age,  and 
incapable  of  taking  care  of  or  acting  for  himself,  and 
was  then  wholly  under  the  care  and  controul  of  Elizabeth 
Austin,  his  mother.  That  the  defendants  were-  under 
their  statutes  carriers  of  passengers  for  hire  and  reward, 
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and  were,  as  E.  Austin  when  the  plaintiff  became  a 
passenger  well  knew,  entitled  to  charge  and  be  paid 
certain  reasonable  hire  and  reward  for  the  carriage  and 
conveyance  of  the  plaintiff  as  passenger  upon  the  jour- 
ney, and  the  plaintiff  then  became  and  was  such  pas- 
senger and  was  conveyed  without  any  hire  or  reward 
being  charged  or  paid  for  or  in  respect  of  his  being  such 
passenger  or  being  so  carried  and  conveyed  on   the 
journey,  and  upon  the  terms  that  he  was  to  be  carried 
and  conveyed  free  of  charge;  and  the  defendants  then 
permitted  him  to  become  and  he  became  a  passenger 
upon  those  terms;  and  they  were  induced  to  permit  and 
permitted  him  to  become  such  passenger,  and  to  be 
carried  and  conveyed  upon  the  journey  upon  those  terms, 
by  the  false  and  fraudulent  representations  of  E.  Austin 
that  the  plaintiff  had  not  attained  the  age  of  three  years 
and  was  then  an  infant  under  the  age  of  three  years ;  and 
on  the  supposition  and  in  the  belief  that  the  representa- 
tions were  true,  and  that  the  plaintiff  had  not  attained 
the  age  of  three  years,  the  defendants  made  no  charge 
for  his  conveyance  and  carried  him  as  such  passenger 
on  the  journey,  and  without  payment  of  the  lawful  and 
reasonable  reward  payable  to  them  in  that  behalf,  and 
free  of  all  charge  whatsoever.    That  the  plaintiff  was 
not  then  an  in&nt  under  the  age  of  three  years,  but  on 
the  contrary  thereof  had  attained,  and  his  age  then  ex- 
ceeded, three  years,  as  E.Austin  when  the  plain  tiff  became 
such  passenger  well  knew.    That  the  defendants  did  all 
things  and  all  things  existed  necessary  to  entitle  them 
to  have  notice  that  the  plaintiff's  age  exceeded  three 
years,  and  that  he  had  attained  and  was  not  under  the 
age  of  three  years,  and  to  have  and  receive  the  plaintiff 
as  passenger  on  the  terms  that  they  were  to  be  paid  for 
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carrying  and  conveying  him  upon  the  journey ;  but  E. 
Austin  did  not  give  the  defendants  such  notice,  nor  had 
the  defendants  any  notice  or  knowledge  or  means  of 
knowledge,  nor  any  reason  to  believe  or  suppose,  that 
the  plaintiff  had  attained  or  was  more  than  three  years 
of  age;  and  that  no  payment  or  reward  was  received  or 
to  be  received,  nor  was  any  charge  made  or  to  be  made 
by  them,  for  the  carriage  and  conveyance  of  the  plaintiff 
as  such  passenger;  and  the  grievances  happened  without 
any  wilful  neglect  or  misconduct  on  the  part  of  the 
defendants. 

Issue. 

There  was  also  a  demurrer  to  the  plea  (a). 


1867. 
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On  the  trial,  before  Pigott  B.,  at  the  Monmouthshire 
Spring  Assizes,  it  appeared  that  the  mother  of  the  plaintiff, 
who  was  an  infant  three  years  and  three  months  old,  came 
to  the  railway  station  with  the  plaintiff  in  her  arms  and 
took  a  ticket  by  a  parliamentary  train  for  herself  only. 
There  was  no  statement  by  her  that  the  plaintiff  was 
under  three  years  of  age,  nor  was  she  asked  by  the 
defendants'  servants  as  to  the  age  of  the  plaintiff,  nor 
was  there  any  proof  that  the  mother  knew  that  she 
ought  to  take  a  ticket  for  the  plaintiff  at  half  the  price 
dfciged  for  an  adult  person  in  pursuance  of  stat.  7  &  8 
Vict.  c.  85.  s.  6.  The  plaintiff  having  been  injured 
during  the  journey  through  the  negligence  of  the 
defendants'  servants,  it  was  contended  for  the  defend- 
ants that  they  were  not  liable  as  his  fare  had  not  been 
paid. 

The  learned  Judge  left  to  the  jury  the  question 
Aether  the  plaintiff's  mother  intended  fraudulently  to 
^present  to  the  defendants'  servants  that  the  plaintiff 

(a)  This  was  never  argued,  the  case  having  been  settled. 
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was  under  three  yean  of  age.  The  jury  negatived  any 
intention  on  the  part  of  the  mother  to  commit  a  fraud 
on  the  Company,  and  found  a  verdict  for  the  plaintiff, 
leave  being  reserved  to  move  to  enter  a  verdict  for  the 
defendants. 

Stat.  7  &  8  Vict  c.  85,  s.  6.  enacts  that  all  Passenger 
Railway  Companies  shall,  by  means  of  one  train  at  the 
least  on  every  week  day,  except  &c,  "  provide  for  the 
conveyance  of  third  class  passengers  to  and  from  the 
terminal  and  other  ordinary  passenger  stations  of  the 
railway,  under  the  obligations  contained  in  their  several 
Acts  of  Parliament,  and  with  the  immunities  applicable 
by  law  to  carriers  of  passengers  by  railway;"  under  the 
following  among  other  conditions: 

"The  fare  or  charge  for  each  third  class  passenger  by 
such  train  shall  not  exceed  one  penny  for  each  mile 
travelled." 

"Children  under  three  years  of  age  accompanying 
passengers  by  such  train  shall  be  taken  without  any 
charge,  and  children  of  three  years  and  upwards,  but 
under  twelve  years  of  age,  at  half  the  charge  for  an 
adult  passenger." 


Huddkston  (Staveley  Hill  with  him)  moved  accord- 
ingly.— There  is  an  identity  of  interest  between  the 
plaintiff  and  his  mother,  and  the  concealment  by  her 
of  his  age  affects  his  right  to  bring  this  action.  In 
Waite  v.  The  North  Eastern  Railway  Company  (a)  it 
was  held  that  a  child,  which,  being  too  young  to  take 
care  of  itself,  was  injured  by  an  accident  caused  by 
the  joint  negligence  of  its  mother  and  the  Company  8 
servants,  could  not  maintain  an  action  against  the  Com- 
pany.   The  present  case  is  analogous  to  those  in  which 

(a)  K  £.  f  E.  719;  affirmed  on  appeal,  Id,  728. 
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it  has  been  held  that  when  merchandise  is  taken  by  a 
passenger  as  his  luggage  the  railway  Company  are  not 
liable  for  the  loss  of  it,  because  they  did  not  contract  to 
carry  it  InCahill  v.  The  London  and  North  Western  Rail- 
way  Company  (a)  Erie  C.  J.  said,  p.  171-2,  173, "  It  is  said 
that  the  plaintiff  had  no  express  notice  that  he  ought  to 
have  paid  for  the  carriage  of  this  box :  but,  on  the  other 
hand,  the  defendants  had  no  express  notice  that  it 
contained  merchandise  which  they  were  entitled  to 
charge  for,  and  not  personal  luggage.  What  is  the 
contract  into  which  the  railway  Company  enter  when 
they  receive  a  passenger  with  his  luggage?  Is  it  a  con- 
tract to  carry  him  safely  together  with  any  thing  which  he 
may  choose  to  bring  with  him  and  pass  off  as  luggage, 
when  in  truth  it  is  not  luggage,  but  merchandise?  I  think 
there  was  no  such  contract.  As  was  said  by  Parke  B. 
in  The  Great  Northern  Railway  Company,  appts.,  Shep- 
herd, respt.  (ft),  *  The  contract  was  to  carry  passengers 
and  their  luggage.  If  the  Company  had  notice  that  a 
passenger  brought  with  him  goods  which  were  not 
luggage,  and  they  chose  to  carry  them,  they  would  be 
responsible;  but,  if  no  notice  is  given,  there  is  an 
unfair  concealment,  which  prevents  them  from  making 
a  charge  as  for  merchandise.'  It  seems  to  me  that 
that  is  perfectly  just  If  the  passenger  so  conducts 
himself  towards  the  Company  as  to  prevent  them 
from  getting  a  fair  remuneration  for  the  carriage  of 
merchandise,  he  may  very  well  be  held  to  have  it  car- 
ried at  his  own  risk.  I  am  clearly  of  opinion  that  there 
was  no  such  contract  by  the  Company  to  carry  the 
plaintiff  safely  with  the  box  in  question  as  is  set  out  in 
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(a)  10  C.  B.  N.  8.  154 ;  affirmed  in  error,  13  Id.  818. 
{b)  BExch.  30.  37-38. 


332 


EASTER  TERM. 


1867. 


Austin 

v. 
Gbbat 

W  ESTEEM 

Railway 
Company. 


this  declaration.     I  rest  my  judgment  upon  the  autho- 
rity of  the  case  of  The  Great  Northern  Railway  Com- 
pany, appts.,  Shepherd,  respt.     So  far  as  to  the  common 
law  liability.    I  am  further  of  opinion,  and,  if  need  was, 
I  should  be  prepared  to  hold,  that,  where  a  Company  is 
created  by  Act  of  Parliament,  having  privileges  and 
rights  granted  to  them,  and  liabilities  and  duties  imposed 
upon  them,  in  respect  of  their  incorporation,   parties 
dealing  with  them  must  be  taken  to  be  cognizant  of  the 
provisions  of  the  Act  of  Parliament  granting  those  pri- 
vileges and  rights  and  imposing  those  duties  and  liabi- 
lities, although  it  be  a  private  Act.    If  that  doctrine  be 
applicable  to  the  present  case,  it  would  be  the  case  of  a 
person  who  had  notice  that  the  Company  carried  a  given 
amount  of  personal  luggage  with  every  passenger  free  of 
charge.     It  seems  to  me  that  this  would  by  implication 
be  a  notice  that  they  did  not  carry  merchandise  gratis." 
Here  the  concealment  of  the  age  of  the  plaintiff  amounts 
to  a  representation  that  it  was  under  three  years.    In 
the  same  case  Byles  J.  said,  p.  178,  "  I  agree  with  my 
Lord  in  adopting  what  was  said  by  Lord  Wensleydale  in 
The  Great  Northern  Railway  Company,  appts.,  Shep- 
herd, respt.  (a),  viz.,  that  the  defendant's  conduct, — with- 
out imputing  to  him  any  fraudulent  intent, — in  deli- 
vering a  package  of  this  description  without  communi- 
cating the  fact  that  it  contained  merchandise,  was  in 
the  nature  of  a  concealment,  and  amounted  to  a  positive 
representation  that  it  contained  ordinary  personal  lug- 
gage only."     [Blackburn  J.  The  Belfast  and  Ballyinena 
Railway  Company  v.  Keys  (b)  was  a  similar  case.    It  may 
be  that  the  defendants  would  only  be  liable  for  such 
negligence  as  renders  a  gratuitous  bailee  liable,  but 
(a)  8  ExcK  30. 37-38.  (b)  9  H.  L.  C.  656. 
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probably  no  such  point  was  made  at  the  trial;   and 
indeed  it  would  be  hopeless  to  go  to  the  jury  upon 
such  a  distinction.    Assuming  that  the  mother  ought  to 
have  taken  a  ticket  for  the  plaintiff,  that  does  not  affect 
the  right  of  action  by  the  child.     Cockburn  C.  J.     In 
the  cases  cited  the  contract  of  the  Company  was  to 
carry  the  plaintiff  and  his  luggage:    it    turned  out 
that  the    article    carried    instead    of   being   luggage 
was  merchandise;    therefore  the  Company  were  re- 
lieved from  responsibility  for  its  safe  carriage.]    The 
present  case  rests  on  the  principle  of  the  liability  of 
the  defendants  as  carriers.     [Lush  J.     The  point  of 
the  argument  in  CahiU  v.  The  London  and  North  Wes- 
tern Railway  Company  (a)  was,  that  the  Act  of  Parlia- 
ment operated    as  the  old    notice  given  by  carriers 
limiting  their  responsibility.]      Here  was  notice  that 
the  defendants    did   not   undertake   to   carry  a  child 
above  three  years  of  age  without  payment  of  half  the 
charge  for  an  adult  passenger.  ,  In  Marshall  v.  The 
York,  Newcastle  and  Berwick  Railway   Company  (b), 
The  Great  Northern  Railway  Company  v.  Harrison,  in 
error  (e)}  The  Great  Western  Railway  Company  of  Canada 
v.  Braid  (d),  the  action  was  founded  upon  breach  of 
duty  of  the  Company  in  not  carrying  safely  a  person 
whom  they  had  undertaken  to  carry  for  hire.     In  Lyyo 
v.  Newbold  (e)  a  person  who   got  into  another's  cart 
without  his  authority  was  held  not  entitled  to  recover 
for  personal  injury   sustained  from  the  cart  breaking 
down. 
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Cockburn  C.  J.    There  will  be  no  rule.    The  con- 


(«)  10  a  B.  N.  8.  154. 
(0  10  Exch.  376. 


(*)  11  C.  B.  655. 

(<f)  1  Moo.  P.  C.  C.  N.  S.  101. 


(r)  9  Exch.  302. 


334 


EASTER  TERM. 


1867. 


Austin 
v. 

Great 
Westekn 

Railway 
Company. 


tract  by  the  Company  was  to  carry  the  mother  and  the 
child.  If  that  was  made  under  a  misrepresentation  on 
the  part  of  the  mother  as  to  the  age  of  the  child  she 
may  be  liable  to  the  defendants  for  the  residue  of  the 
fare  due  for  carrying  the  plaintiff,  or  to  any  penalty 
imposed  by  statute  or  by  the  bye-laws  of  the  Company 
made  under  statutory  authority ;  but  her  default  does 
not  affect  the  right  of  the  plaintiff  to  "recover  damages 
for  an  injury  suffered  through  their  negligence. 


Blackburn  J.  In  Marshall  v.  The  York,  Newcastle 
and  Berwick  Railway  Company  (a)  Jervis  C.  J.,  referring 
to  the  right  of  action  which  a  servant,  whose  fare  had 
been  paid  by  his  master,  has  against  a  railway  Company 
for  personal  injury,  said,  p.  662,  that  the  action  lies 
"  not  by  reason  of  any  contract  between  him  and  the 
Company,  but  by  reason  of  a  duty  implied  by  law  to 
carry  him  safely."  So,  in  the  present  case,  though 
the  contract  was  made  with  the  mother,  the  ground  of 
action  is  the  duty  of  the  defendants  to  carry  the  plaintiff 
safely.  If  the  plaintiff  had  been  taken  into  the  train 
without  the  authority  of  the  defendants,  or  if  there 
were  fraud  on  the  part  of  the  person  getting  into  the 
railway  carriage,  no  such  duty  would  arise.  Whether 
the  fraud  of  the  mother  could  be  treated  as  the  fraud 
of  the  plaintiff  so  as  to  bring  the  case  within  the 
principle  of  Waite  v.  The  Great  Northern  Railway  Com- 
pany (b)  we  need  not  inquire,  for  the  allegation  of 
fraud,  which  is  material  also  to  the  goodness  of  the 
plea,  was  disproved.  The  jury  have  found  that  the 
child  was  taken  into  the  train  by  an  honest  mistake  on 


(a)  11  C.  B.  655. 

(b)  E.  B.  #  E.  719 ;  affirmed  on  appeal,  Id.  728. 
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the  part  of  his  mother,  and  that  he  was  received  by  the 
Company's  servants  as  a  passenger  under  a  like  mistake. 
Under  those  circumstances  there  was  a  legal  duty  on 
the  Company  to  take  reasonable  care  in  carrying  the 
plaintiff,  and  therefore  the  verdict  ought  not  to  be 
disturbed. 
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Shsx  J.  The  contract  on  the  part  of  the  Company 
was  an  entire  contract  to  carry  both  the  mother  and 
the  child,  just  as  if  the  mother  had  taken  two  tickets, 
one  for  herself  and  one  for  her  child.  The  plaintiff, 
being  little  more  than  three  years  of  age,  could  not 
comply  with  the  regulations  of  the  Company  as  to 
passengers  taking  or  shewing  their  tickets.  The  contract 
therefore  was  necessarily  made  with  the  mother;  and  the 
Company,  having  received  part  of  the  fare  to  which  they 
were  entitled,  must  bear  the.  burden  of  their  responsibility 
to  perform  their  contract. 


Lush  J.  I  also  prefer  to  rest  our  judgment  on  the 
ground  of  the  contract  by  the  Company  to  carry  the 
chDd  safely;  for  there  was  a  contract  to  carry  the 
mother  and  the  child.  The  facts  stated  in  the  plea  and 
found  by  the  jury  do  not  negative  the  existence  of 
that  contract  That  the  Company  entered  into  it  under  a 
misconception  as  to  the  age  of  the  child  does  not  make 
it  leas  a  contract,  and  they  are  liable  for  the  breach 
of  it. 

Rule  refused. 
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April  27th. 

24  #  2&  VM*  Upon  an  information  under  stat  24  &  25  Fwrf.  c  96.  #.  24.  for 
c.  96.  s.  24.  attempting  to  take,  otherwise  than  by  angling;  fish  in  part  of  a  navigable 
Fishing  in  ^^  river,  where  the  complainant   had  a   private  right  of  fishery, 

navigable  tidal  tbe  appellant  called  a  witneas  who  said  that  during  1846  or  1847  he  had 
fiver/,.    .       -  fished  with  the  appellant  in  the  place  in  question,  and  had  assisted  him 
Jurisdiction  of  to  $&  ^iere  several  times  during  the  four  years  succeeding,  and  had 
•T^f"*1-      .         seen  him  fish  there  once  abont  eight  or  ten  years  ago.    The  appellant 
Claim  of  right.  was  aware  that  the  lessees  of  the  prosecutor  had  the  exclusive  occupa- 
tion of  the  fishery  for  six  years  previous.    The  justices  were  of  opinion 
that  the  appellant  had  not  shewn  a  bona  fide  claim  of  right  so  as  to  oust 
their  jurisdiction,  and  convicted  the  appellant:  Held, 

1.  That  stat.  24  &  25  Vict.  c.  96  s.  24.  applied  to  a  navigable  tidal 
river  in  which  there  was  a  private  right  of  fishery. 

2.  That  the  justices  were  justified  in  finding  that  the  appellant  had 
not  shewn  a  bona  fide  claim  of  right  so  as  to  oust  their  jurisdiction. 

/^ASE  stated  under  stat.  20  &  21  Vict.  c.  43. 

The  appellant  appeared  on  a  summons  before  two 
justices  for  the  county  of  Lancaster  to  answer  an  infor- 
mation, under  stat.  24  &  25  Vict.  c.  96.  s.  24.,  for  that 
he,  on  the  17th  July,  1866,  at  Lea,  Ashton,  Ingol  and 
Cottam,  in  the  county  of  Lancaster,  unlawfully  and  wil- 
fully attempted  to  take,  otherwise  than  by  angling,  in 
the  day  time,  certain  fish  then  being  found  in  a  certain 
water,  to  wit,  the  river  Ribble,  there  situate,  wherein 
Joseph  Ware  and  William  Ware  then  had  a  private 
right  of  fishery,  and  not  running  through  or  being  in 
any  land  adjoining  or  belonging  to  the  dwelling  house 
of  any  person  being  the  owner  of  such  water,  or  having 
a  private  right  of  fishery  therein. 
.*         v  The  appellant,  on  the  day  in  the  information  laid, 

and  in  the  day  time,  was  engaged  in  fishing  in  the  river 
Ribble,  where  it  iB  situate  within  and  forms  part  of  the 
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township  of  Lea,  Ashton,  Ingol  and  Cottam,  with  a  net  I8G7. 
about  100  yards  in  length  stretched  across  the  stream,  rAL%Y 
being  such  a  net  as  is  usually  employed  for  the  taking  bibch 
of  salmon  and  fish  of  the  salmon  kind. 

The  Bibble  is  at  this  part  a  navigable  tidal  river  flowing 
to  the  southerly  side  of  Lea,  Ashton,  Ingol  and  Cottam, 
which  four  hamlets  form  one  township  under  the  above 
name,  of  which  Lea  and  Ashton  form  one  manor,  Sir 
Henry  de  Hoghton,  Baronet,  being  the  lord  thereof.  He 
and  his  ancestors  have,  from  time  immemorial,  had,  en- 
joyed and  exercised  an  exclusive  and  several  fishery  in  the 
river  Babble,  where  it  is  situate  within  and  forms  part  of 
the  said  township,  to  the  middle  of  the  stream,  including 
the  place  where  the  alleged  trespass  was  committed,  and 
that  the  right  was  well  known  to  the  public. 

Joseph  Ware  and  William  Ware  were,  on  the  17th 
July,  1866,  in  the  exclusive  occupation  and  enjoyment 
of  the  fishery  under  a  lease  granted  by  Sir  Henry  de 
Hoghton,  without  interruption,  and  they  had  had  the 
exclusive  occupation  of  the  fishery  for  a  period  of  six 
years  previous  thereto,  under  the  ancestor  of  Sir  Henry 
de  Hoghton,  of  which  fact  the  appellant  was  well 
aware. 

The  appellant's  attorney  denied  the  jurisdiction  of  the 
magistrates  on  the  grounds  that  prima  facie  all  the 
Queen's  subjects  had  a  right  of  fishing  in  navigable 
rivers ;  that  the  right  of  fishing  in  the  Ribble,  at  the 
place  in  question,  was  common  to  the  public,  and  that 
the  question  whether  Sir  Henry  de  Hoghton  had  the 
exclusive  right  of  fishery  there  ought  to  be  tried  by  an 
action,  and  that  since  the  appellant,  as  one  of  the  public, 
claimed  the  right  to  fish  there,  the  justices,  if  they  pro- 
vol.  viii.  z  b.  &  s. 
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1867.         ceeded,  would  try  a  question  of  title.    Bagott  v.  Orr  (a), 
PALBY         Carter  v.  Murcot  (b),  Reg.  v.  Sttmpson  (c),  were  cited. 
BiIch  ^n  *De  Pftrt  °f  ^e  appellant,  John  Jackson,  ship  broker, 

was  called,  who  stated  that  daring  the  year  1846  or 
1847  he  had  fished  with  the  appellant  in  the  place  in 
question,  and  that  he  had  assisted  him  to  fish  there 
several  times  during  the  four  years  subsequent  to  that 
date:  at  that  time  he  was  in  the  appellant's  service, 
but  had  seen  him  fish  there  once  since,  about  eight  or 
ten  years  ago  as  near  as  he  could  remember,  but  he  was 
unable  to  state  the  time  precisely.  He  however  admitted 
on  cross  examination  that  he  knew  that  one  McGowan 
was  the  lessee  of  the  fishery  of  Sir  Henry  Bold  Hogkton, 
the  father  of  Sir  Henry  de  Hoghton,  and  fished  as  such 
lessee  at  the  time  he  (the  witness)  fished  with  the  appel- 
lant ;  and  he  was  unable  to  say  whether  he  and  the 
-  appellant  had  ever  been  seen  by  McGowan  or  his  agents 
whilst  fishing  there.  The  witness  did  not  state  that  he 
had  ever  seen  any  of  the  public  fish  in  the  river  there 
except  the  appellant,  nor  was  any  other  evidence  of  right 
or  user  given  on  behalf  of  the  appellant 

The  complainant's  attorney  contended  that  the  magis- 
trates had  power  to  try  questions  of  this  nature,  citing 
Ex  parte  Higgins  (d)  and  Williams  v.  Adams  (e) ;  and, 
at  all  events,  that  it  was  for  them  to  determine  whether 
the  claim  of  title  was  set  up  bonfi  fide  or  merely  to 
escape  the  consequences  of  an  unlawful  act 

The  justices  found  it  as  a  fact,  in  their  experience  as 

(a)  2B.#P.  472.  (6)  4  Burr.  2162. 

(c)  4B.fS.  301. 

[d)  10  Jur.  838;  S.  C.  nom.  Beg.  y.  Higgins,  8  Q.  B.  149,  note(rf). 
(•)  2B.#S.  312. 
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magistrates  sitting  on  the  bench,  that  questions  under        1867. 
the  Fishery  statutes  frequently  come  before  them,  and        pALKT  " 
that  the  property  in  the  fishery  in  question  was  well       birch 
known  to  belong  to  Sir  Henry  de  Hoghton.     And  they 
were  of  opinion,  having  regard  to  Reg.  v.  Cridland  (a), 
Legg,  appt.,  Pardoe,  respt.  (6),  and  Reg.  v.  Stimpson  (c), 
that  the  appellant  had  not  shewn  a  bonfi  fide  claim  of 
right  so  as  to  oust  their  jurisdiction,  and  fined  him  10*. 
and  costs. 

The  question  for    the  opinion  of   this  Court  was, 
whether  the  justices  were  right  in  their  determination. 

Stat  24  &  25  Vict  c.  96.  *.  24.     "Whosoever  shall 
unlawfully  and  wilfully  take  or  destroy  any  fish  in  any 
water  which  shall   run  through  or  be  in  any  land 
adjoining  or  belonging  to  the  dwelling  house  of  any 
person  being  the  owner  of  such  water,  or  having  a  right 
of  fishery  therein,  shall  be  guilty  of  a  misdemeanour ; 
and  whosoever  shall  unlawfully  and  wilfully  take  or 
destroy,  or  attempt  to  take  or  destroy,  any  fish  in  any 
water  not  being  such  as  hereinbefore  mentioned,  but 
which  shall  be   private  property,  or   in    which  there 
shall  be  any  private  right  of  fishery,   shall,  on  con- 
viction thereof  before  a  justice  of  the  peace,  forfeit 
and  pay,  over  and  above  the  value  of  the  fish  taken  or 
destroyed  (if  any),  such  sum  of  money,  not  exceeding 
five  pounds,  as  to  the  justice  shall  seem  pieet." 

Joteph  Kay,  for  the  respondent.— First  Stat.  24  &  25 
Vict.  e.  96.  s.  24.  applies  to  a  fishery  in  a  navigable  tidal 
river. 

Secondly.    It  was  necessary  for  the  justices  acting 

(*)7E.fB.853.  (b)  9  C.B.Ji.8.289. 

{e)  4  B.  #  S.  301. 
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Palky        there  was  a  private  right  of  fishery  in  the  water  in  ques- 

Birch        **on*     Therefore  they  had  jurisdiction  to  do  so ;  Et 

parte  Higgins  (a),    Williams  v.  Adams  (ft),  per  Cromptan 

J.,  Reg.  v.  Allen  (c). 

Thirdly.  The  claim  of  a  right  to  fish  as  one  of  the 
public  does  not  oust  the  jurisdiction  of  the  justices 
unless  made  bonft  fide,  and  it  is  for  the  justices  to  deter- 
mine whether  it  was  so  made  :  Meg.  v.  Blackburn  (d), 
before  Crompton  J.  In  Reg.  v.  Stimpson  (e)  there  was 
no  reasonable  evidence  on  which  the  justices  could  find 
that  the  claim  was  not  made  bonfi  fide. 

Mellish  (J.  A.  Russell  with  him),  for  the  appellant — 
First,  The  claim  of  Sir  Henry  de  Hoghton  to  an  exclu 
sive  right  of  fishery  in  a  tidal  river  is  against  common 
right,  and  must  be  founded  on  a  grant  from  the  Crown 
before  Magna  Charta.  Though  the  justices  find  an 
exclusive  right  in  Sir  Henry  de  Hoghton  and  his  ances- 
tors, they  do  not  set  out  the  evidence.  [Lush  J.  The 
appellant  did  not  object  before  them  that  there  was  no 
evidence  of  that  right.] 

Secondly.  There  is  no  mode  by  which  any  individual 
of  the  public  can  get  the  question  tried  on  behalf  of  the 
public  except  by  fishing  in  the  locus  in  quo.  It  was 
not  intended  by  stat.  24  &  25  Vict.  c.  96.  *.  24 
to  deprive  the  public  of  having  the  question  tried  by 
action.  In  Reg.  v.  Stimpson  (/)  it  was  argued  for 
the  prosecutor  that,  if  the  jurisdiction  of  justices  was 
ousted    by   a  claim    of  right,  these  could  not  be  a 

(a)  10  Jur.  838;  8.  C.  nom.  Reg,  v.  Higgins,  8  Q.  B.  149,  note  (d). 

(b)  2B.#S.  312.  316.  (c)  7  B.  #  8,  902. 
(d)  32  L.  J.  M.  C.  41.  46.  (e)  4  B.  #  8  301. 

(/)  4J5.  #5.  301.306. 
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conviction  tinder  stat  24  &  25  Vict.  c.  96.  s.  24.  for  1337. 
an  invasion  of .  the  prosecutor's  right  of  fishery,  where-  pAL1T 
upon    Blackburn  J.    said    "  not  until  his   right    had  v- 

been  established  by  action."  [Blackburn  J.  It  is  not 
essential,  though  very  important,  that  an  action  should 
be  tried.]  The  appellant  here  was  asserting  his  right 
by  fishing  openly  with  a  net  100  yards  long  and  in  the 
day  time. 

Blackburn  J.  I  think  that  the  justices  had  not 
before  them  evidence  sufficient  to  justify  them  in  dis- 
missing the  information. 

The  first  point  is  whether  there  was  evidence  to  shew 
that  Sir  Henry  de  Hoghton  had  an  exclusive  and  several 
fishery  in  the  river  Kibble  at  the  place  in  question, 
where  it  is  a  tidal  river.  PrimS  facie  the  right  of  fishing 
in  a  tidal  river  is  a  common  right;  but  there  was  evidence 
enough  of  an  exclusive  immemorial  right  in  Sir  Henry 
de  Hoghton  and  his  ancestors,  for  the  lessee  of  the  father 
of  Sir  Henry  exercised  the  right  in  1846  or  1847,  and 
therefore  more  than  twenty  years  ago.  And,  though  this 
is  against  common  right,  there  is  no  reason  why  it  should 
not  be  protected  as  much  as  any  other  private  fishery  : 
the  only  difference  is  that  it  is  far  more  likely  that  a 
claim  in  opposition  to  it  should  really  be  made  bon&  fide 
than  in  the  case  of  a  fishery  in  private  streams.  In  Reg. 
v  Stimpson  (a)  there  was  a  claim  to  a  similar  right,  and 
the  person  claiming  it  shewed  that  he  had  purchased 
the  manor  with  the  fishery  appurtenant  thereto,  but  he 
failed  to  shew  he  had  exercised  the  right  exclusively, 
and  a  body  of  evidence  was  given  to  negative  his  claim. 
The  justices  convicted  the  defendant,  being  of  opinion 

(a)  4  B.  $  8.  301. 
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1867.        that  the  claim  of  the  defendant  was  not  made  bona  fide, 
Pa  let        but  this  Court  decided  that  there  was  no  reasonable 
Birch        evidence  on  which  they  could  so  find.  In  the  present  case 
the  question  for  ns  is  the  same;   and  I  think  there 
was  evidence  to  justify  the  justices  in  believing  that 
this  was  a  trespass  and  not  an  act  done  under  a  bon£ 
fide    claim,   and    therefore    the    conviction    must  be 
affirmed.    The  evidence  to  dispute  the  exclusive  right 
was  only  that  one  witness  had,  in  1846  and  four  succeed- 
ing years,  several  times  assisted  the  appellant  to  fish  in 
the  locus  in  quo,  and  that  the  appellant  himself  had 
once  fished  there,  about  eight  or  ten  years  ago ;  there 
was  no  evidence  to  shew  what  the  manner  of  fishing  in 
those  instances  was,  or  that  the  appellant  was  openly 
setting  up  a  claim  to  fish  there.     It  was  for  the  justices 
to  say  whether  the  fishing  of  the  appellant  was  bona 
fide  for  the  purpose  of  trying  the  right.  This  decision  will 
not  preclude  the  appellant  in  future.  If  he  or  any  other 
person  fishes  in  this  place  after  having  given  distinct 
notice  that  he  intends  to  do  so  for  the  purpose  of  trying 
the  right,  and  challenges  an  action  for  so  doing,  the 
justices  would  do  wrong  in  convicting. 

Sheb  J.  The  cases  shew  that  the  justices  may  inquire 
into  a  question  of  property,  if  that  is  necessary  in  order 
to  ascertain  whether  they  have  jurisdiction.  Here  their 
jurisdiction  depended  on  stat.  24  &  25  Vict.  c.  96.  s.  24. ; 
and,  in  order  to  exercise  it,  they  must  ascertain  and  deter- 
mine whether  there  was  a  private  right  of  fishery  in  the 
water  in  which  the  offence  was  alleged  to  have  been  com- 
mitted. They  have  found  that  Sir  Henry  de  Hoghton  and 
his  ancestors  have,  from  time  immemorial,  had,  enjoyed 
pud  exercised  an  exclusive  and  several  fishery  in  the 
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part  of  the  river  Ribble  in  question,  and  there  was  not  1867. 
only  evidence  enough  to  justify  them  in  arriving  at  that  pALBT 
conclusion,  but  strong  evidence  in  the  absence  of  evi-  birch. 
dence  to  rebut  it.  It  appears  on  the  evidence  for  the 
appellant  that  the  claim  on  the  part  of  Sir  Henry  <?e 
Hoghton  to  the  right  in  question,  and  the  exercise  of 
that  right  by  his  lessees,  were  known  to  the  appellant. 
The  justices  were  of  opinion  that  the  appellant  had  not 
shewn  a  bon&  fide  claim  of  right  so  as  to  oust  their 
jurisdiction.  And  they  were  well  warranted  in  coming 
to  that  conclusion.  The  appellant,  having  the  know- 
ledge to  which  I  have  referred,  so  long  ago  as  in  1846 
and  1847  wished  to  enjoy  a  right  of  fishing  in  that 
part  of  the  river,  and  yet,  during  all  the  subsequent 
time,  he  never  took  any  serious  steps  to  have  the  right 
determined ;  nor  was  it  shewn  that  on  the  occasions  on 
which  he  fished  he  was  seen  by  the  lessee,  or  that  any 
other  individuals  of  the  public  had  fished  there. 

Lush  J.  concurred. 

Conviction  affirmed. 


The  Queen  against  The  Justices  of  Kent.      Thursday, 

^  *  May  2ncL 

[Reported  vol  7,  pp.  394  898.] 


The  Tyne  Improvement  Commissioners  against  Monday, 
The  General  Steam  Navigation  Company. 

[Reported,  ante,  pp.  66.  77  J] 
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Saturday,       The  Mayor,  Aldermen  and  Citizens  of  the  City 

April  27th.  J       7  J 

of  Lincoln,  appellants,  The  Overseers  of  the 

Municipal  Extra   Parochial  Place  of  Holmes  Common, 

Corporation,  , 

Freemen.  respondents. 

Occupation 

of  land  subject 

to  right  of  Within  the  precincts  of  the  city  of  Lincoln  is  a  commonable  pasture 

common.  containing  about  thirty  acres  of  land  over  which  the  resident  freemen  of 

the  city,  in  number  about  five  hundred  and  fifty,  have  rights  of  pastur- 
age, the  soil  being  vested  in  the  Corporation  as  lords  of  the  manor. 
They  have  always  maintained  and  repaired  out  of  their  corporate  funds 
the  fences  of  the  common,  and,  since  1835,  have  appointed  and  paid  oat 
of  those  funds  an  officer  called  the  commons  warden  to  check  the  illegal 
stocking  of  the  common,  with  power  to  inflict  fines,  the  average  amount 
of  which  did  not  cover  the  expenses.  The  freemen  enjoyed  by  pre- 
scription a  right  of  depasturing  on  the  common  all  the  year  round  two 
head  of  cattle :  if  a  freeman  had  no  stock  his  right  was  in  abeyance. 
The  exercise  of  these  rights  exhausted  all  the  profits  of  the  land. 
Held,  that  the  Corporation  were  occupiers  of  the  soil,  subject  to  a 
right  in  gross,  which  exhausted  the  profits  of  the  land,  and  therefore 
either  they  had  no  beneficial  occupation  or  the  rate  must  be  reduced  to 
nothing. 


(\N  the  30th  January,  1866,  the  respondents,  in  pur- 
suance of  stat.  20  Vict.  c.  19.,  made  a  rate  for  the 
relief  of  the  poor  in  the  extra  parochial  place  or  parish 
of  Holmes  Common,  and  assessed  the  appellants  as  the 
occupiers  of  that  common  in  an  assessment  of  108£, 
and,  the  appellants  having  duly  appealed  against  the 
rate,  a  special  case  was  stated  under  stat.  12  &  13  Vict, 
c.  45.  5.  11. 

The  appellants  are  lords  of  the  manor  of  the  city  of 
Lincoln. 

Within  the  precincts  of  the  city  there  is  a  common- 
able pasture  called  the  Holmes  Common,  which,  prior  to 
1849,  consisted  of  about  fifty -eight  acres  of  land,  but 
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which  now  contains  about  thirty  acres,  over  which  the        1867. 
freemen  of  the  city  have  certain  rights  of  pasturage,  the   Ma  .w  ^  of 
soil  being  vested  in  the  Corporation  as  lords  of  the      Lincoln 

manor.  Overseers  of 

Holmes 
There  are  about  five  hundred  and  fifty  freemen  in  the      Common. 

city,  who  are  all  entitled  to  stock  the  common  with  two 

head  of  cattle,  if  they  are  actually  resident  within  the 

city. 

The  freedom  of  the  city  can  only  be  acquired  by  birth 
or  servitude.  The  freemen  form  but  a  small  portion 
of  the  inhabitants  of  the  city. 

The  Corporation  have  always  maintained  and  repaired 
out  of  their  corporate  funds  the  fences  of  the  common, 
and  they  also  preserve  the  rights  of  the  freemen  from 
being  infringed. 

Over  the  Holmes  Common  the  resident  freemen  have 
enjoyed  by  prescription  a  right  of  depasturing  all  the  year 
round  two  head,  and  no  more,  of  cattle,  horses  or  beasts. 
They  cannot  let  or  transfer  their .  right  of  common,  or 
authorize  another  person  to  stock  in  respect  of  it.  They 
have  only  the  right  to  depasture  cattle  that  are  bonfi  fide 
their  own..  This  right  ceases  with  their  death,  and  does 
not  go  to  their  widows  or  children ;  it  is  entirely  a  per- 
sonal privilege;  if  the  freeman  has  no  stock  his  right  is 
in  abeyance.  All  the  freemen  alike  were  and  still  are 
entitled  to  these  commonable  rights  without  any  distinc- 
tion as  to  standing  or  position  in  life.  It  was  never  in 
any  respect  a  charity. 

Previous  to  the  passing  of  The  Municipal  Corporations 
Act,  5  &  6  fV.  4.  c.  76.,  in  1835,  the  Corporation  consisted 
of  freemen  only  j  no  one  could  then  be  a  member  of  the 
Corporation  who  was  not  an  admitted  freeman.  And  up 
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1867.        to  the  passing  of  that  Act  no  Act  of  Parliament,  charter, 
Mayor  &c.  of  or  written  document  of  any  kind  regulated  the  rights 

v  of  the  freemen. 

0  Holies °f        Stat-  5  &  6  JP.  4.  c.  76.  $.  2.  reserves  to  all  freemen  of 
Commoh.      cities  and  boroughs  all  rights  relative  to  property  to  which 
they  were  then  entitled,  and  which  property,  subject  to 
such  rights,  was  then  vested  in  the  corporate  bodies  of 
such  cities  and  boroughs,  and  of  which  such  corporate 
bodies  were  seised  or  possessed  in  whole  or  in  part  for 
any  charitable  uses  or  trusts,  "as  fully  and  effectually, 
and  for  such  time  and  in  such  manner,  as  he  or  she  by 
any  statute,  charter,  bye  law,  or  custom  in  force  at  the 
time  of  passing  this  Act  might  or  could  have  had,  ac- 
quired, or  enjoyed  in  case  this  Act  had  not  been  passed." 
In  the  year  1849  The  Great  Northern  Railway  Com- 
pany took,  for  the  purpose  of  their  railway,  under  their 
Act  of  Parliament,  28a.  Or.  37  p.  of  land,  part  of  the 
IJolmes  Common,  for  which  they  paid  into  the  Court  of 
Chancery,  to  the  credit  of  Ex  parte  The  Great  Northern 
Railway  Company,  to  the  account  of  the  mayor,  alder- 
men and  citizens  of  the  city  of  Lincoln,  the  sum  of 
8471Z.  7*.  &/.,  being  at  the  rate  of  300/.  per  acre.    The 
Court  of  Chancery  subsequently  settled  a  scheme  for 
the  appropriation  of  the  whole  of  the  above  purchase- 
money,  which  was  invested  in  Bank  annuities,  and  the 
same  money  under  the  scheme  now  stands  in  the  name  of 
the  Accountant  General  to  the  credit  of  a  matter  entitled 
Ex  parte  the  mayor,  aldermen  and  citizens  of  the  city  of 
Lincoln,  to  an  account  entitled  "  The  Senior  Freemen's 
Fund/'  and  the  dividends  and  annual  proceeds  are  paid 
according  to  the  scheme  to  certain  of  the  poor  freemen 
of  the  city. 
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Previous  to  The  Municipal  Corporations  Act  the  two        18G7. 
sheriffs  of  the  city  of  Lincoln  used  to  drive  the  com-  ~j£ayor  &c.  °* 
mon  and  inflict  fines  for  illegal  stocking,  but  since  the       lA™0L« 
passing  of  that  Act  the  Corporation  have  appointed  and    °2^™  of 
paid  out  of  their  corporate  funds  an  officer  called  the      Common. 
commons  warden  over  the  Holmes  and  other  commons 
of  the  city  to  check  the  illegal  stocking  thereof,  and  to 
maintain  and  keep  the  fences  in  a  proper  state. 

The  Corporation  have  never  received  or  had  any 
benefit  or  derived  any  income  whatever  from  the  Holmes 
Common,  save  and  except  from  the  fines.  Neither  do  they 
derive  any  rights  as  lords  of  the  manor,  or  in  any  other 
capacity,  to  stock  the  common,  nor  have  any  of  the 
members  of  the  Corporation,  as  members  of  that  body, 
ever  stocked  it.  The  fines  received  from  the  illegal 
stocking  of  the  common  do  not  cover  the  costs  of  the 
salaries  and  maintenance  of  the  fences. 

The  questions  for  the  opinion  of  the  Court  were,  First. 
Whether  the  appellants  were  liable  to  be  rated  to  the 
relief  of  the  poor  of  the  Holmes  Common  as  occupiers 
thereof.  Secondly.  Whether,  if  so  liable,  the  rate 
ought  on  appeal  to  have  been  reduced  to  nothing. 

Hayes  Serjt  {Wills  with  him),  for  the  respondents. — 
First  Stat.  4  &  5  Vict.  c.  48.,  which  was  passed  in 
consequence  of  the  decision  in  Rex  v.  Tlie  Mayor  £c. 
of  Liverpool  (a)  that  the  municipal  Corporations  named 
in  the  schedules  (A.)  and  (B.)  to  stat.  5  &  6  W.  4.  c.  76. 
{Lincoln  being  one  of  them)  were  not  liable  to  be 
rated  to  the  relief  of  the  poor  in  respect  of  lands,  tene  - 

(a)  9A.4-E.  435. 
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1867.       ments  and  hereditaments,  being  their  property  and  in 
Mayor  &c.  of  their  occupation,  by  reason  that   the  income  arising 
v  "*      therefrom    was  applicable    to    public    purposes    only, 
° Houm*    enacts>  ^7  sect*  *» that  tho8e  Corporations  shall  be  rated 
Common.      t0  ^g  j^ef  0f  the  poor  in  respect  of  such  lands  and 
tenements;  and  by  sect.  2  that,  being  in  occupation  of 
such  lands,  tenements  and  hereditaments,  they  shall  be 
deemed  and  taken  to  be  beneficial  occupiers  thereof,  as 
if  the  occupation  was  for  their  own  private  advantage 
and  not  for  any  public  purposes  or  purpose,  and  shall  be 
liable  to  be  rated  as  such  occupiers  by  their  corporate 
style  and  title.    The  Corporation  of  Lincoln  are  owners 
of  the  soil  of  the  Holmes  Common  and  manage  the  land, 
and  therefore  have  a  rateable  occupation  of  it ;  Bex  v. 
The  Trustees  for  the  Burgesses  §c.  of  Tewkesbury  (a),  Bex 
v.  The  Mayor  $c.  of  Sudbury  (b).     In  both  those  cases 
the  Judges  distinguished  Rex  v.  Watson  (c).     In  Bex  v. 
Churchill  (rf)  there  was  a  mere  right  of  common.  In  Bex 
v.  The  Mayor  $•<?.  of  York  (e)  lands  were  by  an  enclosure 
Act  allotted  to*  the  Mayor  and  Commonalty  in  fee,  to  be 
exclusively  enjoyed  by  certain  of  the  freemen  in  lieu  of 
a  right  of  pasture  immemorially  enjoyed  by  them  over 
other  lands,  which  was  abolished ;  and  it  was  held  that 
the  Mayor  and  Commonalty  were  rateable  though  they 
received  no  money  on  account  of   stray  or  common, 
nor  turned  any  cattle  on  it,  nor  derived  any  benefit  in 
their  corporate  capacity,  nor  in  any  other  manner,  except 
as  any  of  them  might  be  entitled  as  freemen.     Since  the 
passing  of  The  Municipal  Corporations  Act,  5  &  6  W.  4. 

(a)  13  East  155.  (b)  1  B.  #  C.  389. 

(c)  5  East  480.  (<*)  4  B.  f  C.  750. 

(e)  QJ.fE.  419. 
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c  76.,  the  position  of  the  freemen  of  the  city  of  Lincoln       1867. 
is  like  that  of  the  freemen  in  the  city  of  York :  except  for   Mayor  &c.  of 
the  reservation  of  their  rights  by  sect.  2,  they  would  have      Ll™01» 
had  no  interest  in  the  common ;  and  by  that  section  the    °g^™of 
Corporation  are  trustees  for  them,  and  liable  to  be      Commoh. 
rated,  according  to  the  rule  laid  down  in  The  Mersey 
Docks  and  Harbour  Board   Trustees  v.    Cameron  and 
Jones  v.  The  Mersey  Docks  and  Harbour  Dock  Board 
Trustees  (a). 

MeOish  (J.  J.  Aston  with  him),  for  the  appellants. — 
First.  Stat.  4  &  5  Vict.  c.  48.  has  reference  only  to 
lands,  tenements  and  hereditaments  of  which  the  Corpo- 
ration are  the  beneficial  owners,  being  entitled  to  the 
rents  and  profits  thereof  for  the  benefit  of  their  corpo- 
rate funds.    The  facts  of  the  present  case  are  nearer 
those  in  Rex  v.  Watson  (b)  than  in  Rex  v.  The  Trustees 
for  the  Burgesses  jrc.  of  Tewkesbury  (c)  and  Rex  v.  The 
Mayor  8fc.  of  Sudbury  (d).    In  the  first  case  the  Corpo- 
ration of  Huntingdon  were  the  owners  of  lands  over 
which  the  resident  burgesses  had  a  common  of  pasture 
according  to  a  stint  annually  fixed  by  the  leet  jury, 
and  it  was  held  that  the  burgesses  were  liable  to  be 
rated   as  occupiers.      In  Rex  v.    The  Mayor  Sfc.   of 
York  (e)  the  freemen  enjoyed  certain  benefits,  whether 
they  exercised  the  right  of  turning  their  cattle  on  the 
common  or  not ;  and  payments  were  made  and  received, 
forming  a  fund  out  of  which  a  rate  could  be  paid. 
Moreover,  since  stat.  5  &  6  W.  4.  c.  76.,  the  ownership 

(a)  11  EL  L.  C.  443.  (b)  5  East  480. 

(c)  13  East  166.  (<*)  1  B.  #  C.  389. 

(e)  GA.#E.  419. 
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1867.       of  the  soil  is  in  the  Corporation,  and  the  freemen  have 
Mayor  &c  of  rights  in  gross  over  it ;  and  in  respect  of  such  rights 

Lincoln      t|ie  appellants,  as  lords  of  the  manor,  are  not  liable  to 
° HoLMK8°f    be  asse88ed  >   The  Overseers  of  Hilton  and  Walkerfidd, 

Common.  appts.,  The  Overseers  of  Bowes,  respts.  (a),  Reg.  v.  The 
Guardians  of  the  Battle  Union  (b).  The  present  case  is 
not  governed  by  The  Mersey  Docks  and  Harbour  Board 
Trustees  v.  Cameron  and  Jones  v.  The  Mersey  Docks 
and  Harbour  Board  Trustees  (c),  for  the  Corporation 
receive  nothing  from  the  common ;  the  freemen  have 
rights  of  profit  a  prendre  on  it  independent  of  and 
adverse  to  the  Corporation,  and  the  exercise  of  those 
rights  exhausts  the  profits  of  it.  If  the  Corporation 
were  rated,  they  have  no  funds  out  of  which  the  rate 
could  be  paid  except  the  borough  fund. 

Hayes  Serjt.  did  not  reply. 

Cocrburn  C.  J.  Two  questions  are  proposed  for  our 
decision.  First.  Whether  the  Corporation  of  Lincoln 
are  liable  to  be  rated  in  respect  of  their  occupation  of 
the  Holmes  Common.  Secondly.  Whether,  if  they  are 
so,  the  value  of  their  occupation  is  such  that  there 
should  be  a  substantial  rating  or  the  rate  should  be 
reduced  to  nothing.  It  is  indifferent  on  which  ground 
our  decision  is  given. 

I  am  of  opinion  that  the  Corporation  are  not  liable 
to  be  rated.  The  present  case  is  distinguished  from  the 
class  of  cases  on  which  Rex  v.  Mayor  Sfc.  of  York  (d)  was 
decided  by  referring  to  the  alteration  which  stat.  5  & 

(a)  7B.#8.  223.  {b)  Ante,  p.  12. 

(c)  11  H.  L.  a  443.  (rf)  6  A.  <f  E.  419. 
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6  W.  4.  c.  76.  has  introduced  into  the  relation  between        1867. 
the  freemen  and  the  Corporation.     When  those  cases   Mayor  &c.  of 
were  decided  the  freemen  were  an  integral  part  of  the  Y. 

Corporation,  or  rather  were  the  Corporation  itself:  since       holmm 
that  statute  they  have  been  entirely  detached  from  it. 
Looking  at  the  present  relation  between  the  freemen  and 
the  Corporation,  the  latter  have  vested  in  them  whatever 
lands  were  vested  in  the  Corporation  before  the  statute, 
including   this   common,   and    therefore  they  are  the 
owners  and  occupiers  of  the  soil,  but  subject  to  the 
rights  which  the  old  freemen  and  their  descendants 
have  to  depasture  their  cattle  on  it ;  and  it  appears  that 
the  enjoyment  of   those  rights  entirely  exhausts  the 
profit  of  the  common,  so  that  the  Corporation  have  prac- 
tically no  beneficial  interest  in  it     It  has  been  said  that 
they  are  trustees  for  the  benefit  of  the  freemen,  and 
therefore  are  liable  to  be  rated.    The  answer  given  by 
Mr.  MeUish  is  satisfactory,  namely,  that  they  are  owners 
and  occupiers  of  the  common,  not  as  trustees  for  cestuis 
que  trust,  but  subject  to  the  rights  of  persons  who  have 
a  profit  a  prendre. 

The  case  does  not  come  within  the  principle  of  The 
Mersey  Docks  and  Harbour  Board  Trustees  v.  Cameron 
and  Jones  v.  The  Mersey  Docks  and  Harbour  Board 
Trustees  (a).  The  decision  there  was  that  trustees 
in  whom  property  is  vested  for  the  benefit  of  others, 
and  who  hand  over  to  them  the  profits  derived  from 
the  occupation,  are  occupiers  within  stat  43  Eliz. 
*  2.,  and  therefore  prim&  facie  liable  to  be  rated ; 
that,  notwithstanding  they  derive  no  benefit  to  them- 
selves, they  are  liable  to  be  rated  because  they  can 
stop  the  amount  of  the  rate  out  of  the  money  in  their 

(a)  11  H.L.  C.  443. 
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1867         hands  arising  from  the  profits  before  they  are  handed 

Ma  or  &c  "of   over'     ^ufc  *at  *8  not  '^e  case  ^ere*     ^e  Corporation 
Lincoln      receive  nothing  either  for  themselves  or  for  any  others ; 

Orerseen  of    they  have  no  fund  out  of  which  this  rate  could  be  paid 
Holmes 

Common.  except  the  borough  fund,  and  that  is  not  raised  for  pay- 
ing an  expenditure  of  this  kind.  The  appellants  have 
no  beneficial  occupation,  and  therefore,  according  to  the 
old  principle  which  still  remains  good  law  notwithstand- 
ing the  decision  in  The  Mersey  Docks  and  Harbour 
Board  Trustees  v.  Cameron  and  Jones  v.  The  Mersey 
Docks  and  Harbour  Board  Trustees  (a),  they  are  not 
liable  to  be  rated. 

Blackburn  J.  I  am  of  opinion  that  on  appeal  the 
rate  should  be  reduced  to  nothing,  which  is  substantially 
the  question  which  the  parties  desire  to  have  decided.  The 
general  rule  laid  down  by  The  Parochial  Assessments  Act, 
6  &  7  W.  4.  c.  96.,  is,  that  the  rate  to  be  levied  on  the 
occupier  is  to  be  calculated  upon  the  amount  of  the  rent 
which  could  be  obtained  from  an  hypothetical  tenant 
from  year  to  year,  after  tnaking  certain  deductions;  and 
the  cases  of  The  Mersey  Docks  and  Harbour  Board 
Trustees  v.  Cameron  and  Jones  v.  The  Mersey  Docks  and 
Harbour  Board  Trustees  (a)  established  that  where  the 
occupation,  if  there  were  an  actual  tenant,  would  pro- 
duce profit,  it  is  immaterial  whether  the  rent  is  retained 
by  the  owner  to  his  own  use  or  is  paid  over  by  him  to  a 
cestui  que  trust,  or  applied  to  a  charity.  But  there  mast 
be  some  rent  If  the  tenant  would  pay  nothing  it  is  a 
question  of  words  whether  we  say  that  the  Corporation 
are  not  rateable,  or  that  the  amount  of  the  rate  should 
be  reduced  to  nothing.     In  the  present  case  the  Corpor- 

(a)  11  H.  L.  C.  443. 
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ation  are  the  occupiers  of  this  common  ;  they  have  the        1867. 

control  of  it,  and  appoint  servants  to  look  after  it ;  but   M     p  &c  of 

the  benefit  of  the  occupation  is  in  the  grass  depastured      Lincoln 

by  the  months  of  the  cattle  belonging  to  the  freemen.     Overueere  of 

Holm  fs 
All  that  the  Corporation  let  to  an  hypothetical  tenant  is      Common. 

the  right  to  occupy  the  land  subject  to  all  the  pasturage 
being  devoured  by  the  mouths  of  the  cattle  of  the  free- 
men; and  it  is  plain  that  the  hypothetical  tenant  would 
not  pay  any  rent.    Then  comes  the  question  as  to  the 
nature  of  the  rights  of  the  freemen.     Is  it  such  as  to  be 
a  burden  on  the  occupation  of  the  land  by  the  hypothe- 
tical tenant,  or  is  the  enjoyment  of  their  rights  a  part 
of  the  occupation  by  the  Corporation  ?   The  latter  might 
have  been  the  case  before  The  Municipal  Corporations 
Act,  when  the  freemen  were  members  and  part  of  the 
Corporation,  and  by  depasturing  the  land  made  the 
occupation  beneficial  to  the  body  corporate.     But  that 
has  ceased  since  the  passing  of  that  Act     All  the  lands 
are  now  appropriated  to  other  purposes  than  those  of  the 
Corporation.  The  freemen  have  by  prescription  confirmed 
by  Act  of  Parliament  the  right  to  put  two  head  of  cattle 
on  the  common,  which  is  in  the  nature  of  a  right  of 
common  in  gross.     The  hypothetical  tenant  takes  the 
occupation  of  the  land   subject  to  that  right     If  the 
number  of  freemen  were  reduced  so  that  the  aggregate 
number  of  cattle  they  were  entitled  to  turn  on  the  com- 
mon would  not  eat  up  all  the  grass,  the  Corporation 
would  have  a  right  to  the   surplus,  and  would  have  a 
beneficial  occupation  which  would  be  rateable. 

Shee  J.  The  freemen  are  not  rateable,  for  they  are 
not  in  occupation  of  the  common ;  they  have  only  the 
incorporeal  right  of  turning  out  their  cattle  on  it.     The 

vol.  viu.  2  a  b.  &  s. 
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1867.        Corporation  are  in  occupation  of  the  common  without 


Mayor  &c.  of  deriving  any  benefit  or  profit  from  it,  the  whole  of  the 
Lincoln  . 

v.  profit  being  taken  by  those  who  have  the  right  in  gross 

Holmes      of  depasturing  their,  cattle  on  the  land.    On  this  ground 
ommoh.      ^  rate  mugt  ke  ygduggfl  to  nothing. 

Judgment  for  the  appellants. 


Wednesday, 
May  1st. 

Union  Charge- 
ability  Act, 
1865,  28  &  29 
Vict  c.  79.8.2. 
Order  of 
removal. 
Parish  under 
board  of 
guardians, 
4$5W.4. 
c  76.  *.  26. 


The  Queen  against  The  Guardians  of  Nobth- 
wich  Union  and  The  Overseers  of  the 
Township  of  Darnhall. 

The  Union  Chargeability  Act,  1865,  28  &  29  Viet.  c.  79.  *.  2.,  does 
not  apply  to  a  single  parish  governed  by  a  board  of  guardians  constituted 
under  stat.  4  &  5  W.  4.  c.  76.  s.  39.,  and  therefore  where  a  pauper,  not 
exempt  from  removal,  is  relieved  in  such  a  parish  an  order  of  removal, 
obtained  on  complaint  of  the  overseers  of  the  parish,  and  directed  to  the 
overseers  of  the  parish  of  settlement,  although  the  latter  is  in  a  Union 
formed  under  stat.  4  &  5  JP.  4.  c.  76.  «.  36.,  is  rightly  made. 

TTPON  appeal  to  the  Quarter  Sessions  for  the  borough 
of  Leeds  against  an  order  for  the  removal  of  John 
Kettle,  his  wife  and  children,  from  the  township  of 
Hunslet  to  the  township  of  Darnhall  as  the  last  place  of 
their  lawful  settlement,  the  Recorder  confirmed  the  order 
with  costs,  subject  to  a  case. 

The  township  of  Hunslet,  in  the  borough  of  Leeds,  is 
a  township  not  united  with  any  other  township  for  poor 
law  purposes.  In  it  the  laws  for  the  relief  of  the  poor 
are  administered  by  a  board  of  guardians  under  an  order 
of  the  Poor  Law  Board  dated  the  6th  September,  1862, 
made  by  virtue  of  stat.  4  &  5  fV.  4  c.  76.  s.  39.  There 
are  also  overseers  of  the  poor  of  the  township  of  Hunslet 
appointed  annually  by  the  magistrates.  The  township 
of  Darnhall  is  comprised  within  the  Northtoich  Poor 
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Law  Union  in  the  county  of  Chester,  a  union  of  parishes        1867. 
and  townships  formed  under  stat.  4  &  5  W.  4.  c.  76.     The  Qubkh 
*.  26.     There  are  overseers  of  Darnhall  duly  appointed,    ^^^g  of 

The  order  appealed  against  bears  date  the  18th  April,    N  u^10* 
1866,  and  was  made  upon  a  complaint  by  the  overseers 
of  the  poor  of  the  township  of  Hunslet,  and  directed  to 
them  and  to  the  churchwardens  and  overseers  of  the 
poor  of  the  parish,  township  or  place  of  Darnhall. 

The  Union  Chargeability  Act,  1865,  came  into  opera- 
tion on  the  25th  March,  1866,  and  it  was  objected  in 
the  grounds  of  appeal  that,  as  the  order  had  been  made 
after  this  Act  became  law,  it  ought  to  have  been  directed 
to  the  guardians  of  the  poor  of  the  Union  of  Hunslet 
and  to  the  guardians  of  the  poor  of  the  Northwich  Union, 
of  which  the  townsfnp  of  Darnhall  forms  part.  The 
notice  and  grounds  of  appeal  were  signed  by  the  clerk 
to  the  guardians  of  the  Northwich  Union  and  also  by 
the  overseers  of  Darnhall.  The  respondents  in  answer 
to  that  objection  contended  that  Hunslet  was  not  in  a 
union,  and  that,  therefore,  the  Union  Chargeability 
Act,  1865,  did  not  apply  to  orders  of  removal  obtained 
by  Hunslet,  and  that  the  order  was  rightly  made. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  order  was  rightly  made  upon  the  overseers  of 
Darnhall. 

The  Union  Chargeability  Act,  1865,  28  &  29  Vict, 
c  79.,  after  reciting  that  "it  is  expedient  to  make 
provision  for  the  better  distribution  of  the  charge  for 
the  relief  of  the  poor  in  unions  than  is  by  law  now 
established,"  enacts, 

Sect.  1.  "  So  much  of"  stat.  4  &  5  W.  4.  c.  76.  s.  26. 
"as  requires  that  each  of  the  parishes  in  a  union  formed 
under  the  authority  of  that  Act  shall  be  separately 
2  a  2 
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1867.       chargeable  with  and  liable  to  defray  the  expense  of  its 

The  Queen    own  Poor>  whether  relieved  in  or  out  of  the  workhouse 

Guardians  of  °^  8UC^  Iin^on»  *a^  ^  repealed ;  and  all  the  cost  of 

Northwich    the  relief  to  the  poor,  and  the  expenses  of  the  burial  of 

the  dead  body  of  any  poor  person  under  the  direction  of 

the  guardians,  or  any  of  their  officers  duly  authorized, 

in  such   union   thenceforth   incurred,  and  all  charges 

thenceforth  incurred  by  the  guardians  of  such  union  in 

respect  of  vaccination  and  registration  fees  and  expenses, 

shall  be  charged  upon  the  common  fund  thereof/' 

Sect  2.  "When  any  pauper  relieved  in  any  such 
union  shall  be  settled  in  any  parish  situated  in  another 
union  or  subject  to  a  board  of  guardians,  and  shall  not 
be  exempt  from  removal  by  reason  of  any  provision  of 
the  law,  the  guardians  of  the  union  to  which  such 
pauper  shall  be  chargeable  may  obtain  an  order  of 
removal  addressed  to  the  guardians  of  the  union  or 
parish,  or  the  overseers  of  the  parish,  as  the  case  may 
require,  in  which  such  pauper  shall  t>e  settled,  and  the 
guardians  of  such  last  mentioned  union  or  parish  shall 
receive  such  pauper  in  like  manner  and  subject  to  the 
like  incidents  and  consequences  as  in  the  case  of  orders 
of  removals  heretofore  obtained  by  overseers,  with  such 
modifications  as  may  be  necessary  to  meet  the  circum- 
stances of  the  chargeability  to  the  union  instead  of  the 
parish." 

West,  for  the  respondents. — The  township  of  Hunslet, 
not  being  in  a  union,  is  excluded  from  the  operation  of 
The  Union  Chargeability  Act,  1865, 28  &  29  Vict.  c.  79., 
by  the  words  at  the  beginning  of  sect.  2,  "  When  any 
pauper  relieved  in  any  such  union  shall  be  settled  in  any 
parish  situated  in  another  union/'     The  order  is  to  be 
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made  under  that  Act  only  when  the  pauper  is  relieved        1867. 
in  a  union  referred  to  in  sect.  1,  viz.  a  union  formed     The  avm 
under  stat.  4  &  5  W.  4.  c.  76.     By  sect.  16  of  stat.    „      ▼•      M 

¥  Guardians  of 

28  &  29  Vict  c.  79.,  "  The  words  herein  used  shall  be    Nobthwioh 

Uhioh. 
interpreted  in  the  manner  prescribed  by"  stat.  4  &  5 

W.  4.  c.  76.    And  by  sect  109  of  that  statute  "  the 

word  '  union'  shall  be  construed  to  include  any  number 

of  parishes  united  for  any  purpose  whatever  under  the 

provisions  of  this  Act,  incorporated  under"  stat.  22  G. 

3.  c.  83.,  "  or  incorporated  for  the  relief  or  maintenance 

of  the  poor  under  any  local  Act/'  but  Hunslet  is  neither 

of  these.     [Blackburn  J.    A  more  ingenious  contrivance 

for  giving  to  words  a  meaning  which  they  were  not 

intended  to  have  could  hardly  be  devised.]     The  order 

only  directs  the  overseers  of  Darnhall  to  receive  the 

pauper :  he  will  still  be  maintainable  out  of  the  common 

fund  of  the  union. 

Hannay,  for  the  appellants. — Putting  an  interpretation 
on  sect  2  of  stat.  28  &  29  Vict.  c.  79.  which  will  satisfy 
the  object  of  the  Act,  and  treating  the  word  "  such"  as 
inadvertently  prefixed  to  "  union,"  the  section  may  be 
construed  to  include  a  parish  or  township  under  the 
government  of  a  board  of  guardians.  Boards  of  guar- 
dians for  single  parishes  formed  under  sect.  39  of  stat. 
4  &  5  W.  4.  c.  76.  are  constituted  in  the  same  man- 
ner and  were  intended  to  act  in  the  same  manner 
as  boards  of  guardians  for  unions  formed  under  sect. 
38  of  the  same  Act.  In  The  Guardians  of  Leeds  v. 
The  Guardians  of  the  Wakefield  Union  and  The  Overseers 
of  the  Township  of  Wakefield  (a)  it  was  held  that  sect. 
102  of  The  Lunatic  Asylums  Act,  1853,  16  &  17  Vict. 
c<  97.,  which  threw  the  expenses  of  a  pauper  lunatic  ou 
(a)  7  E.  #  B.  258. 
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1867.       the  parish  in  which  he  had  a  status  of  irremovability, 
The  QuebiT    impliedly  gave  justices  of  the  peace  the  power  to  make 
Guardians  of    an  or^er  on  that  parish  for  payment  of  those  expenses. 
Nou™*,CH        The  effect  of  the  interpretation  clause,  sect.  16,  of 
stat.  28  &  29  Vict  c.  79.  is,  that  the  word  "union"  in 
sect.  2  includes  other  unions  besides  those  formed  under 
stat.  4  &  5  W.  4.  c.  76.  s.  26.    Under  stat.  28  &  29 
Vict.  c.  79.  s.  2.  orders  of  removal  obtained  by  the 
guardians  of  the  Northwich   Union  might  be  legally 
addressed  to  the  guardians  of  Hunslet;  and  the  same 
rule  must  obtain  when  the  removal  is  from  Hunslet  to 
Darnhall     When   the  pauper  was  delivered    at   the 
workhouse  of  Darnhall,  with  a  statement  of  the  charges 
under  stats.  9  &  10  Vict.  c.  66.  s.  7.  and  14  &  15  Vict 
c.  105.  8.  13.,  the  overseers  of  that  township  would  at 
any  rate  be  liable  for  the  costs  of  the  removal ;  and 
since  the  passing  of  that  statute  they  have  no  funds  to 
satisfy  the  order :  the  guardians  of  the  Northwich  Union 
alone*  have .  power  to  charge  the  expenses  of  the  relief 
of  the  pauper  to  the  common  fund  of  the  union.    The 
auditor1;  under  stat.  7  &  8  Vict  c.  101.  s.  32.  has  no 
power  to  charge  the  expenses  paid  by  the  overseers  to 
that  fund. 

Blackburn  J.  It  is  a  great  pity  that  the  Legislature 
do  not  give  more  attention  to  the  words  used  in  Acts  of 
Parliament.  However,  as  to  the  construction  of  stat 
28  &  29  Vict.  c.  79.  there  can  be  no  doubt.  Sect  1 
provides  that  wherever  there  is  a  nnion  of  parishes 
formed  under  stat.  4  &  5  W.  4.  c.  76.  all  the  expenses 
incident  to  the  relief  of  the  poor  in  those  parishes  shall 
be  borne  by  the  common  fund  of  the  union,  and  not  by 
the  parishes  separately.     Sect.  2  meant  to  say  that  in 
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all  cases  where  a  pauper  relieved  in  a  union  was  settled        1867. 
in  a  parish  situated  in  another  union,  and  was  not    The  Queen 
exempt  from  removal,  the  guardians  of  the  union  to    o^^^g^ 
which  the  pauper  was  chargeable,  as  formerly  the  over-    Nobtdwich 
seers  of  the  parish,  might  obtain  an  order  of  removal, 
and  that  order  should  be  addressed  to  the  guardians 
of  the  union  in  which  the  pauper  was  settled,  as  formerly 
to  the  overseers.     But  unfortunately,  by  the  introduc- 
tion of  the  word  "  such,"  they  have  limited  the  opera- 
tion of  the  statute  to  unions  formed  under  stat.  4  &  5 
W,  4.  c.  76.,  and  made  the  enactment  silent  as  to  the 
case  in  which  a  pauper  is  relieved  by  a  single  parish 
governed  by  a  board  of  guardians  as  Hunslet  is,  or  by  a 
parish  in  a  union  under  Gilbert's  Act,  22  G.  3.  c.  83., 
or  under  any  local  Act     Therefore  the  township  of 
Hurukt  is  not  entitled  to  obtain  an  order  against  the 
guardians  of  the  Northivich  Union,  which  ought  to  bear 
the  expenses  of  this  pauper.     I  see  no  words,  and  Mr. 
Hannay  has  not  suggested  any,  which  relieve  us  from 
one  of  two  alternatives :  either,  according  to  the  strict 
and  literal  construction  of  the  Act,  paupers  becoming 
chargeable  in  a  parish  which  does  not  belong  to  any 
union  are  to  be  relieved  in  it  without  the  power  of 
removal ;  or  the  power  of  removal  which  an  indepen- 
dent parish  had  before  the  statute  remains,  and  then 
the  order  must  be  obtained,  as  the  order  in  question  was, 
on   the  complaint  of  the  overseers  of  the  removing 
parish,  and  be  made  on  the  overseers  of  the  parish  of 
settlement.      In  the  latter  case  the  parish  take  the 
pauper,   and  have  an  equitable  right   to  recover  the 
expenses  from  the  union,  though  that  is  a  cumbersome 
mode  of  proceeding.     I  am  of  opinion  that  this  order 
was  properly  made,  and  the  parish  must  endeavour  to 
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Guardians  of 

nobthwich 

Union. 


get  the  costs  against  the  union.  That  is  a  hardship  on 
the  parish,  and  there  may  arise  a  doubt  before  the 
auditor  as  to  the  mode  of  working  it  out ;  but  we  can- 
not on  that  account  adopt  the  other  alternative,  which 
would  saddle  the  respondent  township  with  all  the 
poor  at  any  time  becoming  chargeable  to  it.  I  hope  the 
Legislature  will  soon  have  a  convenient  opportunity  of 
passing  an  enactment  to  correct  the  blunder  made  in 
framing  sect.  2  of  stat,  28  &  29  Vict.  c.  79. 


Shee  J.  The  present  case  is  omitted  from  sect.  2  of 
The  Union  Chargeability  Act,  1865,  and  therefore  the 
law  as  to  the  removal  of  these  paupers  before  the  passing 
of  that  Act  applies. 

Order  confirmed. 


Friday, 
May  10th. 

Postponement 
of  trial. 
Order  of 
Judge. 
Freeh  notioe. 


Claudet  against  Prince  (a). 

Where  the  trial  of  a  town  cause  is  postponed  by  order  of  a  Judge 
from  one  Sittings  to  another  on  the  application  of  the  defendant,  a  fresh 
notice  of  trial  is  not  neeessarj. 

A  PRIL  18th.  Kenealy  obtained  a  rule,  calling  upon 
the  plaintiff  to  shew  cause  why  the  verdict  obtained 
in  this  action  should  not  be  set  aside  and  a  new  trial 
had,  on  the  ground  of  irregularity,  the  plaintiff  having 
proceeded  to  trial  without  giving  fresh  notice  of  trial  to 
the  defendant  after  the  cause  had  been  postponed  by  a 
Judge's  order. 

On  the  26th  March,  1866,  notice  of  trial  was  given  by 
the  plaintiff  for  the  Sittings  in  London  after  Easter  Term. 

(a)  This  case  was  heard  by  Metier  and  Lush  JJ.,  who  on  the  last 
four  days  of  Term  sat  in  the  Bail  Court  to  hear  motions. 
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Before  those  Sittings  the  defendant  obtained  a  rule  for  a        1867. 
special  jury,  and  in  consequence  thereof  the  cause  was      Claudbt 
made  a  remanet  to  the  Sittings  after  Trinity  Term.     On       pb7kcb. 
the  4th   July  the  Associate  caused  notices  to  issue 
appointing  the  cause  for  trial  on  Monday,  the  9th  July, 
On  the  7th  July  the  defendant  gave  the  plaintiff  notice 
of  abandonment  of  the  rule  for  a  special  jury.     The 
plaintiff's  attorney,  anticipating    that    the    defendant 
would  take  this  course,  had  issued  the  necessary  sum- 
mons for  the  special  jury  to  come.     The  cause,  how- 
ever,  was  not  reached,  and  was  made  a  remanet  until 
the   Sittings   after  Michaelmas  Term.      Previously   to 
those  Sittings  the  Associate  appointed  a  day  for  the 
trial  of  the  cause,  but  before  that  day  an  order  was 
made  by  Mellor  J.  on  the  application  of  the  defendant 
to  postpone  the  trial  until  the  Sittings  after  Hilary 
Term,1867,  on  the  ground  of  the  absence  of  a  material 
witness,  the  costs  incurred  by  the  plaintiff  and  rendered 
useless,  including  costs  incurred  by  the  plaintiff  on  the 
defendant's  rule  for  a  special  jury,  to  be  plaintiffs  costs 
in  the  cause  in  any  event.    The  order  was  served  on 
the  day  of  its  date  and  notice  thereof  given  to  the 
Associate;  and  the  cause  was  marked  as  a  remanet  in  his 
book.  No  fresh  notice  of  trial  was  given  by  the  plaintiff. 
On  the  11th  February  the  attorney  for  the  defendant 
received  notice  from  the  Associate  that  the  trial  of  the 
cause  was  appointed  for  the  18th,  and  on  the  12th  he 
gave  notice  to  the  plaintiff's  attorney  that  the  trial 
would  be  irregular,  no  notice  thereof  having  been  given, 
and  that  if  the  same  took  place  he  should  apply  to  set 
aside  the  proceedings.     The  cause  was  tried  as  an  unde- 
fended cause  in  the  defendant's  absence  on  the  18th 
February,  and  a  verdict  given  for  the  plaintiff. 
The  defendant  made  no  affidavit  of  merits. 
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1867.  Wills  now  shewed   cause.  —  The    question  is,  whe- 

Claudet      *her  there  is  any  practice  of  the  Court  that,  where 
Pkihck.       *^e  ^^  °^  a  cause  has  been  postponed  by  order  of  a 
Judge,  a  fresh  notice  of  trial  should  be  given.     [Mettor 
J.    Where  both  parties  are  ready,  and  the  trial  is  post- 
poned at  the  instance  of  the  defendant,  I  should  have 
thought  no  fresh  notice  was  necessary.]     In  Jacks  v. 
Mayer  (a),  where  the  cause  was  put  off  by  rule  of  Court, 
though  by  mistake  it  was  marked  by  the  marshal  as  a 
remanet,  a  new  notice  of  trial  was  held  necessary,  and 
the  verdict  was  set  aside ;  but  on  examination  of  the 
affidavits  obtained  from  the  Record  Office  it  appears  that 
there  was  a  strong  affidavit  of  merits  by  the  defendant ; 
whereas  the  defendant  in  the  present  case  makes  no  such 
affidavit.     In  Cawley  v.  Knowles  (b)  the  defendant  ob- 
tained a  Judge's  order  for  a  commission  to  examine 
witnesses   and  postponing  the  trial,  but  no  commis- 
sion issued,  and  the  plaintiff,  without  giving  a  fresh 
notice  of  trial,  procured  the  cause  to  be  set  down 
again,  when  the  defendant  not  appearing  a  verdict  was 
given  for  the  plaintiff.     The  Court  held  a  fresh  notice 
of  trial  necessary,  and  made  a  rule  absolute  for  a  new 
trial,  the  costs  to  be  costs  in  the  cause ;  but  there  also 
the  defendant  had  merits,  as  appears  from  the  report 
of  the  case  in  the  New  Reports.    The  practice  of  the 
Court  may  well  vary  in  the  course  of  time ;  and  the  Masters 
state  that  the  practice  of  re-entering  causes  in  such  cases 
has  fallen  into  desuetude.     In  Ellis  v.   Truster  (c), 
where  the  trial  had  been  put  off  from  one  term  to 
another  at  the  instance   of   the   defendant,   and  the 
plaintiff,  who  had  given  no  fresh  notice  of  proceeding 

(a)  8  T.  R.  245. 

(b)  16  C.  B.  K  8.  107 ;    8.  C.  nom.  Corley  t.  Knowles,  3  New  Rep. 
477. 

(c)  2  W.  Bl.  708. 
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to  trial,  moved  to  put  it  off  till  the  Sittings  after,  the        1867. 

Court  of  Common  Pleas  doubted  the  necessity  of  the  Claodet 

motion.     [Meilor  J.  referred  to  Tlie  Stockton  and  Dar-  paiVjJCB# 
Ungton  Railway  Company  v.  Fox  (a).] 

Kenealy,  in  support  of  the  rule. — The  defendant  was 
justified  in  treating  the  practice  as  settled  by  the  cases 
which  are  cited  as  authorities  in  1  Lush  Pr.,  3rd  ed., 
492;  1  Archb.  Pr.,  by  Prentice,  12th  ed.,  312. 

There  is  reason  for  the  practice :  a  plaintiff  may  be 
going  to  trial  with  a  bad  case  because  he  knows  the 
defendant's  principal  witness  is  absent;  the  defendant 
obtains  a  postponement  of  the  trial,  and  in  the  mean- 
time, the  witness  having  returned,  the  plaintiff  declines 
to  go  to  trial ;  how  is  the  defendant  to  know  that  with- 
out a  fresh  notice  ? 

Msllor  J.  We  will  consult  the  Lord  Chief  Justice 
and  the  other  members  of  the  Court. 

Afterwards  Mellor  J.  delivered  judgment.  This  cause 
stood  in  the  paper  for  trial,  and,  on  the  application  of 
the  defendant,  a  Judge's  order  was  made  postponing 
the  trial  on  the  ground  of  the  absence  of  a  material 
witness.  In  consequence  of  this  order  the  cause  was 
entered  in  the  Associate's  book  as  a  remanet  till  the 
Sittings  after  Hilary  Term.  We  are  of  opinion  that  the 
old  practice  which  required  a  fresh  notice  of  trial  has  no 
principle  to  support  it,  and  that  the  distinction  formerly 
taken  between  a  postponement  by  order  of  a  Judge 
and  one  by  order  of  Nisi  Prius  (b)  is  not  sound.    In  so 

(a)  2  L.  M.  4-  P.  141 ;  6  Exch.  127. 

(b)  See  Shepherd  v.  Butler,  1  D.  $  B.  15. 
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1867.  deciding  we  do  not  conflict  with  Cawleyv.  Knowks(a\ToTin 
Clau  dkt  that  case  the  rule  seems  to  have  been  made  absolute  by  the 
Paiics.  Court  in  the  exercise  of  their  discretion,  for  the  purpose 
of  doing  justice  between  the  parties.  We  are  disposed  to 
think  the  true  rule  is  laid  down  in  The  Stockton  and 
Darlington  Railway  Company  v.  Fox  (A),  where  the 
action  had  been  stayed  by  injunction  obtained  by  the 
defendant,  which  was  afterwards  dissolved.  The  Court 
said,  "  The  injunction  was  obtained  for  the  benefit  of 
the  defendant,  and  when  that  was  dissolved,  all  parties 
were  in  statu  quo,  and  no  further  notice  of  trial  was 
necessary  than  that  which  had  been  already  given. 
The  distinction  with  regard  to  remanets  on  circuit  is 
obvious.  There  each  Assize  is  held  under  a  new  com- 
mission; whereas  the  Courts  in  London  sit  from  Sittings 
to  Sittings  by  prescription."  If,  instead  of  "  injunction," 
we  read  "order/*  and  instead  of  "  when  that  was  dissolved" 
we  read  "  when  that  time  had  expired/'  that  sentence 
expresses  the  rule  we  lay  down.  In  the  present  case  the 
defendant  may  have  been  misled  by  the  books  of  prac- 
tice in  which  a  contrary  rule  is  laid  down,  1  Lush  Pr. 
492,  3rd  ed.,  1  Archb.  Fr.,  by  Prentice,  12th  ed.,  312 ; 
and  therefore,  if  the  defendant  will  bring  into  Court 
within  ten  days  the  sum  for  which  the  verdict  was 
given,  the  rule  will  be  absolute;  the  costs  of  the  last 
trial  and  of  this  application  to  abide  the  event  of  the 
new  trial :  otherwise  the  rule  will  be  discharged  without 
costs. 

Rule  accordingly. 

(a)  16  C.  B.  N.  S.  107 ;    8.  C.  nom.  Corley  t.  KnowUs,  3  Aw  Jfep. 
477. 

\J>)  2L.M.f  P.  141 ;  6  Exch.  127. 


XXX.  VICTORIA.  365 

1867. 


The  Queen  against  Matthew  Gaunt,  Esq.,  and  Monday, 
another,  Justices  of  Staffobdshibe. 


Summons  for 
bastardy 
Where,  after  a  bastardy  summons  under  stat.  7  &  8  Vict.  c.  101.  s.  3.   (%?er'. 
has  been  dismissed  on  the  merits,  one  of  the  defendant's  witnesses  is   -^missal  on 
convicted  of  perjury  in  the  evidence  given  by  him  on  that  summons,   '**  merits. 
justices  have  jurisdiction  to  make  a  bastardy  order  on  a  second  summons.   %*V  ury- 

Second  sum- 
mons. 

A  PRIL  18.  M'Mahon  obtained  a  rule  calling  on  c.  101.  *.  3. 
Matthew  Gaunt  and  James  Alsop,  Esqs.,  two  justices 
of  Staffordshire,  to  shew  cause  why  a  writ  of  certiorari 
should  not  issue  to  remove  an  order  of  affiliation  made 
by  them  upon  Daniel  Bradbury ,  whereby  he  was  ad* 
judged  to  be  the  putative  father  of  a  bastard  child  born 
of  the  body  of  Agnes  Gilman,  for  the  purpose  of  its 
being  quashed,  on  the  ground  that  a  previous  application 
for  the  maintenance  of  the  bastard  child  by  Agnes 
Gilman  against  Daniel  Bradbury  had  been  dismissed 
upon  the  merits. 

On  the  27th  June,  1866,  a  bastardy  summons  was,  on 
the  application  of  Agnes  Gilman  against  Daniel  Brad- 
bury,  heard  before  four  justices,  Matthew  Gaunt,  Esq., 
being  one  of  them,  at  the  Petty  Sessions  at  Leek,  when, 
Agnes  Gilman  and  her  witnesses  having  been  heard  in 
support  of  the  complaint,  seven  witnesses  were  called  for 
the  defence,  and  the  justices  dismissed  the  application, 
and  tbe  following  minute  was  entered  in  the  clerk's 
book,  "  Dismissed  on  the  merits.1'  One  of  the  witnesses 
for  the  defendant  having  been  subsequently  convicted  of 

perjury  in  the  evidence  given  by  him  on  the  hearing  of 
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1867.  that  summons,  a  second  application  was  made  and  a  fresh 
The  Qumh"  si™1110118  issued  against  the  defendant,  which  came  on  for 
c^  hearing  on  the  27th  March,  1867,  before  Matthew  Gaunt 
and  Another,  and  James  Altop,  Esqs.,  two  of  the  justices  usually  acting 
for  the  Petty  Sessional  division  of  Leek.  The  attorney 
for  the  defendant  objected  that  the  justices  ought  not  to 
entertain  the  complaint  on  the  ground  that  the  former 
application  had  been  heard  and  dismissed  upon  the  merits, 
but  the  justices  held  that  as  one  of  the  witnesses  for  the 
defendant,  upon  whose  evidence  they  considered  that 
application  was  mainly  dismissed,  had  been  convicted  of 
perjury,  the  former  application  could  not  be  treated  as 
having  been  dismissed  on  the  merits,  and  determined  to 
hear  the  complaint.  Thereupon  the  defendant's  attorney 
protested  against  their  jurisdiction,  and  withdrew.  The 
justices,  after  hearing  the  complainant  and  evidence  in 
corroboration,  made  an  order  of  affiliation. 

Griffits  shewed  cause. — On  the  second  application  for 
a  bastardy  order  the  justices  were  not  concluded  by  the 
refusal  on  the  first.  The  mother  has  no  appeal  against 
a  refusal  of  justices  to  make  an  order.  If  the  dismissal 
of  a  complaint  is  brought  about  by  false  evidence  the 
application  cannot  be  said  to  have  been  determined 
on  the  merits.  The  effect  of  the  dismissal  of  the 
first  application,  with  all  the  circumstances,  is  matter 
for  the  discretion  of  the  justices  to  whom  the  second 
application  is  made;  Reg.  v.  Machen  (a),  per  Lord 
Denman  C.  J.,  delivering  the  judgment  of  the  Court 
In  Reg.  v.  Cooke  (b),  which  was  an  indictment  for  per- 
jury committed  upon  the  hearing  of  a  second  applica- 

(«)  14  Q.  B.  74.  80.  (6)  2  Dm.  $  P.  C.  C.  462. 


and  Another. 
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tion  for  a  bastardy  order,  Erie  J.,  p.  463,  referring  no        1867. 
doubt  to  the  opinion  he  had  expressed  in  Reg.  v.  The    The  Queen 
Justices  of  Buckinghamshire  (a),  said,   "The   Conrt  of       Gaunt 
Queen's  Bench  have  decided  that  I  was  wrong  in  holding 
that  one  inquiry  on  the  merits  before  the  magistrates 
made  the  matter  a  res  judicata"     [He  also  cited  Reg. 
v.  Brisby(b)  and  Reg.  v.  Herringtan  (c).] 

M'Mahon,  in  support  of  the  rule. — Stat.  8  &  9  Vict, 
c  10.  s.  2.,  which  gives  power  to  the  mother  to  apply 
for  another  order  when  an  order  made  understate  7  &  8 
Vict  c.  101.,  prior  to  the  passing  of  the  later  Act,  has 
been  quashed  for  a  defect  therein,  and  not  upon  the 
merits,  shews  that  "on  the  merits"  means  on  the 
evidence  before  the  Court,  and  that  such  a  decision 
should  be  final.  An  order  of  bastardy  made  at  Quarter 
Sessions,  in  the  exercise  of  their  original  jurisdiction 
under  stat,  3  Car.  1.  c.  4.  s.  15.,  repealed  by  stat.  4  &  5 
W.  4  c.  76.  s.  69.,  was  final;  Slater's  Case:  second 
point  (d).  There  Pridgeon's  Case  (e)  was  cited,  in 
*hich  it  was  held  that  an  order  of  Quarter  Sessions 
on  appeal,  under  stat.  18  El.  c.  3.,  was  final.  In  Reg. 
v.  Machen  (/)  and  Reg.  v.  Herringtan  (c)  the  first  appli- 
cation was  dismissed  for  want  of  sufficient  corrobora- 
tive evidence.  But  where  a  case  has  been  heard  and 
determined  on  the  merits  the  doctrine  of  res  judicata 
applies;  Reg.  v.  Herrington  (c),  per  Cockburn  C.  J.  and 
Blackburn  J.  [He  also  cited  Reg.  v.  Brisby  {b\  per  Patte- 
rn. J.,  p.  432,  Reg.  v.  Cooke  (g),  per  Pollock  Q.  B.]    The 

(«)  18  L.  J.  M.  a  113;  13  Jur.  1053. 

(&)  1  Den.  C.  C.  416. 

(0  12  W.  R.  420;  3  New  Sep.  468. 

W  Cro.  Car.  470.  (e)  Cro.  Car.  341.  360. 

(/)  14  Q.  B.  74.  (g)  2  Dm.  $  P.  C.  C.  462,  463. 
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1867.        conviction  of  one  of  the  plaintiff's  witnesses  for  perjury 
The  Qukkm     does  not  set  the  matter  at  large ;  16  Vin.  Abr.  Perjury, 
Gamt        P-  320>  (H)  2-  Beads  Case.     {Blackburn  J.    It  is  no 
and  Another,    replication  to  a  plea  of  autrefois  convict  that  the  con- 
viction was  produced  by  perjury.]     It  may  be  that  the 
witness  convicted  will  indict  the  witnesses  of  the  com- 
plainant. 

Blackburn  J.     The  rule  must  be  discharged.    The 
ground  of  the  decision  in  Reg.  v.  Machen  (a)  was  that, 
on  looking  into  the  terms  of  stat  7  &  8  Vict  c  101.9 
the  principle  of  the  case  of  Rex  v.  Jenkin  (b)  applied ; 
viz.,  that  as  no  appeal  was  given  to  the  parish  authorities 
by  stat  18  EL  c.  3.,  they  ought  not  to  be  concluded  by 
the  dismissal  of  an  application  against  the  defendant  as 
the  putative  father.     The  Court  say,  p.  80,  "The  stat. 
7  &  8  Vict  c.  101.  gives  the  mother  the  remedy,  some- 
what similar  to  that  which  formerly  had  been  given  to  the 
parish,  and  directs  the  tribunal  to  which  application  is 
to  be  made.    It  authorizes  the  justices  in  Petty  Sessions, 
upon  certain  evidence,  to  adjudge  the  party  summoned 
to  be  the  putative  father,  and  to  order  him  to  pay 
money,  and  gives  him  a  right  of  appeal :  but  it  contains 
no  direction  as  to  what  is  to  be  done  if  the  case  is  not 
made  out  to  their  satisfaction.     Neither  does  the  subse- 
quent statute  8  &  9  Vict  c.  10. ;  which  latter  gives  in  a 
schedule  the  forms  which  are  to  be  used ;  but  there  is 
no  form  of  adjudication  in  favour  of  the  party  sum- 
moned, nor  any  enactment  as  to  costs  to  him,  or  any 
thing  of  the  kind.     We  cannot,  therefore,  see  that  the 
Legislature  intended  them  to  have  any  power  to  adjudi- 
cate finally  against  the  mother."     If  the   Legislature 

(a)  14  Q.  B.  74.  (6)  Cos.  temp  Hardw.  301. 
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and  Another. 


had  given  the  justices  power  to  adjudicate  the  matter  1867. 
against  the  mother,  whether  on  the  merits  or  not,  it  The  Queer 
would  be  res  judicata.  They  go  on  to  say,  "  We  are  g7uht 
far  from  saying  that  the  dismissal  is  to  have  no  weight : 
but  we  think  that  the  justices  cannot  refuse  to  hear  the 
second  application.  If  it  should  appear  to  them  that 
the  matter  was  folly  inquired  into  on  the  first  occasion, 
they  will  reasonably  view  any  new  evidence  with  much 
suspicion,  and  sift  it  accordingly ;  but  we  do  not  think 
that  the  dismissal  can  operate  as  a  bar  to  further 
inquiry."  And  in  Reg.  v.  Herrington  (a)  the  Lord 
Chief  Justice  and  I  also  said  that  the  previous  hearing 
and  determination  there  was  not  a  conclusive  bar  to  a 
second  application ;  but  that  the  justices  ought  to  give 
it  so  much  weight  as  that  it  would  be  practically  con- 
clusive. In  the  present  case  the  former  decision  was 
impeached  by  a  conviction  of  one  of  the  witnesses  for 
perjury,  though  it  was  still  weighty  matter  to  consider. 
The  attorney  for  the  defendant  chose  to  rely  on  it  as  a 
bar,  and  would  not  enter  into  the  evidence.  Under 
these  circumstances  I  think  there  was  so  much  doubt 
about  the  question  that  the  justices  were  right  in  hearing 
the  case  again.  On  the  present  motion,  however,  it  is 
only  necessary  to  say  that  they  had  jurisdiction. 

Mkllob  J.  As  a  general  rule,  it  is  desirable  that 
the  justices,  on  a  second  application,  should  give  effect 
to  the  dismissal  of  a  summons  as  a  decision;  but  they 
are  not  bound  to  do  so  under  all  circumstances ;  and  if, 
as  in  the  present  case,  on  the  second  application  it  is 
shewn  that  the  former  dismissal  was  brought  about  by 
the  evidence  of  a  witness  subsequently  convicted  for 

(a)  12  W.  R.  420;  3  New  Rep.  468. 
VOL:   VIII.  2   B  B.    &    8. 


370 


EASTER  TERM. 


T. 
AU 

and  Another. 


1867.        perjury,  they  exercise  a  wise  discretion  in  reopening  the 
The  Queen    inquiry  and  allowing  it  to  be  heard  on  the  real  merits. 
Ga^tnt       This  order  therefore  is  valid.     They  ought  not,  however, 
capriciously  to  entertain  a  second  summons. 

Lush  J.  But  for  the  case  of  Beg  v.  Maehen  (a), 
which  has  for  nearly  twenty  years  established  that  the 
dismissal  of  a  summons  under  stat.  7  &  8  Vict.  c.  101. 
*.  2.  is  not  a  bar  to  further  inquiry,  I  should  have 
doubted  whether  the  justices  could  hear  a  second  appli- 
cation on  behalf  of  the  parish  any  more  than  in  the  case 
of  the  mother,  though  the  Court  decide  the  case  on  • 
that  ground. 

Rule  discharged,  with  costs. 

(a)  14  Q.  B.  74. 
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Redhead  against  The  Midland  Railway       Wednesday, 

*  J  May  15th. 

Company.  

Railway 
Company. 
Railway  Companies  who  undertake  to  carry  passengers  for  hire,  although   Carrier  of  . 
bound  to  use  the  utmost  care,  skill  and  vigilance  in  every  thing  that  passengers 
concerns  the  safety  of  the  passengers,  do  not  warrant  the  roadworthi-  for  hire. 
ness  of  the  carriages  they  employ,  and  consequently  are  not  responsible  Roadworthi- 
for  an  accident  to  a  passenger  arising  from  a  latent  defect  in  the  wheel  ****• 
of  one  of  their  carriages,  such  as  no  care  or  skill  could  detect ;   per  Implied 
MeOor  and  Lush  JJ. ;  dissentiente  Blackburn  J.  warranty. 

'PHIS  was  an  action  brought  by  the  plaintiff  to  recover 
damages  for  an  injury  which  he  had  received  while 
travelling  as  a  passenger  on  the  defendants1  railway. 

On  the  trial,  before  Lush  J.,  at  the  Durham  Spring 
Assizes,  1866,  it  appeared  that  the  injury  was  occa- 
sioned by  the  breaking  down  and  overturning  of  a 
carriage  belonging  to  The  London  and  North  Western 
Railway  Company,  which  had  been  for  some  time  in  use 
by  the  defendants,  had  come  into  their  possession  in  the 
ordinary  course  of  traffic,  and  was  according  to  the 
ordinary  arrangements  between  the  different  railway 
Companies  used  by  the  defendants  till  they  could  return 
it.  The  immediate  cause  of  the  accident  was  the  fracture 
of  one  of  the  wheels  of  the  carriage,  the  tire  of  which, 
although  of  proper  thickness  and  apparently  of  sufficient 
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strength,  had  split  into  three  pieces,  owing  as  it  was 
afterwards  discovered  to  a  latent  flaw  caused  by  an  air 
bubble  in  the  welding;  and  it  was  proved  on  the  part  of 
the  defendants  that  before  the  train  had  started  on  the 
journey  the  carriage  had  been  examined  according  to 
ordinary  practice,  when  the  wheel  was  to  all  appearance 
strong  and  sound ;  that  such  a  flaw  in  the  welding  might 
occur  without  any  fault  on  the  part  of  the  manufacturer, 
that  there  were  no  means  of  detecting  it  beforehand,  as 
it  would  ring  to  the  hammer  as  if  perfectly  welded,  and 
that  in  fact  it  had  answered  to  all  the  usual  tests  of 
soundness;  so  that  there  had  been  no  neglect  on  the 
part  of  the  defendants  or  their  servants.    The  learned 
Judge  left  the  case  to  the  jury,  telling  them  that  a  carrier 
of  passengers  for  hire  was  bound  to  use  the  utmost  care, 
skill  and  vigilance  in  every  thing  that  concerned  the 
safety  of  the  passengers,  and  therefore,  if  the  accident 
was   occasioned   by  any   neglect  on  the  part  of  the 
defendants,  they  should  find  for  the  plaintiff;  but  that, 
if  it  was  occasioned  by  a  latent  defect  in  the  wheel 
of  the  carriage  such  that  no  care  or  skill  could  detect 
it,  the  verdict  should  be  in  their  favour.    The  jury  found 
for  the  defendants,  and  it  was  not  disputed  that  if  the 
above  direction  was  right  their  verdict  was  justified  by 
the  evidence. 

In  the  following  Easter  Term,  Manisty  moved  for  a 
new  trial  on  the  ground  of  misdirection,  contending  that 
the  defendants  as  carriers  of  passengers  were  bound  at 
their  peril  to  provide  a  roadworthy  carriage,  and  were 
consequently  liable,  if  the  carriage  turned  out  to  be 
defective,  notwithstanding  that  the  infirmity  was  of  such 
a  nature  that  it  could  neither  be  guarded  against  nor 
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discovered,  and  that  it  was  not  enough  that  they  made 
every  reasonable  effort  to  secure  that  it  was  so;  in  other 
words,  that  the  obligation  of  the  carrier  to  the  passenger 
was  equivalent  to  a  warranty  of  the  reasonable  sufficiency 
ef  the  vehicle  he  supplies.  In  Bremner  v.  Williams  (a) 
Best  C.  J.  says,  "  I  am  of  opinion,  that  it  is  the  duty  of 
the  proprietor  of  a  stage  coach  to  examine  it  previous  to 
the  commencement  of  every  journey."  Sharp  v.  Grey  (4) 
is  an  express  authority  that  a  coach  proprietor  is  liable  for 
all  defects  in  his  vehicle*  And  in  Benetty.  The  Peninsular 
and  Oriental  Steam  Boat  Company  (c),  on  Sharp  v.  Grey  (b) 
being  referred  to  as  deciding  that  a  coach  proprietor  is 
bound  to  use  all  ordinary  care  and  diligence  to  provide  a 
safe  vehicle,  CressweU  J.,  interposing,  said,  p.  782,  "  It 
goes  a  little  farther  than  that;  it  lays  it  down  that  he 
is  bound  at  all  events  to  provide  a  sound  coach." 

Rule  nisi  granted. 
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This  rule  was  argued  at  the  Sittings  after  Trinity 
Term,  1866,  June  20;  before  Blackbubn,  Melloe  and 
Ltoh  J  J. 


Aspinall  and  Kemplay  shewed  cause. — The  position 
that  a  railway  Company  or  other  carriers  of  passengers 
absolutely  warrant  the  security  of  their  carriages  cannot 
be  supported.  Even  the  fact  of  their  having  employed 
a  perfectly  competent  person  to  make  the  carriage  does 
not  alone  exempt  them  from  responsibility  for  the  con- 
sequence of  an  accident  arising  from  a  deficiency  in  the 
work;  Grote  v.  The  Chester  and  Holyhead  Railway  Com- 


(«)  1  a  #  P.  414. 416. 

(c)  6  a  B.  775. 
2  c  2 


(b)  9  Bing.  467. 
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pant/  (a).  [Blackburn  J.  Drown  v.  Edgingion  (b)  is  an 
authority  that  where  a  manufacturer  supplies  an  article 
ordered  for  a  particular  purpose  there  is  an  implied 
warranty  on  his  part  that  the  article  is  fit  for  that  pur- 
pose.] That  only  holds  where  the  best  materials  hate 
been  used  and  the  best  method  adopted,  and  there  has 
been  no  want  of  care  and  skill  in  those  employed  on  the 
work. 

As  to  the  cases  relied  on  by  the  other  side :  Bremner 
v.  Williams  (c)  is  a  mere  nisi  prius  decision,  and  the 
language  of  Best  C.  J.  was  unnecessary  for  the  deter- 
mination of  the  case  before  him,  as  there  was  there 
ample  evidence  of  negligence  to  go  to  the  jury.  Neither 
is  Sharp  v.  Grey  (d)  a  decision  that  a  coach  proprietor 
absolutely  warrants  the  safety  of  his  vehicles.  [Lush  J. 
It  had  been  previously  held  by  Mansfield  C.  J.  that 
the  breaking  down  of  a  coach  was  primS  facie  evidence 
of  negligence  on  the  part  of  the  proprietor ;  Christie  v. 
Griggs  (*).]  The  observation  of  Cresswell  J.  in  Benett 
v.  The  Peninsular  and  Oriental  Steam  Boat  Company  {J) 
can  only  be  looked  on  as  an  obiter  dictum. 


Manisty  and  Jones,  in  support  of  the  rule.— Every 
carrier  must  be  understood  as  warranting  his  carriage 
roadworthy :  if  it  proves  otherwise  the  loss  must  fall  on 
him.  It  is  consistent  with  justice  and  public  policy 
that  the  person  who  is  injured  from  the  defective  con- 
struction of  the  carriage  should  have  his  remedy 
against  the  carrier,   leaving  him  to  his  remedy  over 


<a)  2  fin*.  251. 
(<•)  1  a  #  P.  414. 
(0  2  Camp.  79, 80. 


(b)  2M.fGr.  279. 

(d)  9£t»4r.457;  2  JT.  # &. 

(/)6C.A775.782. 
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against  the  manufacturer,  and  not  against  the  latter 
in  the  first  instance.  [Blackburn  J.  It  has  been 
said  long  ago  that  public  policy  is  a  very  wild 
horse.  This  case  must  be  decided  by  analogy  to  what 
has  been  done  in  other  instances.]  It  is  analogous  to 
the  case  of  a  seagoing  vessel,  where  there  is  always  an 
implied  warranty  of  seaworthiness.  [Melfor  J.  I  have 
always  understood  there  was  a  difference  between  the 
liability  of  carriers  for  the  safe  carriage  of  goods  and  the 
safe  carriage  of  passengers."]  [They  relied  on  Bremner 
v.  Williams  (a)  and  Sharp  v.  Grey  (i).] 

Cur.  adv.  vult. 
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The  Coubt  differing  in  opinion,  the  following  judg- 
ments were  now  delivered,  each  of  which  was  preceded 
by  a  statement  of  the  facts  of  the  case. 


Lush  J.  The  question  thus  nakedly  raised  is  one  of 
▼ast  importance  at  the  present  day  both  to  railway 
Companies  and  passengers,  and  there  being  no  case  in 
our  reports  in  which  it  has  been  argued  and  adjudicated 
ve  took  time  to  consider  our  judgment.  Having  done 
so,  and  given  to  the  subject  the  best  consideration  in  my 
power,  I  adhere  to  the  opinion  that  the  law  imposes  no 
such  liability  on  railway  Companies,  though,  as  my 
brother  Blackburn  has  come  to  a  different  conclusion,  I 
express  that  opinion  with  some  degree  of  diffidence. 

It  is  not  contended  that  the  obligation  of  a  carrier  of 
passengers  is  co-extensive  with  that  of  a  carrier  of  goods, 
who,  by  the  custom  of  the  realm,  is  placed  in  the  position 
°f  an  insurer,  subject  only  to  the  exceptions  of  loss  or 
damage  by  the  act  of  God  or  the  public  enemies  of  the 

(«)  1  C.  #P.  414.  (b)  9  Bing.  457;  2  M.  #  8c.  620. 
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1867.  Crown.  The  reasons  upon  which  that  liability  is  baaed, 
Bxdbxas  an^  which  are  expressed  by  HoU  C.  J.  in  Coggs  v. 
Midland  Bernard  (a)  and  by  Best  C.  J.  in  Riley  v.  Home  (4), 
Hailway  g^  inapplicable  to  a  carrier  of  passengers.  The  latter 
has  not  the  same  control  oyer  persons  which  he  has  over 
goods,  nor  the  same  opportunities  of  abase  and  miscon- 
duct, the  apprehension  of  which  gave  rise  to  this  rigorous 
rule  of  law ;  and  therefore  the  law  has  never  imposed 
upon  him  the  responsibility  of  an  insurer.  The  under- 
taking of  a  carrier  of  passengers,  says  Dr.  Story  in  his 
work  on  the  Law  of  Bailments,  sect,  601, 7th  ed.,  is  not  an 
undertaking  to  carry  safely,  but  only  to  exercise  "all 
due  care  and  diligence  in  the  performance  of  their  duty." 
But  it  is  contended  that  in  this  particular  part  of  his 
duty,  viz.,  the  providing  a  suitable  vehicle,  his  under- 
taking goes  beyond  the  measure  of  due  care  and  diligence, 
and  includes  a  warranty  that  the  carriage  which  he 
provides  is  sound  and  free  from  all  defects  which  render 
it  unfit  for  the  service,  though  he  has  used  every  means 
in  his  power  to  make  it  sound,  and  though  he  could  not 
by  any  amount  of  care,  skill  or  vigilance  have  ascertained 
that  it  was  not  so.  The  language  of  Story  just  quoted 
does  not  suggest  any  such  qualification,  and  surely  so 
important  an  element  in  the  contract  about  which  he  is 
treating  would  have  been  noticed  by  that  learned  writer 
if  he  had  supposed  it  to  exist.  No  such  liability  is 
however  hinted  at  throughout  the  work,  nor  so  far  as  I 
am  aware  in  any  other  text  book.  The  proposition  is 
one  which  I  cannot  adopt  without  authority,  because  I 
can  see  no  reason  why  a  carrier  should  be  held  to 
warrant  more  than  what  due  care  and  diligence  can  enable 
him  to  perform  as  respects  the  quality  of  his  carriage, 
(a)  2  Ld.  Baym.  909.  (6)  5  Bing,  217. 
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when  it  is  admitted  that  he  is  under  no  such  liability  as 
respects  the  conduct  or  management  of  it 

We  were  pressed  with  what  were  alleged  to  be  the 
analogous  cases  of  a  ship  owner,  who  is  held  to  warrant 
the  seaworthiness  of  his  vessel,  and  of  a  manufacturer  of 
goods  ordered  for  a  given  purpose,  who,  it  was  contended, 
is  held  to  warrant  their  fitness  and  sufficiency  for  that 
purpose.  As  to  ship  owners  I  agree  that  there  is  abun- 
dant authority  for  the  doctrine  laid  down,  and  moreover 
that  there  is  no  distinction  in  this  respect  between  a 
carrier  by  water  and  a  carrier  by  land.  But  it  is  to  be 
observed  that,  wherever  this  particular  liability  of  a  ship 
owner  is  mentioned,  it  has  reference  to  his  obligation  as 
the  carrier  of  cargo.  In  that  capacity  he  is  an  insurer 
of  its  safe  delivery,  subject  only  to  the  excepted  perils. 
The  warranty  of  seaworthiness  in  such  a  case  springs 
oat  of  and  necessarily  regults  from  the  absolute  duty  he 
has  undertaken,  and  is  not  a  warranty  superadded  to 
and  exceeding  the  terms  and  measure  of  his  contract  to 
cany,  as  it  would  be  if  it  were  extended  to  a  carrier  of 
passengers.  A  carrier  of  goods  by  land  may  with  equal 
propriety  be  said  to  warrant  the  roadworthiness  of  his 
carriage,  because  he  warrants  against  every  casualty  by 
which  the  goods  might  be  lost  or  damaged  on  the  jour- 
ney. As  regards  the  second  case  put,  viz.,  that  of  the 
manufacturer  who  supplies  goods  to  order  for  a  given 
use  or  purpose,  I  do  not  stop  to  consider  whether  the 
analogy  is  bo  complete  as  the  argument  assumes  it  to 
be,  because  it  does  not  appear  to  me  that  the  case 
mainly  relied  on,  viz.,  Brown  v.  Edgington  (a),  sanctions 
the  doctrine  which  is  sought  to  be  deduced  from  it. 
Upon  carefully  examining  the  facts  there  it  will  be 
(a)  2M.$Qr.  279. 


1867. 


Bedhead 

v. 
Midland 
Bailway 
Company. 


378 


EASTER  VACATION. 


1867. 


Bedhead 
v. 

Midland 
Railway 
Company. 


found  that  no  such  question  as  that  we  have  now  to 
determine  arose  in  the  case.     The  insufficiency  of  the 
rope  was  attributable  to  causes  which  imply  blame  in 
the  manufacturer,  viz.,  to  a  want  of  judgment  or  a  want 
of  care  or  skill,  both  or  all.     The  rope  was  not  strong 
enough  for  the  purpose  for  which  it  was  known  by  the 
defendant  to  have  been  required,  it  having  been  made 
of  too  small  a  size  or  faulty  materials,  or  been  badly 
put  together,  and  whatever  the  cause  of  its  failure  was 
it  was  one  which  might  have  been  prevented;  and  it  was 
assumed  by  the  Court,  as  it  was  assumed  in  the  case  of 
Jones  v.  Bright  (a),  that  the  manufacturer  might  and 
therefore  ought  to  have  made  it  sufficient  for  the  pur- 
pose.    The  main  contest  in  the  case  was,  whether  the 
defendant  was  liable,  seeing  that  he  was  not  the  manu- 
facturer of  the  rope,  but  had  procured  it  of  a  rope 
maker.     The  question  of  lialplity  for  a  hidden,  undis- 
coverable  and  unavoidable  defect  was  not  present  to  the 
mind  of  any  of  the  Judges  who  decided  that  case.    I 
cannot  therefore  regard  it  as  an  authority  to  the  extent 
necessary  to  sustain  the  plaintiff's  argument,  nor  am  I 
aware  of  any  other  case  on  that  point  which  establishes 
such  a  position. 

I  do  not  feel  it  necessary  to  review  in  detail  the  cases 
which  more  directly  bear  upon  the  liability  of  a  carrier 
of  passengers.  They  are  quoted  by  Story  as  the 
authorities  for  the  rule  which  he  lays  down;  and  in  my 
judgment  they  do  not  carry  the  liability  farther  than  he 
has  stated  it.  In  all  of  them  where  it  has  become 
necessary  to  define  that  liability  the  Judges  have  care- 
fully  distinguished  between  a  carrier  of  passengers  and 
a  carrier  of  goods,  and  have  pointedly  declared  that  the 

(a)  5  Bing.  533. 
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liability  of  the  former  stands  on  the  ground  of  negligence 
alone :  see  Aston  v.  Heaven  (a),  Christie  v.  Griggs  (6),  Crofts 
v.  Waterhouse  (c).  Undoubtedly  expressions  are  used 
in  some  of  those  cases  which,  taken  alone  and  without 
reference  to  the  particular  facts,  favour  the  argument 
of  the  plaintiff  (see  per  Lord  Ettenborough  in  Israel  v. 
Clark  (d),  per  Best  C.  J.  in  Bremner  v.  Williams  (e), 
and  per  Gaselee  and  Bosanquet  J  J.  in  Sharp  v  Grey  (/).) 
But,  reading  such  expressions  as  they  should  be  read,  in 
connection  with  and  as  applicable  to  the  facts  of  each 
case,  it  is  to  my  mind  evident  that  the  learned  Judges 
who  used  them  did  not  intend  them  to  be  understood  in 
the  sense  now  imputed  to  them.  The  decisions  in  those 
cases  in  which  such  expressions  are  used  seem  to  me 
against  the  plaintiff  rather  than  decisions  in  his  favour. 
In  Sharp  v.  Grey  (/),  the  case  most  pressed  in  the 
argument  by  the  plaintiff's  counsel,  as  also  in  the  case 
of  Christie  v.  Griggs  (b),  the  axletree  had,  without  any 
external  cause  to  account  for  it,  suddenly  snapped. 
If  there  was  such  a  warranty  as  is  now  insisted  on,  that 
warranty  had  clearly  been  broken,  for  the  coach  had 
turned  out  to  be  not  roadworthy,  there  was  therefore 
nothing  to  go  to  the  jury  but  the  amount  of  damages  ; 
whereas  in  each  case  the  question  was  left  to  the  jury 
whether  the  defendant  was  liable  as  guilty  of  a  want  of 
due  care  or  not.  In  Sharp  v.  Grey  (f)  the  jury  found 
a  verdict  for  the  plaintiff,  which  the  Court  refused  to 
disturb;  in  Christie  v.  Griggs  (b)  they  found  for  the 
defendant,  and  no  motion  appears  to  have  been  made  to  set 
that  verdict  aside.  Coming  down  to  a  more  recent  period, 
I  find  the  same  doctrine  laid  down  by  the  Lord  Chief 
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(a)  2  Esp.  533. 
(<»)  3  Bing.  319. 
(c)  lC.^P.  414.  416. 


(b)  2  Camp.  79. 
(d)  4  Esp.  259-60. 
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Justice  of  this  Court  in  Stokes  v.  The  Eastern  Counties 
Railway  Company  (a).  That  was  a  case  exactly  similar 
to  the  present.  The  wheel  had  broken  from  a  latent 
flaw  in  the  welding,  and  great  injury  had  been  done  to 
several  passengers.  After  a  very  lengthened  trial  the 
jury  found  a  verdict  for  the  defendants;  and,  although 
the  plaintiff  in  that  case  and  many  other  persons  were 
deeply  interested  in  questioning  the  ruling  of  the  Lord 
Chief  Justice,  no  attempt  was  made  to  set  aside  the 
verdict. 

So  far  therefore  as  the  authorities  in  this  country 
go  they  are  against  the  position  taken  by  the  plain- 
tiff; and,  considering  that  many  such  accidents  have 
occurred  since  the  introduction  of  railways,  the  fact  that 
this  is  the  first  time  so  extensive  a  liability  has  been 
insisted  on  argues  a  general  impression  against  it 
But,  though  the  question  has  not  before  been  presented 
for  solemn  adjudication  in  this  country,  it  has  been 
raised  more  than  once  in  the  Courts  of  the  United 
States,  and  in  every  case  the  judgment  has  been  in 
favour  of  the  carrier.  In  IngaUs  v.  Bills  (b),  cited  in 
the  7th  edition  of  Story  an  Bailments,  p.  565,  the  Court 
delivered  an  elaborate  judgment,  reviewing  all  the  autho- 
rities, English,  and  American,  and  affirming  the  doctrine 
that  a  carrier  of  passengers  is  liable  only  for  negligence. 

For  these  reasons  I  am  of  opinion  that  the  rule  must 
be  discharged. 


Mellor  J.  I  have  come  to  the  conclusion  that  the 
direction  of  my  brother  Lush  in  this  case  was  right, 
and  that  the  rule  for  a  new  trial  must  be  discharged. 

The  propriety  of  that  direction  depends  upon  the 
nature  and  extent  of  the  liability  which  a  carrier  of 

(a)  2F.fF.  691.  (b\  9  Mete.  L 
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passengers  for  hire  undertakes  with  regard  to  each 
passenger. 

The  responsibility  both  of  common  carriers  of  goods 
for  hire  and  of  common  carriers  of  passengers  for  hire, 
notwithstanding  some  important  differences  between 
them,  rests  for  its  foundation  upon  the  general  custom 
of  the  realm,  in  other  words  upon  the  common  law ; 
and  the  liability  of  each  class  of  carriers,  where  it  is  not 
affected  by  some  special  contract,  arises  from  a  duty 
implied  by  law,  although  the  law  will  raise  a  contract 
as  springing  from  that  duty ;  Bretherton  v.  Wood,  in 
error  (a),  AnseU  v.  Waterhouse  (i).  Until  the  time  of 
Dak  v.  Hall  (c)  it  seems  to  have  been  the  usual  mode  to 
declare  against  common  carriers,  either  of  goods  or 
passengers,  setting  forth  the  custom  of  the  realm,  when 
it  was  supplanted  by  the  modern  mode  of  declaring 
either  in  case  for  breach  of  duty,  or  on  the  contract 
arising  out  of  the  duty  so  implied  by  law.  In  Coggs  v. 
Bernard  (d)  Lord  Holt,  in  defining  his  fifth  sort  of 
bailment,  says :— "  First.  If  it"  (the  delivery  of  the 
goods)  "  be  to  a  person  of  the  first  sort/1  (that  is  one 
that  exercises  a  public  employment),  "and  he  is  to  have 
a  reward,  he  is  bound  to  answer  for  the  goods  at  all 
events.  And  this  is  the  case  of  the  common  carrier, 
common  hoyman,  master  of  a  ship,  &c  .  .  .  The 
law  charges  this  person  thus  entrusted  to  cany  goods, 
against  all  events  but  acts  of  God,  and  of  the  enemies 
of  the  king.  For  though  the  force  be  never  so  great,  as 
tf  an  irresistible  number  of  people  should  rob  him, 

to  3*.  ££.54. 

(&)  6  M,  f  8.  385.    See  also  Austin  v.  The  Great  Western  Railway 
^*P«ny,  ante,  p.  327. 
to  1  Wile.  281. 
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nevertheless  he  is  chargeable.  And  this  is  a  politic 
establishment,  contrived  by  the  policy  of  the  law,  for 
the  safety  of  all  persons,  the  necessity  of  whose  affairs, 
oblige  them  to  trust  these  sorts  of  persons,  that  they 
may  be  safe  in  their  ways  of  dealing;  for  else  these 
carriers  might  have  an  opportunity  of  undoing  all 
persons  that  had  any  dealings  with  them,  by  combining 
with  thieves,  &c.,  and  yet  doing  it  in  such  a  clan- 
destine manner,  as  would  not  be  possible  to  be  dis- 
covered. And  this  is  the  reason  the  law  is  founded 
upon  in  that  point"  And  in  the  case  of  Riley  v. 
Home  (a)  Best  C.  J.,  in  treating  upon  the  same 
subject,  said,  p.  220,  "  When  goods  are  delivered  to  a 
carrier,  they  are  usually  no  longer  under  the  eye  of  the 
owner;  he  seldom  follows  or  sends  any  servant  with 
them  to  the  place  of  their  destination.  If  they  should 
be  lost  or  injured  by  the  grossest  negligence  of  the 
carrier  or  his  servants,  or  stolen  by  them,  or  by  thieves 
in  collusion  with  them,  the  owner  would  be  unable  to 
prove  either  of  these  causes  of  loss ;  his  witnesses  must 
be  the  carrier's  servants,  and  they,  knowing  that  they 
could  not  be  contradicted,  would  excuse  their  masters 
and  themselves.  To  give  due  security  to  property, 
the  law  has  added  to  that  responsibility  of  a  carrier, 
which  immediately  arises  out  of  his  contract  to  cany 
for  a  reward,  namely,  that  of  taking  all  reasonable 
care  of  it,  the  responsibility  of  an  insurer."  This 
judgment  is  cited  with  approbation  by  Mr.  Justice 
Story  {Law  of  Bailments,  p.  429,  7th  ed.),  and, 
so  far  as  I  am  aware,  has  been  generally  considered 
truly  to  express  the  reasons  upon  which  the  policy  of 
the  law  with  regard  to  common  carriers  of  goods  has 

been  founded. 

(a)  5  Bing.  217. 
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The  liability  of  a  common  carrier  of  goods  is  there- 
fore that  of  an  insurer,  arising  out  of  the  policy  of  the 
law,  which  superadds  such  a  responsibility  to  that 
springing  merely  out  of  a  contract  to  carry  for  reward, 
viz.,  "  the  talcing  all  reasonable  care  of  the  goods  delivered 
to  be  carried.9* 

The  policy  of  the  law  with  regard  to  common  carriers 
of  goods  for  hire,  and  the  reasons  assigned  for  it  by 
Lord  Holt  and  Best  C.  J.,  appear  to  have  no  applica- 
tion to  the  case  of  carriers  of  passengers  for  hire, 
and  hence  by  one  writer  on  the  subject  it  has  been 
stated  that  "  a  stage  coach  owner,  who  carries  passengers 
only,  is  not,  properly  speaking,  a  common  carrier;  he 
does  not  warrant  the  safety  of  the  passengers,  at  all 
events ;  but  only,  that  so  far  as  human  care  and  fore- 
sight will  go,  their  safe  conveyance  will  be  provided  for ;" 
Smith's  Mercantile  Law,  7th  ed.,  282.  We  have  how- 
ever seen  that  his  liability,  like  that  of  the  carrier  of 
goods,  arises  out  of  the  duty  implied  by  law,  and  that 
the  declaration  may  be  either  in  case  for  the  breach  of 
such  duty,  or  on  the  contract  springing  from  it,  as  was 
said  by  Holroyd  J.  in  theca3e  of  Ansell  v.  Waterhouse  (a), 
"It  seems  to  me,  therefore,  that  although  the  law  will 
raise  a  contract  with  a  common  carrier  to  be  answerable 
for  the  careful  conveyance  of  his  passenger,  nevertheless 
he  may  be  charged  in  an  action  upon  the  case  for  a 
breach  of  his  duty."  Does  then  the  law  in  the  case  of 
a  carrier  of  passengers  for  hire  superadd  any  liability 
beyond  that  of  providing  for  "  the  careful  conveyance  of 
his  passenger?" 

In  Crofts  v.  Waterhouse  (6),  which  was  an  action 
against  a  stage  coach  proprietor  by  a  passenger  injured 

(a)  6  M.  #  8.  385.  393.  (ft)  3  Bing.  319. 
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by  the  overset  of  the  coach,  Best  C  J.  said,  p.  821, 
"This  action  cannot  be  maintained  unless  negligence 
be  proved.    *    *    *    The  coachman  must  have  com- 
petent skill,   and  must  use  that  skill  with  diligence; 
he  must  be  well  acquainted  with  the  road  he  undertakes 
to  drive;  he  must  be  provided   with  steady  horses;  a 
coach  and  harness  of  sufficient  strength,  and  properly 
made ;  and  also  with  lights  by  night.    If  there  be  the 
least  failure  in  any  one  of  these  things,  the  duty  of 
the  coach  proprietors    is  not    fulfilled,   and  they  are 
answerable  for  any  injury  or  damage  that  happens.    But 
with  all  these  things,  and  when  everything  has  been 
done  that  human  prudence  can  suggest  for  the  security 
of  passengers,  an  accident  may  happen.     *    *    *    If 
having  exerted  proper  skill  and  care,  he  from  accident 
gets  off  the  road;  the  proprietors  are  not  answerable 
for  what  happens  from  his  doing  so."    And  Park  J.  in 
the  same  case  said,  p.  821,  "A  carrier  of  goods  is  liable  in 
all  events  except  the  act  of  God  or  the  King's  enemies; 
a  carrier  of  passengers  is  only  liable  for  negligence."  So, 
in  Aston  v.  Heaven  (a),  it  was  contended  that  coach 
owners  were  liable  in  all  cases  except  where  the  injury 
happens  from  the  act  of  God  or  the  King's  enemies, 
but  Eyre  C.  J.  held  that  cases  of  the  loss  of  goods  by 
carriers  were  totally  unlike  that  before  him.    In  those 
cases  the  parties  are  protected ;  but  as  against  carriers  of 
persons  the  action  stands  alone  on  the  ground  of  negligence. 
In  Christie  v.  Griggs  (6),  in  which  the  accident  arose 
from  the  breaking  of  an  axletree,  Sir  James  Mansfield 
said,  "  If  the  axletree  was  sound  as  far  as  human  eye 
could  discover,  the  defendant  was  not  liable.    There  was 
a  difference  between  a  contract  to  carry  goods,  and  a 

(a)  2  Etp.  533.  (ft)  2  Camp.  79. 81. 
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care  and  foresight  could  go,  he  would  provide  for  their 
safe  conveyance.  Therefore,  if  the  breaking  down  of 
the  coach  was  purely  accidental,  the  plaintiff  had  no 
remedy  for  the  misfortune  he  had  encountered." 

Thus  we  see  that  the  test,  in  case  of  a  carrier  of  pas- 
sengers, is,  has  he,  "  as  far  as  human  care  and  foresight 
can  go,  provided  for  their  safe  conveyance?"    Of  course 
this  includes  care  and  foresight  in  the  making  or  pro- 
curing as  well  as  in  using  the  carriage.    In  the  case  of 
Grvte  v.  The  Chester  and  Holyhead  Railway  Company  (a), 
where  Sharp  v.  Grey  (4),  to  which  I  shall  presently  refer, 
was  cited  for  the  opinion  of  Alderson  J.  that  "a  coach 
proprietor  is  liable  for  all  defects  in  his  vehicle  which 
can  be  seen  at  the  time  of  construction,  as  well  as  for 
inch  as  may  exist  afterwards  and  be  discovered  on 
investigation,"  Parke  B.  remarked,  "In  that  case  the 
coach  proprietor  is  liable  for  an  accident  which  arises 
from  an  imperfection  in  the  vehicle,  although  he  has 
employed  a  clever  and  competent  coach  maker."    Lord 
Wauleydaky  by  that  observation,  merely  intended  to 
express  that  a  coach  proprietor  could  not  shelter  himself 
from  the  consequences  of  using  an  unsafe  coach  by  the 
fact  that  he  had  employed  a  competent  coach  maker  to 
make  it,  which  differs  materially  from  implying  a  war- 
ranty against  a  defect  which  no  amount  of  care  or  skill 
could  discover.  * 

The  case  of  Bums  v.  The  Cork  and  Bandon  Rail- 
way  Company  (c)  comes  nearest  in  its  facts  to  the 

(a)  2  ExcK  251.  255.  (6)  9  Sing.  457. 459-460. 

(e)  13  Irish  Own.  Law  Rep.  543. 
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present  In  that  case,  in  answer  to  an  action  for 
not  carrying  a  passenger  safely,  it  was  specially 
pleaded,  in  substance,  that  whilst  he  was  being  carried 
in  a  carriage  on  the  defendants'  railway  a  frac- 
ture occurred  in  a  crank  pin  in  one  of  the  leading 
wheels  of  the  locomotive  engine,  which  was  occasioned 
by  an  original  defect  in  the  material  and  construction  of 
that  crank  pin,  which  defect,  before  the  fracture  oc- 
curred, was  not  capable  of  being  detected  by  the  de- 
fendants upon  due  and  proper  examination  or  obser- 
vation, and  that  the  crank  pin  was  purchased  with  the 
locomotive  engine  in  due  course  of  business  from  com- 
petent manufacturers,  and  was  not  made  by  the  defend- 
ants, and  that  before  the  commencement  of  the  journey 
they  duly  examined  the  engine  and  crank  pin,  and 
had  not  any  notice  of  the  defect  in  the  same.  To 
this  plea  the  plaintiff  demurred,  and  Chief  Baron  Pigot, 
in  delivering  the  opinion  of  the  Court,  stated  the  ques- 
tion to  be,  whether,  taking  all  the  averments  in  the  plea 
together,  the  defendants  had  stated  facts  which  exempted 
them  from  liability  for  the  breach  of  contract  admitted 
by  the  plea.  He  then  proceeds,  p.  546,  "  I  am  of  opinion 
they  have  not,  according  to  the  existing  state  of  autho- 
rities. Although  a  carrier  of  passengers  does  not  war- 
rant the  safety  or  the  due  arrival  of  his  passengers,  yet 
I  consider  that  he  must  be  considered  as  warranting 
that  the  vehicle  in  which  he  conveys  them  is,  at  the 
time  of  the  commencement  of  the  journey,  free  from  all 
defects,  at  least  as  far  as  human  care  and  foresight  can 
provide,  and  perfectly  roadwfcrthy."  He  then  refers  to 
Christie  v.  Griggs  (a),  Sharp  v.  Grey  (b)  and  Grote  v.  The 
Chester  and  Holyhead  Railway  Company  (c),  and  proceeds 

(a)  2  Camp.  79.  (6)  9  Bing.  467;  2  M.  f  Be.  620. 

(c)  2  Exch.  251. 


XXX.  VICTORIA. 


387 


as  Mows,  p.  548 :— "But,  applying  Sir  J.  Mansfield's 
test,  have  they  shewn  in  their  plea  that,  as  far  as  human 
care  and  foresight  could  go,  they  provided  for  the  safety 
of  their  passengers?    I  think  they  have  not    Their 
plea  does  not  contain  any  averment  as  to  the  care  or 
skill  applied  to  the  manufacture  of  the  engine,  or  as  to 
the  care  or  skill  exercised  by  them  in  the  selection  or 
inspection  of  it.    All  the  averments  in  their  pleas  are 
quite  consistent  with  gross  and  culpable  carelessness  on 
the  part  of  the  manufacturers,  and  with  gross  and  cul- 
pable negligence  on  their  part  in  the  purchase  of  it 
from  the  manufacturers.    If  they  had  been  themselves 
the  manufacturers  of  the  engine,  they  would  have  been 
bound  to  aver  and  prove  that  due  care  and  skill  had  been 
exercised  in  the  process  of  its  manufacture.    Are  they 
to  be  relieved  from  local  (a)  liability  because  they  allege 
that  they  have  purchased  it  from  a  competent  manufac- 
turer? I  think  that  would  be  a  distinction  dangerous  to 
the  public ;  and  that,  as  Alderson  J.  says  (ft),  '  Railway 
Companies  might  buy  ill  constructed  or  unsafe  vehicles, 
and  the  public  be  without  remedy.' "    Now,  although 
one  or  two  ambiguous  phrases  are  used  by  the  Chief 
Baron  in  his  judgment,  arising  out  of  some  error  in  the 
collocation  of  the  words,  he  never  intended,  as  it  appears 
to  me,  to  assert  that  there  existed  an  implied  warranty 
against  latent  defects  which  no  amount  of  skill  or  care 
could  have  discovered,  otherwise  I  should  have  expected 
it  to  have  been  at  once  so  expressed  and  have  rendered 
father  reasons  unnecessary.    I  think  that  the  course  of 
the  argument  and  of  the  judgment  shew  that  the  disCUS- 
fa)  Sic.  SemMe"le&L" 

(6)  The  dictum  of  Mderaan  J.  in  Sharp  y.  Grey,  9  Bing.  457.  460,  is 
atod  correctly,  infra,  p.  302. 
▼ol.  vni.  2d  b.  &  s. 
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sion  really  turned  upon  the  question  of  negligence  and 
not  of  warranty. 

The  authorities  to  which  I  have  referred  sufficiently 
illustrate  the  distinction  between  the  liability  of  carriers 
of  goods  and  that  of  carriers  of  passengers.  The  liability 
of  the  former  is  that  of  an  insurer,  whilst  that  of  the 
latter  is  only  for  negligence.  It  further  appears  from 
these  cases  that  the  negligence  which  renders  a  carrier 
of  passengers  liable  is  something  which  might  have  been 
avoided  by  the  exercise  of  care,  skill  or  foresight,  and 
that  an  accident  which  results  from  some  cause  which  no 
amount  of  care,  skill  or  foresight  could  have  discovered 
cannot  be  said  to  be  the  result  of  negligence  in  the  carrier. 

In  the  case  of  carriers  by  water  the  same  distinctions 
hold  so  far  as  I  am  aware.  In  Lyon  v.  Mells{a)  Lord 
Elleriborough  said,  p.  487,  "  In  every  contract  for  the 
carriage  of  goods  between  a  person  holding  himself 
forth  as  the  owner  of  a  lighter  or  vessel  ready  to  carry 
goods  for  hire,  and  the  person  putting  goods  on  board 
or  employing  his  vessel  or  lighter  for  that  purpose,  it  is 
a  term  of  the  contract  on  the  part  of  the  carrier  or 
lighterman,  implied  by  law,  that  his  vessel  is  tight  and 
fit  for  the  purpose  or  employment  for  which  he  offers 
and  holds  it  forth  to  the  public :  it  is  the  very  foundation 
and  immediate  substratum  of  the  contract  that  it  is  so : 
the  law  presumes  a  promise  to  that  effect  on  the  part  of 
the  carrier  without  any  actual  proof;  and  every  reason 
of  sound  policy  and  public  convenience  requires  it  should 
be  so."  There  are  many  authorities  to  the  same  effect 
which  it  is  not  necessary  to  cite.  If  it  be  said  that  it  is 
a  strange  thing  that  a  warranty  of  seaworthiness  should 
be  implied  by  law  in  the  case  of  goods  and  not  of  pas- 
sengers, I  can  ouly  answer  that,  in  case  of  goods,  the 

(<i)  5  East  428. 
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warranty  of  seaworthiness  is  incidental  to  the  liability 
of  the  carrier  as  an  insurer.  In  Coggs  v.  Bernard  (a) 
Lord  Holt  makes  no  distinction  in  this  respect  between 
carriers  by  land  and  carriers  by  water,  and  many 
of  the  reasons  stated  by  him  and  C.  J.  Best  to  be  the 
foundation  of  the  liability  of  the  carrier  of  goods  by 
land  apply  with  equal  force  to  the  carrier  of  goods  by 
water,  and  certainly  in  no  case,  so  far  as  I  am  aware, 
has  there  been  a  suggestion  that  the  foundation  of  the 
liability  of  a  carrier  of  passengers  by  water  depends 
upon  other  considerations  than  those  which  regulate  the 
liability  of  carriers  of  passengers  by  land. 

In  the  present  case  the  direction  of  my  brother  Lush 
to  the  jury  appears  to  me  to  have  been  unexceptionable 
and  in  strict  conformity  with  the  cases  above  referred  to. 
The  fracture  of  the  wheel  tire  by  itself,  and  unexplained, 
might  have  been  sufficient  to  raise  a  presumption  of 
negligence  against  the  defendants ;  Skinner  v.  The 
London,  Brighton  and  South  Coast  Railway  Company  (b), 
Carpue  v.  The  London  and  Brighton  Railway  Com- 
pany (e),  Bird  v.  The  Great  Northern  Railway  Com- 
pony  (d).  But  upon  the  direction  of  my  brother  Lush, 
when  the  explanatory  evidence  had  been  given,  it  must 
be  taken  to  have  been  in  fact  found  by  the  jury  that 
the  breaking  of  the  wheel  tire  was  due  to  a  hidden  defect 
which  no  amount  of  care  or  skill  could  have  discovered 
either  in  the  manufacture,  purchase  or  use. 

I  was  at  one  time  in  doubt  whether  the  principles  applied 
and  explained  in  the  case  of  Brown  v.  Edgington  (e),  said 
by  Parke  B.  in  Sutton  v.  Temple  (/)  to  be  well  settled 
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(a)  Ld.  Baym.  909. 918. 
(c)  5  Q.  B.  747. 
(«)  2  M.  $  Gr.  279. 


(6)  5  Exeh.  787. 
(d)  28  L.  J.  Exeh.  3. 
(/)  12  M.  #  W.  52.  64. 


2  d  2 


390 


EASTER  VACATION. 


1867. 


Redhead 
▼. 

MlDLAHD 

Railway 
Company. 


law,  did  not  govern  this  case,  but  I  am  now  satisfied 
that  they  do  not.  In  that  case  although  the  scienter, 
or  guilty  knowledge  as  it  was  termed,  was  negatived  by 
the  jury,  there  was  nothing  to  prove  that  the  insuffi- 
ciency of  the  rope  might  not  have  been  discovered  upon 
a  careful  examination,  and  I  can  find  nothing  to  shew 
that  the  doctrine  now  contended  for  was  in  the  minds 
of  the  Judges  who  decided  it.  If  the  liability  of  a  carrier 
of  passengers  for  hire  springs  from  the  custom  of  the 
realm,  or  from  an  actual  contract  made,  why  are  we  to 
imply  a  warranty  as  to  the  absolute  sufficiency  of  the 
carriage  when  we  do  not  imply  any  such  warranty  with 
regard  to  the  other  incidents  of  the  journey?  It  would 
appear  quite  as  reasonable  to  imply  a  warranty  against 
accidents  as  against  a  hidden  defect  which  no  amount 
of  skill  or  care  could  discover.  I  think  that  it  would 
be  extremely  dangerous,  and  somewhat  inconsistent,  to 
extend  the  doctrine  of  implied  warranty  beyond  the 
possible  means  of  the  alleged  warrantor  to  guard  against 
the  defects  to  which  his  warranty  is  supposed  to  extend. 
The  cases  cited  in  support  of  the  plaintiff's  right  to 
recover  do  not  I  think,  when  examined,  go  the  length 
attributed  to  them,  and  they  are  neither  so  consistent 
nor  precise  as  to  conclude  us  from  exercising  our  own 
judgment  upon  the  facts  before  us :  and,  notwithstanding 
some  expressions  attributed  to  Lord  EUenborough  and 
C.  J.  Best,  I  cannot  but  think  that  those  learned 
Judges  had  not  present  in  their  minds  the  idea  that 
there  existed  in  the  case  of  carriers  of  passengers  any 
absolute  warranty  of  roadworthiness.  In  Israel  v. 
Clark  (a),  where  the  injury  arose  from  the  breaking  of 
an  axletree,  the  expressions  used  by  Lord  EUenborough 

(a)  4  Esp.  250. 
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p.  260,  are  very  wide,  viz.,  that "  he  would  expect  a  clear 
landworthiness  in  the  carriage  itself  to  be  established" ; 
still  it  is  by  no  means  certain  that  he  had  in  view  a  case 
of  latent  defect  which  no  skill  or  care  could  discover.  No 
opinion  was  expressed  shewing  whether  he  considered 
that  the  cause  of  action  rested  upon  negligence  or  upon 
the  doctrine  of  implied  warranty.     In  Bremner  v.  JPiZ- 
liams  (a)  Best  C.  J.  is  reported  to  have  said, "  That  every 
coach  proprietor  warrants  to  the  public  that  his  stage 
coach  is  equal  to  the  journey  it  undertakes,"  and  that  it  is 
his  duty  "  to  examine  it  previous  to  the  commencement  of 
every  journey.9'  The  latter  words  shew  to  what  matters  he 
supposed  the  warranty  to  extend,  and  I  think  it  is  only  fair, 
considering  the  opinions  already  cited  from  other  cases 
in  which,  with  more  consideration,  he  had  treated  this 
subject,  to  assume  that  he  did  not  refer  to  latent  defects 
which  could  not  be  discovered  on  examination.    The 
decision  which  was  most  discussed  before  us  is  the  case 
of  Sharp  v.  Grey  (ft),  but  I  am  bound  to  say  that, 
although  the  opinions  expressed  by  Gaselee  and  Bosan- 
quel  JJ.  in  that  case  are  apparently  in  antagonism  to 
the  direction  given  by  my  brother  Lush,  it  is  not  very 
easy  to  see  that  the  Judges  who  decided  it  had  in  their 
minds  a  case  of  latent  defect  not  discoverable  by  any 
amount  of  care  or  skill,  or  that  they  were  unanimous 
in  laying  down  any  clear  or  precise  rule  of  law  which 
ought  to  govern  us  in  this  case ;  and  it  is  to  be  observed 
that  the  Chief  Justice  [Tindal]  left  the  case  to  the  jury 
as  a  question  of  fact,  although  in  somewhat  loose  and 
general  terms,  viz.,  "whether  there  had  been,  on  the 
part  of  the  defendant,  that  degree  of  vigilance  which  was 
required  by  his  engagement  to  carry  the  plaintiff  safely." 
(a)  1  a  #  P.  414. 416.  (*)  9  Bing.  467;  2  Hi.  #  8c.  620. 
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Park  J.  is  reported  to  have  said  it  was  a  question 
of  fact  for  the  jury ;  and  Alderson  J.  limits  the  extent 
of  any  implied  warranty  against  defects  to  those  "which 
can  be  seen  at  the  time  of  construction";  and  adds, "  and 
if  the  defendant  were  not  responsible,  a  coach  proprietor 
might  buy  ill  constructed  or  unsafe  vehicles,  and  his 
passengers  be  without  remedy." 

There  are  several  modern  cases  not  referred  to  on  the 
argument,  but  which  shew  that  the  Judges  who  tried 
them  considered  the  action  against  carriers  of  pas- 
sengers for  hire  to  be  founded  on  negligence.  In  Stokes 
v.  The  Eastern  Counties  Railway  Company  (a)  Lord  Chief 
Justice  Cochburn  thus  expressed  himself  to  the  jury, 
pp.  693-4,  "You  are  entitled  to  expect  at  the  hands 
of  a  railway  Company  all  that  skill  and  care  and  pru- 
dence can  do  to  protect  the  public  against  danger  and 
accidents,  but  you  must  carry  that  principle  into  appli- 
cation as  reasonable  men.  *  *  *  *  If  you  are  of 
opinion  that  the  flaw  or  crack  had  become  visible  prior 
to  the  accident;  that  upon  careful  examination,  not 
with  the  aid  of  highly  scientific  authorities  and  scientific 
instruments,  but  on  an  ordinary,  reasonably  proper  and 
careful  examination,  such  as  all  feel  ought  to  be  made 
before  engines  are  used,  on  which  the  safety  of  a 
whole  train  may  depend,  this  flaw  might  have  been  dis- 
covered, and  that  either  the  examination  did  not  take 
place,  or,  if  it  did,  and  the  flaw  was  discovered,  but  the 
man,  with  careless  disregard  of  his  own  safety  and  the 
safety  of  others  whose  lives  and  limbs  might  be  involved, 
treated  all  this  with  supine  or  reckless  indifference,  then 
undoubtedly  there  is  negligence  established  for  which  the 
Company  are  and  ought  to  be  responsible."    That  case 

(a)  2F.#F.  691. 
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is  important  because  the  verdict  was  for  the  defendants.       1867. 
If  the  doctrine  now  contended  for  by  the  plaintiff  be      Rxdbead 
the  correct  exposition  of  the  law  the  verdict  in  that  case,      Midland 
if  questioned,  must  have  been  set  aside.     Again,  in     q}^™7 
Ford  v.  The  London  and  South  Western  Railway  Com' 
party  (a),  Chief  Justice  Erie,  in  summing  up  the  case  to 
the  jury, said,  p.  732,  "The  action  is  grounded  on  negli- 
gence.    *    *    *    The  railway  Company  is  bound  to 
take  reasonable  care ;  to  use  the  best  precautions  in  known 
practical  use,  for  securing  the  safety  and  convenience  of 
their  passengers."     See  also  Pym  v.  The  Great  Northern 
Railway  Company  (b),  per  Cockburn  C.  J.,  to  the  same 
effect 

In  this  state  of  the  authorities  in  our  own  Courts  and 
in  Ireland  we  are  much  assisted  in  arriving  at  a  conclu- 
sion by  several  cases  decided  in  the  Courts  of  the  United 
States,  cited  in  a  note  to  the  7th  ed.  of  Story  on  Bail- 
ments, 565. 

In  IngalU  v.  Bills  (c)  the  late  Mr.  Justice  Hubbard, 
in  a  very  able  judgment  in  which  the  English  and  Ame- 
rican authorities  are  reviewed,  states  it  to  be  the  conclu- 
sion of  the  Court,  p.  15,  "That  carriers  of  passengers 
for  hire  are  bound  to  use  the  utmost  care  and  diligence 
in  the  providing  of  safe,  sufficient  and  suitable  coaches, 
harnesses,  horses  and  coachmen,  in  order  to  prevent  those 
injuries  which  human  care  and  foresight  can  guard 
against ;  and  that  if  an  accident  happens  from  a  defect 
in  the  coach,  which  might  have  been  discovered  and 
remedied  upon  the  most  careful  and  thorough  examina- 
tion of  the  coach,  such  accident  must  be  ascribed  to  neg- 
ligence, for  which  the  owner  is  liable  in  case  of  injury  to 

(a)  2F.#F.  730.  (b)  2  F.  #  F.  619.  621, 

(*)  9  Mete.  B.  1. 
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a  passenger  happening  by  reason  of  such  accident.  On 
the  other  hand,  where  the  accident  arises  from  a  hidden 
and  internal  defect,  which  careful  and  thorough  exami- 
nation would  not  disclose,  and  which  could  not  be 
guarded  against  by  the  exercise  of  a  sound  judgment 
and  the  most  vigilant  oversight,  then  the  proprietor  is 
not  liable  for  the  injury,  but  the  misfortune  most  be 
borne  by  the  sufferer,  as  one  of  thatw  class  of  injuries 
for  which  the  law  can  afford  no  redress  in  the  form  of  a 
pecuniary  recompense/' 

This  extract  from  the  judgment  of  Mr.  Justice  Hubbard 
in  my  opinion  truly  expresses  the  rule  of  law  applicable 
to  the  present  case,  and  is  in  strict  conformity  with  my 
brother  Lush's  direction  to  the  jury ;  and  were  it  not  for 
the  opinion  of  my  brother  Blackburn  to  the  contrary  I 
should  have  considered  that  it  was  supported  by  the 
weight  of  English  authority. 

As  the  majority  of  the  Court  are  in  favour  of  the 
defendants,  and  think  my  brother  Lush's  direction  right, 
the  rule  obtained  by  the  plaintiff  will  be  discharged. 


Blackbukn  J.  This  is  a  question  of  very  great 
nicety  and  importance,  but  after  some  consideration 
and  doubt  I  have  come  to  the  conclusion  that  on  the 
balance  of  English  authority,  and  I  think  upon  the 
whole  on  principle  and  the  analogy  to  other  cases,  there 
is  a  duty  on  the  carrier  to  the  extent  that  he  is  bound 
at  his  peril  to  supply  a  vehicle  in  fact  reasonably  suffi- 
cient for  the  purpose,  and  is  responsible  for  the  conse- 
quences of  his  failure  to  do  so,  though  occasioned  by  & 
latent  defect ;  and  therefore  that  the  direction  was  wrong, 
and  that  there  should  be  a  new  trial.  I  have  come  to 
this  conclusion  with  much  doubt  and  hesitation,  and  as 
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my  two  brothers  are  of  a  different  opinion,  I  need  not 
say  that  I  am  very  far  from  being  confident  that  I  am 
not  wrong,  but  still  I  think  it  best  to  state  the  reasons 
why  I  differ  from  them. 

I  quite  agree  that  the  carrier  of  passengers  is  not,  like 
the  carrier  of  goods,  an  insurer  who  undertakes  to 
cany  safely  at  all  events,  unless  prevented  by  excepted 
perils:  the  carrier  has  not  the  control  of  the  human 
beings  whom  he  carries  to  the  same  extent  as  he  has 
the  control  of  goods,  and  therefore  it  would  be  unjust 
to  impose  on  him  the  same  responsibility  for  their  safe 
conveyance.  In  order  therefore  to  render  the  carrier 
of  passengers  liable  for  an  accident  it  is  necessary  to 
allege  and  prove  that  the  accident  arose  from  some 
neglect  of  duty  on  his  part  But  if  the  obligation 
on  the  part  of  the  carrier  to  provide  a  vehicle  reason- 
ably fit  for  the  journey  is  absolute,  a  failure  on  his 
part  to  fulfil  that  obligation  is  quite  enough  to  make 
him  liable  for  all  the  consequences.  And  I  own  I  see 
nothing  to  diminish  the  obligation  to  provide  a  reason- 
ably safe  vehicle  in  the  feet  that  it  is  to  be  provided  for 
the  safety  of  life  and  limb,  and  not  merely  of  property. 
The  carrier  supplies  and  selects  the  carriage  for  the 
purpose  of  carrying  the  passenger,  who  is  obliged  to 
trust  entirely  to  the  carrier,  the  passenger  having  no 
means  of  examining  the  carriage,  and  no  voice  in  the 
selection  of  it.  Now  it  has  been  decided  that  one  who 
contracts  to  supply  articles  for  a  particular  purpose  does 
impliedly  warrant  the  articles  he  supplies  are  fit  for  that 
purpose;  Brawn  v.  Edgington  (a).  The  principle  of  that 
case,  as  I  understand  it,  is  that  expressed  by  Maule  J., 
who  says  that  the  defendant  having  accepted  an  order 
(a)  2M.iGr.  279. 
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for  a  rope  for  a  particular  purpose,  which  rope  he  was 
to  select  and  procure,  did  undertake  to  furnish  one  fit 
for  that  purpose,  and  was  therefore  liable  as  on  a  breach 
of  his  contract  if  he  furnished  one  unfit  for  the  purpose, 
though  that  unfitness  arose  from  a  latent  defect;  and 
this  principle  would  seem  to  apply  to  the  carrier  of 
passengers  who  supplies  a  vehicle.  On  the  same  prin- 
ciple I  think  it  is  that  a  shipowner  warrants  to  the 
person  who  ships  goods  that  his  vessel  is  seaworthy. 
Lord  Tenterden,  in  Abbott  an  Shipping  (5th  ed.  p.  218, 
11th  ed.by  Shee  pp.  802-3),  states  the  law  thus:—" The 
first  duty  is  to  provide  a  vessel  tight  and  staunch,  and 
furnished  with  all  tackle  and  apparel  necessary  for  the 
intended  voyage ;  for  if  the  merchant  suffer  loss  or 
damage  by  reason  of  any  insufficiency  of  these  particulars 
at  the  outset  of  the  voyage,  *  *  *  he  will  be  entitled 
to  a  recompense.  *  *  *  *  An  insufficiency  in  the  fur- 
niture of  the  ship  cannot  easily  be  unknown  to  the 
master  or  owners;  but  in  the  body  there  may  be  latent 
defects  unknown  to  both.  The  French  ordinance  (a), 
liv.  8,  tit  8,  du  Fret,  art  xii.,  directs  that  if  the 
merchant  can  prove  that  the  vessel,  at  the  time  of 
sailing,  was  incapable  of  performing  the  voyage,  the 
master  shall  lose  his  freight,  and  pay  the  merchant  his 
damages  and  interest  Valin,  in  his  Commentary 
upon  this  article,  cites  an  observation  of  Weyten, 
'That  the  punishment  of  the  master  in  this  case 
ought  not  to  be  thought  too  severe,  because  the  master, 
by  the  nature  of  the  contract  of  affreightment,  is 
necessarily  held  .to  warrant  that  the  ship  is  good,  and 
perfectly  in  a  condition  to  perform  the  voyage  in  ques- 
tion, under  the  penalty  of  all  expenses,  damages  and 

(a)  Or donnance  de  la  Marine. 
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interest/   And  he  himself  adds  that  this  is  so,  although 
before  its  departure  the  ship  may  have  been  visited 
according  to  the  practice  in  France,  and  reported  suffi- 
cient; because  on  the  visit  the  exterior  parts  only  of 
the  vessel  are  surveyed,  so  that  secret  faults  cannot  be 
discovered,  '  for  which,  by  consequence/  says  he,  '  the 
owner  or  master  remains  always  responsible;  and  this 
the  more  justly,  because  he  cannot  be  ignorant  of  the 
bad  state  of  the  ship;  but  even  if  he  be  ignorant,  he 
must  still  answer,  being  necessarily  bound  to  furnish  a 
ship  good  and  capable  of  the  voyage.' "    Lord  Tenterden 
then  notices  the  opinion  of  Pothier,  Traiti  de  Charte- 
partie,  No.  80,  that  in  such  a  case  the  master  or  owner 
should  not  be  answerable  for  damages  occasioned  by  a 
defect  which  they  did  not  nor  could  know,  though  he 
agreed  that  they  shall  lose  their  freight ;  and  Lord  Tenter- 
den observes  in  a  note  that  this  opinion  of  Pothier  is  not 
quite  consistent  with  his  own  principles  laid  down  in 
the  Traiti  de  Louage,  part  2,  chap.  1,  sect.  4,  par.  2. 
However  this  may  be  in  the  old  French  law,  or  in  the 
civil  law,  it  is  I  think  clear  that,  according  to  English 
law,  either  there  is  a  breach  of  warranty,  in  which  case 
the  owner  is  responsible  for  all  the  consequences,  or 
there  is  not,  in  which  case  there  is  no   ground  for 
depriving  him  of  his  freight.     And  I  think  that  there 
is  ample  authority  (in  addition  to  what  I  have  cited 
from  Abbott  on  Shipping)  for  saying  that  by  Engluh  law 
such  a  warranty  is  implied  where  the  carriage  is  by  water. 
In  Lyon  v.  Melh  (a)  Lord  Ellenborough,  in  delivering 
the  considered  judgment  of  the  Court,  says,  p.  437,  "  In 
every  contract  for  the  carriage  of  goods  between  a 
person  holding  himself  forth  as  the  owner  of  a  lighter 

(a)  5  Etut  428. 
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or  vessel  ready  to  carry  goods  for  hire,  and  the  person 
putting  goods  on  board  or  employing  his  vessel  or  lighter 
for  that  purpose,  it  is  a  term  of  the  contract  on  the 
part  of  the  carrier  or  lighterman,  implied  by  law,  that 
his  vessel  is  tight  and  fit  for  the  purpose  or  employment 
for  which  he  offers  and  holds  it  forth  to  the  public :  it 
is  the  very  foundation  and  immediate  substratum  of  the 
contract  that  it  is  so :  the  law  presumes  a  promise  to 
that  effect  on  the  part  of  the  carrier  without  any 
actual  proof;  and  every  reason  of  sound  policy  and 
public  convenience  requires  it  should  be  so.  The 
declaration  here  states  such  a  promise  to  have  been 
made  by  the  defendant;  and  it  is  proved  by  proving 
the  nature  of  his  employment,  or,  in  other  words, 
the  law  in  such  a  case  without  proof  implies  it."  In 
Gibson  v.  Small  (a)  also,  in  explaining  the  reason  why 
in  a  voyage  policy  of  insurance  there  was  an  implied 
condition  that  the  ship  was  seaworthy  as  much  when 
the  insurance  is  on  goods  as  when  on  the  vessel,  Parke 
B.  says,  p.  404,  the  shipowner  "  contracts  with  every 
shipper  of  goods  that  he  will  do  so"  (i.  e.  make  the  ship 
seaworthy).  "  The  shipper  of  goods  has  a  right  to  expect 
a  seaworthy  ship,  and  may  sue  the  shipowner  if  it  is  not. 
Hence,  the  usual  course  being  that  the  assured  can 
and  may  secure  the  seaworthiness  of  the  ship, — either 
directly,  if  he  is  the  owner,  or  indirectly,  if  he  is  the 
shipper,  it  is  by  no  means  unreasonable  to  imply  such 
a  contract  in  a  policy  on  a  ship  on  a  voyage,  and  so  the 
law  most  clearly  has  implied  it'*  It  appears  from  this 
that  that  most  learned  Judge  thought  it  clear  that  the 
undertaking  of  the  shipowners  to  the  shipper  of  goods 
as  to  seaworthiness  is  co-extensive  with  the  undertaking 
of  the  goods  owner  to  his  insurer. 

(a)  4  H.  L.  C.  353. 
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I  am  certainly  not  aware  of  any  case  in  which  the 

question  has  arisen  whether  there  is  a  similar  warranty 

between  a  shipowner  and  a  passenger :  bnt  it  seems  to 

me  that  every  reason  that  can  be  urged  in  favour  of  the 

warranty  applies  as  much  to  the  one  case  as  the  other. 

The  passenger  trusts  to  the  shipowner  to  select  a  proper 

ship  as  much  as  the  shipper  of  goods  does,  and  all  those 

circumstances  exist  which  induced  Valin  (in  the  passage 

cited  in  Abbott  on  Shipping)  to  say  that  the  shipowner 

from  the  nature  of  his  contract  was  "  necessarily  bound 

to  furnish  a  ship  good  and  sufficient  for  the  voyage,"  or, 

as  Lord  Ellenborough  says  in  Lyon  v.  Metis  (a\  that  his 

promise  so  to  do  is  proved  by  proving  the  nature  of  his 

employment.    Indeed,  in  the  very  probable  case  of  a 

person  shipping   merchandize  by  the  same  vessel  in 

which  he  himself  takes  his  passage,  it  would  seem 

rather  extraordinary  if  the  law  were  to  hold  that  as  far 

as  the  goods  were  concerned  there  was  an  implied 

undertaking  to  furnish  a  seaworthy  ship,  but  as  regarded 

the  personal  safety  of  the  passenger  there  was  none. 

It  is  true  that    the  carrier  of   goods  is  an  insurer 

except  against  certain  excepted  perils,  and  that  the 

carrier  of  passengers  is  not,  but  the  question  whether 

the  carrier  of  goods  is  bound  at  his  peril  to  supply  a 

seaworthy  vessel  can  only  arise  where  the  immediate 

cause  of  the  loss  is  an  excepted  peril,  or  for  some  other 

reason  the  contract  to  assure  does  not  apply. 

Assuming  then  that  there  is  such  a  warranty  implied 
where  the  carriage  is  to  be  by  water,  is  there  any  differ- 
ence when  the  carriage  is  by  land? 

The  principle  which  I  understand  to  be  laid  down  in 
Brown  v.  Edgington  (b)  is  this,  that  where  one  party  to 
(a)  5  East  428.  437.  (b)  2M.$Gr.  279. 
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a  contract  engages  to  select  and  supply  an  article  for  a 
particular  purpose,  and  the  other  party  has  nothing  to 
do  with  the  selection,  but  relies  entirely  upon  the  party 
who  supplies,  it  is  to  be  taken  as  part  of  the  contract, 
implied  by  law,  that  the  supplier  warrants  the  reasonable 
sufficiency  of  the  article  for  that  purpose.  And  I  think 
Lyon  v.  Metis  (a)  lays  down  a  very  similar  principle  as 
generally  applicable,  though  the  particular  instance  was 
that  of  a  lighterman.  If  this  principle  be  a  general 
one,  it  applies  equally  to  the  case  of  the  shipowner 
supplying  a  ship  and  the  carrier  by  land  supplying  a 
vehicle,  whether  it  is  supplied  for  the  carriage  of  goods 
or  passengers. 

In  Brass  v.  Maitland  (b)  this  principle  was  much 
discussed.  I  think  the  effect  of  the  reasoning  of  the 
judgments  of  Lord  Campbell  and  Wighlman  J.  shews 
that  in  their  opinion  this  is  a  general  principle  of  law, 
whilst  the  effect  of  the  judgment  of  Crompton  J.  is  such 
as  to  shew  that  he  did  not  think  the  principle  general, 
and  was  not  inclined  to  carry  it  farther  than  the  de- 
cisions had  already  gone.  My  respect  for  his  opinion 
is  very  great,  and  if  ever  the  question  whether  there  is 
such  a  general  principle  of  law  should  come  before  me 
in  a  Court  of  error  I  should  endeavour  to  consider  it 
carefully  as  an  open  question,  without  being  too  much 
biassed  by  my  present  impression  in  favour  of  it;  but, 
sitting  here  in  the  same  Court  in  which  that  case  was 
decided,  I  am  bound  to  consider  the  decision  of  the 
majority  right,  and  to  act  upon  it  so  far  as  it  bears  on 
the  present  question. 

The  authorities  on  the  very  point  now  before  us  are 
not  numerous.   In  Israel  v.  Clark  (c)  Lord  Ellenbarough 


(a)  5  East  428. 


(c)  4  Sp.  259.2601 


(b)  6£#£.470. 
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is  reported  to  have  said  that  the  carriers  of  passengers 
by  land  "were  bound  by  law  to  provide  a  sufficient 
carriage  for  the  safe  conveyance  of  the  public  who  had 
occasion  to  travel  by  them.  At  all  events,  he  would 
expect  a  clear  landworthiness  in  the  carriage  itself  to 
be  established."  This  seems  to  shew  that  in  hip  opinion 
the  doctrine  which  in  Lyon  v.  Metts  (a)  was  laid  down 
as  to  the  persons  furnishing  lighters  for  the  conveyance 
of  goods  was  applicable  to  those  furnishing  carriages 
by  land  for  the  conveyance  of  passengers,  and  that  they 
were  bound  at  their  peril  to  provide  vehicles  in  fact 
reasonably  sufficient  for  the  purpose.  And  in  Bremner 
v.  Williams  (b)  Best  C.  J.  is  reported  to  have  ruled  the 
same  way.  These  are,  it  is  true,  only  nisi  prius  de- 
cisions, and  neither  reporter  has  such  a  character  for 
intelligence  and  accuracy  as  to  make  it  at  all  certain 
that  the  facts  are  correctly  stated,  or  that  the  opinion 
of  the  Judge  was  rightly  understood.  On  the  other 
hand,  in  Christie  v.  Griggs  (c),  Mansfield  C.  J.  told  the 
jury  that  "  if  the  axletree  was  sound  as  far  as  human 
eye  could  discover,  the  defendant  was  not  liable.  There 
was  a  difference  between  a  contract  to  carry  goods,  and 
a  contract  to  carry  passengers.  For  the  goods  the 
carrier  was  answerable  at  all  events.  But  he  did  not 
warrant  the  safety  of  the  passengers.  His  undertaking, 
as  to  them,  went  no  farther  than  this,  that  as  far  as 
human  care  and  foresight  could  go,  he  would  provide 
for  their  safe  conveyance.  Therefore,  if  the  breaking 
down  of  the  coach  was  purely  accidental,  the  plaintiff 
had  no  remedy  for  the  misfortune  he  had  encountered." 
And  we  may  depend  upon  the  accuracy  of  this  reporter. 
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Mansfield  C.  J.  does  not  here  very  accurately  distinguish 
between  the  possible  view  of  the  case  that  the  misfortune 
might  have  arisen  though  the  vehicle  was  reasonably  fit 
for  the  journey,  and  so  be  purely  accidental;  and  the 
possible  view  that  the  accident  and  the  circumstances 
attending  it  shewed  that  the  coach  could  not  in  fact 
have  been  reasonably  fit  for  the  journey :  but  on  the 
whole  I  think  it  must  be  taken  that  he  thought  there 
was  no  warranty  such  as  would  make  the  coach  pro- 
prietor liable  for  a  latent  defect  in  the  coach:  bat 
this  was  only  an  opinion  at  nisi  prius.  Id  Sharp 
v.  Grey  (a)  Tindal  C.  J.  is  stated  in  the  report 
in  Bingham  to  have  directed  the  jury  to  consider 
whether  there  had  been  on  the  part  of  the  defendant 
that  degree  of  vigilance  which  was  required  by  his 
engagement  to  carry  the  plaintiff  safely ;  which  leaves 
it  in  doubt  whether  he  told  the  jury  that  the  defendant 
was  bound  at  his  peril  to  provide  a  fit  vehicle,  a  failure 
to  fulfil  which  duty  would  be  properly  described  in  the 
declaration  as  negligence,  and  left  it  to  them  to  say  if 
it  was  in  fact  reasonably  fit,  or  whether  he  left  it  to  the 
jury  to  say  whether  he  had  not  neglected  some  reason- 
ably practicable  means  of  ascertaining  its  fitness;  but 
the  counsel,  in  moving  for  a  new  trial,  treat  it  as  a 
direction  that  the  defendant  would  be  responsible 
though  he  had  conducted  his  business  with  all  the 
caution  that  could  be  reasonably  required:  and  the 
Judges  in  refusing  the  rule  all  appear  to  have  so 
understood  the  ruling,  and  to  have  held  it  right  I 
have  already  said  that  on  the  balance  of  reasoning 
I  am  inclined  to  think  that  such  ought  to  be  the  law: 
but  at  present,  sitting  in  a  Court  of  co-ordinate  juris- 
(a)  VBing.Wl;  2M.$Sc.  620. 
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diction  with  the  Common  Pleas,  I  think  it  enough  that 
the  decision  is  in  point. 

In  an  American  case,  Ingalh  v.  Bills  (a),  given  at 
length  in  the  editor's  note  (4)  to  Story  on  Bailments, 
§  592,  7th  ecL,  p.  565,  the  Court,  after  considering  the 
English  cases,  came  to  a  conclusion  opposite  to  that 
to  which  I  have  come,  expressly  stating  that  they  did 
not  agree  with  the  opinion  of  the  Court  of  Common 
Pleas  in  Sharp  v.  Grey  (b)  if  it  is  understood  as  I  think 
it  must  be.  It  will  be  very  fit,  if  the  case  at  bar  is 
taken  into  a  Court  of  error,  that  the  reasoning  of  the 
American  Court  should  be  carefully  and  respectfully 
considered,  and  if  it  appear  to  the  Court  of  error  satis- 
factory they  may  act  upon  it,  and  overrule  the  case  of 
Sharp  v.  Grey  (b).  But  it  is  clear  that  we,  in  the  Court 
of  Queen's  Bench,  cannot  treat  the  American  decision 
as  an  authority  to  be  placed  on  the  same  footing  as  the 
decision  of  the  Court  of  Common  Pleas. 

I  think  that  the  Irish  case  of  Burns  v.  The  Cork  and 
Bandon  Railway  Company  (c)  really  throws  no  light 
upon  the  point  before  us.  In  that  case  a  plea  was 
pleaded,  which  was  clearly  intended  to  raise  that  very 
point,  and  which  I  own  I  should  myself  have  thought 
did  raise  it  The  Irish  Court  of  Exchequer,  in  giving 
judgment  against  the  plea,  say  that  if  there  was  a 
warranty  the  plea  was  clearly  bad,  and  that  even  if 
there  was  only  a  duty  to  take  every  care,  the  plea  did 
not  sufficiently  shew  the  fulfilment  of  that  duty,  and 
was  therefore  bad.  Probably  the  Court  were  not  agreed 
on  the  question,  and  intended  to  avoid  expressing  any 
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opinion  on  it,  though  I  should  rather  conjecture  from 
the  language  used  that  the  learned  Judge  who  wrote 
the  judgment  inclined  to  the  opinion  that  there  was  a 
warranty. 

I  have  only  to  add  that  I  do  not  think  that  the  duty 
to  supply  a  seaworthy  ship,  or  a  sufficient  vehicle  by 
land,  is  equivalent  to  a  duty  to  provide  one  perfect  and 
such   as  never  can  without  some  extraordinary  peril 
break  down;  which  would  have  the  effect  of  making 
the  carrier   an  insurer  against  all  losses  arising  from 
any  failure  in   the   vehicle  which   cannot    be   shewn 
to  arise   from  some  unusual  accident.     I   had  occa- 
sion, in  the  case  of  Burges  v.    Wickham  {a),  to  con* 
sider  what  was  the  meaning  of  the  term  "  seaworthy" 
as  applied  to  a  ship ;    and  I  see  no  reason  to  change 
the  opinion   which    I  then  expressed  that  it  meant 
no  more  than  that  degree  of  fitness  which  it  would  be 
usual  and  prudent  to  require  at  the  commencement  of 
the  adventure;   and,  applying  a  similar  principle  to  a 
land  journey,  I  agree  with  what  I  understand  to  have 
been  the  direction  of  Erie  C.  J.  in  Ford  v.  London  and 
South  Western  Railway  Company  (b),  that  the  railway 
Company  were  not  bound  to  have  a  carriage  made  in 
the  best  of  all  possible  ways,  but  sufficiently  fulfilled 
their  duty  by  providing  a  carriage  such  as  was  found  in 
practical  use  to  be  sufficient.    In  other  words  I  under- 
stand  the  obligation  to  be  not  to  furnish  a  perfect 
vehicle  but  one  reasonably  sufficient.  But  in  the  present 
case  the  carriage  was  not  such  as  to  be  reasonably  suffi- 
cient.    Had  the  parties  who  sent  it  out  known  of  the 
existence  of  this  defect  in  the  tire  there  would  have 


(a)  3B.#&  669. 


(b)  2F.#F.730. 
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been  strong  ground  for  accusing  them  of  manslaughter 
if  death  had  ensued.  They  did  not  know  it,  and  could 
not  discover  it  till  the  tire  broke,  and  they  are  therefore 
free  from  all  moral  blame  or  criminal  responsibility. 
The  question  therefore  is  distinctly  raised,  whether  the 
obligation  of  the  carrier  of  passengers  to  the  passenger 
is  merely  to  take  every  precaution  to  procure  a  vehicle 
reasonably  sufficient  for  the  service  whether  by  sea  or 
by  land,  in  which  case  the  direction  was  right;  or  whe- 
ther it  is,  as  I  think,  an  absolute  obligation  at  his  peril 
to  supply  one  or  be  responsible  for  any  damage  resulting 
from  a  defect. 

The  judgment  in  this  case  has  been  delayed  until  the 
argument  in  a  case  of  Hando  v.  The  London,  Chatham 
and  Dover  Railway  (a)  was  heard,  as  it  was  anticipated 
that  a  similar  point  might  arise  in  that  case,  but  it  was 
not  necessary  to  decide  it 

Taking  the  view  of  the  law  which  I  do  I  think  the 
role  for  a  new  trial  ought  to  be  made  absolute ;  but  the 
majority  of  the  Court  being  of  a  different  opinion  it 
must  be  discharged. 

Rule  discharged. 

(«)  That  ease  was  argued  during  the  Term,  May  6,  and  decided  on  a 
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IN  THE  EXCHEQUER  CHAMBER. 
Eliza  Reynolds  against  Bowley  and  another. 

The  bankrupt  and  the  plaintiff  his  sister,  occupied  a  dairy  farm  and 
carried  on  the  business  of  a  cowkeeper ;  the  stock  on  the  farm  was  paid 
for  by  them  in  equal  shares,  but  the  business  was  to  be  carried  on  in  the 
name  of  the  bankrupt.  The  bankrupt  bought  and  sold  the  stock  from 
time  to  time  for  the  benefit  of  himself  and  the  plaintiff:  the  household 
and  farm  expenses  were  paid  for  oat  of  the  profits  of  the  business.  A 
partnership  account  was  kept  between  the  bankrupt  and  the  plaintiff: 
theyjiad  no  joint  banking  account:  the  bankrupt  was  rated  to  the  relief 
of  the  poor,  &c. ;  all  receipts  for  rates  and  taxis  were  gran,  all  business 
transactions  were  conducted,  all  debts  in  respect  of  the  farming  business 
were  contracted,  and  all  sales  and  purchases  were  made  in  his  name 
only.  The  plaintiff  devoted  her  whole  time  and  labour  in  assisting  the 
bankrupt  in  the  management  of  the  joint  business,  but  it  was  not 
generally  known  that  sne  was  a  partner.  In  an  action  against  the 
assignees,  the  Court,  having  power  to  draw  inferences  of  fact,  held, 
reversing  the  judgment  of  the  Queen's  Bench,  that  the  plaintiff  was 
entitled  to  recover  her  share  of  the  partnership  property ;  for, 

By  Kelly  C.  B.,  Keating  and  Smith  J  J.,  and  Pigott  B.,  the  goods  of  a 
partnership,  in  which  one  of  the  partners  is  a  dormant  partner  and  the 
sole  ostensible  partner  becomes  bankrupt,  do  not  pass  to  his  assignees 
under  sect.  125  of  The  Bankrupt  Law  Consolidation  Act,  1849, 12  &  13 
Vict.  c.  106.,  as  being  in  his  possession,  order  or  disposition  by  the 
consent  of  the  true  owner. 

By  Willes  J.  and  BramweU  B., 
a  1.  The  fact  of  a  business  being  carried  on  in  the  name  of  one  osten- 
sible partner  does  not  make  a  reputed  ownership  in  the  partner  whose 
name  is  used. 

2.  The  bankrupt  had  not  the  sole  possession,  order  or  disposition  of 
the  goods. 

JUDGMENT  having  been  given  for  the  defendants  in 
the  Court  below  on  a  special  case  (see  7  B.  &S.  67) 
the  plaintiff  brought  error. 

The  Bankrupt  Law  Consolidation  Act,  1849,  12  fc  13 
Vict.  c.  106.  s.  125.,  enacts,  "That  if  any  bankrupt  at 
the  time  he  becomes  bankrupt  shall,  by  the  consent  and 
permission  of  the  true  owner  thereof,  have  in  his  pos- 
session, order,  or  disposition  any  goods  or  chattels 
whereof  he  was  reputed  owner,  or  whereof  he  had  taken 
upon  him  the  sale,  alteration,  or  disposition  as  owner, 
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the  Court  shall  have  power  to  order  the  same  to  be  sold        1867. 
and  disposed  of  for  the  benefit  of  the  creditors  under    "r1tn^^ 
the  bankruptcy :  Provided  that  nothing  herein  contained      bowlkt. 
shall  invalidate  or  affect  any  transfer  or  assignment  of 
any  ship  or  vessel,  or  any  share  thereof,  made  as  a 
security  for  any  debt  or  debts,  either  by  way  of  mort- 
gage or  assignment,  duly  registered  according  to  the 
provisions  of"  stat.  8  &  9  Vict  c.  89.,  "  intituled  An  Act 
for  the  registering  of  British  vessels,  or  any  of  the  Acts 
therein  mentioned/1 

The  case  was  argued  before  Kelly  C.  B.,  Willes, 
Byles,  Keating  and  Smith  JJ.,  Bramwell  and  Pjgott 
BB. :  the  latter  left  the  Court  before  the  argument  was 
concluded, 

Macnamara,  for  the  plaintiff— Stat.  18  Etiz.  c.  5., 
against   fraudulent  conveyances,  led  the  way  to  the 
reputed  ownership  clause  in  the  bankrupt  Acts,  which 
was  first  enacted   by  stat  21  Jac.  L  c.   19.  s.  11. 
The  preamble  to  that  section,  which  shews  that  the 
enactment  was  directed  against  a  change  of  property 
taking   place    without  a  change    of   possession,    was 
omitted  from  the  corresponding  section  of  the  Bank- 
rupt Act,   6  O.  4.  c.  16.  s.  72.,  in  which  also   the 
word  "  and"  was  changed  into  the  word  "  or9'  in  two 
I^aces.    The  present  section  follows  that  in  stat.  6G.4 
&  16.    Judicial  opinions  as  to  the  extent  and  application 
of  this  clause  have  varied  from  time  to  time,  partly 
from  the  questions  under  it  being  questions  of  fact 
rather  than  of  law,  and  partly  from  their  being  questions 
which  are  influenced  by  changes  in  the  habits  of  society 
Hid  the  grounds  on  which  commercial  credit  is  given. 
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1867.  The  tendency  of  modern  decisions  has  been  to  restrain 
Kiyholds  rather  than  extend  the  doctrine  of  reputed  ownership. 
Bowley  ^e  lowing  propositions  support  the  construction  in 

favour  of  the  plaintiff.  First.  Mere  possession  by  the 
bankrupt  of  the  goods  of  another  is  not  sufficient  to 
pass  them  to  the  assignees ;  the  nature  of  the  pos- 
session is  to  be  regarded.  "  Any  presumption  of  reputed 
•  ownership  arising  from  the  fact  of  possession  may  be 

rebutted  by  the  peculiar  nature  of  the  agreement  be- 
tween the  parties,  and  the  circumstances  of  a  trust 
created  by  which  they  are  holden ;"  Lord  Henley  Digest 
of  Bankrupt  Law,  p.  274,  3rd  ed.,  citing  among  other 
authorities  Ex  parte  Martin  (a),  Starer  ▼.  Hunter  (b). 
On  this  ground  goods  in  the  possession  of  a  trustee  do 
not  pass  to  the  assignees,  Copeman  ▼.  Gallant  (c) ;  or 
of  an  executor,  Ex  parte  Ellis  (d) ;  or  in  the  hands  of 
a  factor,  Godfrey  v.  Furzo  (e),  Ex  parte  Dumas  (/). 
Secondly,  Where  the  possession  of  property  is  according 
to  the  right  and  title  of  the  respective  parties,  the  whole 
does  not  pass  to  the  assignees  on  the  bankruptcy  of  one. 
Thirdly.  A  possession,  of  which  the  bankrupt  cannot 
be  rightly  deprived,  is  not  within  the  section.  In  such 
a  case  "  there  could  be  no  consent  of  the  real  owner 
because  a  man  cannot  be  said  to  consent  who  has  not 
the  power  of  dissenting/1  Spackman  v.  Miller  (g\  per 
WiUes  J .  Fourthly.  There  must  be  a  true  owner  of 
the  goods  as  distinguished  from  the  apparent  owner. 
The  effect  of  holding  that  the  interest  of  the  dormant 

(a)  19  Ves.  491.  (b)  3  B.  #  C  368. 

(c)  1  P.  Wms.  314.  (d)  1  Atk.  101. 

(«)  3  i>  Wnu.  185.  if)  1  Atk.  232. 

(?)  12  C.  B.  N.  8.  659. 679. 
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partner  is  liable  for  the  debts  of  the  ostensible  partner        1867. 
is  to  apply  joint  assets  to  the  separate  debts  of  the  latter     rstholds 
leaving  the  dormant  partner  still  liable  for  joint  debts.         bowlbt. 

[The  Court  then  directed  him  to  confine  his  argument 
to  the  cases  which  bore  on  the  particular  question  ;  these 
are  all  observed  upon  in  his  argument  in  the  Court 
below:  7  B.&  S.  74-7.] 

H.  James,  for  the  defendants. — First.  The  weight  of 
authority,  since  the  case  of  Smith  v.  Watson  (a),  is  in 
favour  of  the  proposition  that  partnership  goods  allowed 
by  a  dormant  partner  to  remain  in  the  possession  of  the 
sole  ostensible  partner,  who  becomes  bankrupt,  pass  to 
the  assignees  of  the  latter  under  the  reputed  ownership 
clause  of  the  Bankrupt  Act  The  first  case  in  which 
the  question  was  mooted  is  Binfold  v.  Dommett  (6) : 
there,  stock  in  trade  being  in  the  sole  possession  of  the 
bankrupt,  his  assignees  took  posession  of  it,  and  Sir  R.  P. 
Arden  M.  B.  said,  p.  761, "  Upon  the  claim  of  partnership 
set  up  by  this  plaintiff  I  have  great  doubt,  whether  under 
the  statute  of  King  James  this  sort  of  partnership  could 
be  set  up;  whether  it  is  not  the  property  of  the  bank- 
rupt in  respect  of  the  bankruptcy  upon  the  fact  itself;" 
and  he  directed  issues  at  law,  one  being  for  the  purpose 
of  raising  the  present  question,  of  the  trial  of  which 
however  there  is  no  trace.  It  is  not  necessary  to  deter- 
mine that  Coldwell  v.  Gregory  (c),  in  which  it  was  held 
that  the  reputed  ownership  clause  of  the  Bankrupt  Act 
did  not  apply  to  a  dormant  partner,  was  wrongly  decided. 
[Kelly  C.  B.  Perhaps  in  Coldwell  v.  Gregory  a  reason- 
Ca)  2  B.  #  C.  401.  (b)  4  Ves.  756. 
(c)  1  Price  119. 
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1867.  able  time  for  the  defendant  to  take  the  goods  out  of  the 
Rbyholds  possession  of  the  bankrupt  after  the  dissolution  of  the 
Bowlit.  partnership  and  before  the  bankruptcy  had  not  elapsed, 
though  Lord  Eldon,  in  Ex  parte  Dyster  (a),  expressed 
great  doubt  upon  the  propriety  of  that  decision.]  In 
Kirkley  v.  Hodgson  (i),  which  was  the  case  of  the  owner  of 
a  ship  who  had  conveyed  certain  shares  in  it  to  a  creditor, 
Bayley  J.,  sitting  with  Holroyd  J.,  said  that,  if  their 
decision  would  at  all  trench  upon  the  case  of  ColdweU 
v.  Gregory9  the  Court,  constituted  as  it  then  was, 
would  take  time  to  consider  their  judgment  But 
the  reasons  of  the  judgment  of  Holroyd  J.  are  in 
favour  of  the  defendants  here ;  he  said,  p.  608,  "  It  has 
been  argued,  however,  that  this  case  is  not  within 
the  statute,  because  an  undivided  portion  only  of  the 
ship  was  conveyed;  and,  therefore,  that  the  posses- 
sion in  law  was  not  in  the  bankrupt  alone,  but  in  the 
defendant,  as  well  as  the  bankrupt,  they  being  tenants 
in  common  of  the  whole.  The  statute  of  James,  how- 
ever, does  not  mean  to  provide  for  the  case  of  possession 
in  law,  but  of  possession  in  fact  Now,  one  person 
may  have  the  legal  possession,  another  the  actual  pos- 
session, or  the  legal  possession  may  be  not  only  in  the 
person  who  is  the  bankrupt,  but  likewise  in  the  person 
who  has  the  property  jointly  with  him.  The  possession 
contemplated  by  the  statute  is  not  the  mere  legal  pos- 
session, but  the  possession  in  fact,  apparent  to  all  the 
world,  and  which  is  consented  to  by  the  true  owner." 
The  judgment  in  that  case  is  supported  by  Ex  parte 
Enderby,  re  Gilpin  (c),  Smith  v.   Watson  (d),  Ex  parte 

(a)  2  Rose  256.  (b)  1  B.  #  C.  588. 

(c)  2  B.  f  C.  380.  (<*)  2  B.  #  C.  401. 
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Chuck,  re  Starkeys  and  Whiteside  (a),  which  arose  out  of  1867. 
the  proceedings  in  Ex  parte  Jennings  (J),  Ex  parte  Pern-  ~b*tmoldb 
lerton,  re  Stokes  (c),  Ex  parte  Sprague,  re  Brewster  (rf)«  Bowlit. 
In  the  case  of  trustees  and  tenants  in  common  there  is 
only  one  legal  owner,  and  the  trust  is  created  by  third 
persons  on  behalf  of  a  cestui  que  trust  The  meritori- 
ous leaving  of  the  goods  in  the  possession  of  the 
bankrupt  brings  the  case  within  the  statute;  the  inten- 
tion of  the  true  owner  is  immaterial ;  Freshney  v.  Car* 
rick(e),  Hornsby  ▼.  Miller  (/).  [KeUy  C.  B.  It  is 
unnecessary  for  you  to  shew  that  the  intention  of  the 
true  owner  need  not  be  improper.]  The  text  books, 
generally,  disallow  the  claim  of  the  dormant  partner.] 
He  referred  to  CoUyer  Law  of  Partnership,  2nd  ed.,  699 ; 
Lindley  Law  of  Partnership,  2nd  ed.,  1144;  Shelf  ord 
on  Bankruptcy  and  Insolvency,  3rd  ed.,  267.] 

Secondly.  The  case  comes  within  the  words  of  sect  125 
of  The  Bankrupt  Law  Consolidation  Act,  1849,  12  &  13 
Vict,  c  106.,  and  the  mischief  intended  to  be  remedied 
by  it.  So  far  as  the  creditor  was  concerned  the  bank- 
nipt  had  the  sole  order  and  disposition  of  the  goods,  and 
by  the  agreement  between  him  and  the  plaintiff  their 
position  was  such  that  the  inference  would  be  that  he 
alone  had  possession  of  them  as  owner,  which  is  the 
possession  on  which  credit  is  obtained.  There  is  no 
reason  why  there  should  be  a  difference  between  a  dor- 
mant partner  and  any  other  person  who  delegates  to  a  * 
bankrupt  the  sole  possession  of  goods.  [Smith  J.  Suppose 
two  separate  commissions,  one  against  the  ostensible 

(a)  8  Bing.  469.  472.  (6)  1  Mont.  45. 

(c)  lifcac.421.  (d)*DeQ.M.$G.QM. 

(«)  IH.#N.  653.  (/)  1  E.  #  E.  192. 
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1867.       partner,  and  the  other  a  joint  commission  against  the 
Bbyholm     Partnership.     Kelly  C.   B.     In  former  days   contem- 
Bowlst      P0™1^"8  commissions   were  frequent]    There  is  no 
joint  property  to  meet  the  joint  debts,  for  the  partner- 
ship property  has  become  the  separate    property  of 
the    ostensible  partner,    unless   indeed  the    dormant 
partner  notifies  to  the  world  that  he  is  a    partner. 
[Smith  J.    Would  it  be  sufficient  notice  that  the  style 
of  the  firm  was  UA.  B.  fr  Co."?]     That  would  be  a  ques- 
tion for  the  jury.     [Kelly  C.  B.     Suppose  the  bankrupt 
ostensible  partner  in  the  farming  business  had  a  linen 
draper's  shop,  and  there  was  a  separate  adjudication  in 
bankruptcy  against  him ;  and  then,  it  being  discovered 
that  he  had  a  partner  in  the  farming  business,  a  joint  com- 
*  mission  was  sued  in  it,  and  suppose  the  farming  stock  was 

worth  1000/.  and  the  linen  drapery  stock  1000/.,  and 
the  debts  of  the  former  amounted  to  1000&  and  of  the 
latter  to  2500/.,  you  must  contend  that  the  creditors  of 
the  linen  drapery  business  might  sweep  away  all  the 
property  of  the  farming  partnership,  and  the  joint  credi- 
tors of  the  latter  obtain  nothing.]  The  separate  creditors 
were  called  into  existence  by  the  false  credit  obtained 
by  the  apparent  ownership  of  the  goods  entrusted  to  the 
ostensible  partner. 

Macnamara,  in  reply. — The  mischief  suggested  is  not 

#       greater  than  in  the  case  of  a  trustee,  factor,  executor  or 

administrator,  who  may  enter  into  contracts  relating  to 

the  property  with  which  they  are  entrusted.     [He  cited 

Re  Bankhead's  Trust  (a),  Acraman  ▼.  Bates  {b\  per 

(«)  2  K.fJ.  560.  566.  (d)  2  EL  #  E.  456.  471. 
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Hill  J.,  Smith  v.  Hudson  (a),  per  Blackburn  J.,  Ex  parte  1867. 

Hinds,  in  re  Higginson  (i),  Ex  parte  Geaves,  in  re  Stra-  Reynolds 

han  (e).]    The  question  affects  the  interests  of  joint  bowliy. 
creditors  as  well  as  joint  partners. 

Kelly  C.  B.  We  are  invited  by  the  emphatic  language 
used  by  the  Lord  Chief  Justice  of  the  Court  of  Queen's 
Bench  to  reconsider  the  decisions  bearing  upon  the 
important  point  raised  in  this  case,  and  to  decide  it  on 
the  principles  of  law  and  the  true  construction  of  the 
125th  section  of  The  Bankrupt  Law  Consolidation  Act, 
1849, 12  &  13  Vict.  c.  106.  The  observations  which  1  am 
about  to  make  on  the  authorities  and  on  the  meaning 
and  effect  of  the  Act  express  the  opinions  of  my  learned 
brothers,  except  my  brothers  WUUs  and  BramweU; 
and  1  leave  it  to  themselves  to  state,  better  than  I  can 
on  their  behalf,  the  distinction  between  the  law  as  I 
lay  it  down  with  the  sanction  of  the  rest  of  the  Court 
and  the  view  which  they  take  of  it 

The  question  is  whether,  in  the  case  of  an  honest  and 
bond  fide  partnership,  in  which  one  of  the  partners  is  a 
dormant  partner,  goods,  the  property  of  the  partnership, 
which  no  doubt  must  in  one  sense  be  considered  to  be 
in  the  possession  of  the  ostensible  partner  as  reputed 
owner,  in  case  of  his  bankruptcy  pass  under  sect  125 
of  that  statute  to  the  assignees  as  being  in  his  posses- 
sion, order  or  disposition  by  the  consent  and  permission 
of  the  true  owner  thereof.  1  express  the 'opinion  of 
this  Court  that  such  a  case  is  not  within  the  Act,  and 
that  the  goods  of  the  partnership  are  not  held  by  the  one 

[a)  6B.&8.  431. 449-450.  (b)  3  De  G.  #  &  013.  618. 

(c)  8DeG.M.$G.m. 
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1867.  partner  by  the  consent  and  permission  of  the  other  as 
Bitroldb  " true  owner  thereof"  in  the  sense  in  which  those  words 
Bowlet.  are  nse^  *n  ^at  8ection.  Considering  the  object  of  the 
Legislature  in  stat.  12  &  13  Vict  c.  106.  s.  125.  it 
cannot  be  denied  that  by  the  possession  and  apparently 
exclusive  ownership  of  partnership  goods  an  ostensible 
partner  may  be  enabled  to  obtain  undue  credit  and 
defraud  creditors,  and  consequently  that  cases  may  occur 
in  which  the  property  ought  in  equity  and  conscience  to 
pass  to  the  assignees  of  that  partner.  Mischief  may  arise 
in  such  cases,  as  well  as  in  others  between  man  and  man 
in  this  great  commercial  community.  But  the  question  is 
whether  the  statute  ought  necessarily  and  in  all  cases 
to  have  that  effect  It  is  impossible  to  look  at  the 
facts  of  the  present  case  and  not  see  that  if  such  were 
the  law  the  greatest  injustice  might  be  done.  The 
plaintiff  invested  what  was  probably  the  whole  of  her 
little  fortune  in  the  purchase  of  the  stock  of  a  farm 
with  her  brother :  the  business  was  to  be  conducted 
in  the  name  of  her  brother— the  most  natural  and  con- 
venient mode ;  it  was  an  honest  and  fair  undertaking, 
carried  on  for  more  than  three  years  ;  and,  her  brother 
having  committed  an  act  of  bankruptcy,  it  is  contended 
that  under  sect  125  the  whole  of  her  property  in  the 
partnership  ceases  to  be  hers,  and  passes  to  his 
assignees. 

In  laying  down  the  rule  of  law  on  this  subject  on  the 
first  occasion  on  which  it  has  been  brought  under  the  con- 
sideration of  a  Court  of  error  we  must  indeed  look  at  the 
decisions,  but  with  more  minute  attention  at  the  words  of 
the  enactment.    In  Ex  parte  Dyster  (a)  we  have  the  com- 

(a)  2  Bom  256. 
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manding  authority  of  Lord  Eldon  in  favour  of  the  view  IWt. 
that  the  goods  of  a  partnership  in  which  there  is  a  dorm  ant  b*y*ou»  "" 
partner  are  in  the  order  and  disposition  of  the  ostensible  bowlbt 
partner  becoming  bankrupt.  The  same  opinion  appears 
to  have  been  formed  by  the  Judges  of  the  Queen's 
Bench,  in  Ex  parte  Enderby,  re  Gilpin  (a)  and  Smith  v. 
Watson  (b),  and  other  Judges  whose  authority  is  entitled 
to  great  weight.  And  it  may  be  argued  that  the  proviso 
with  which  the  section  concludes,  that  "  nothing  herein 
contained  shall  invalidate  or  affect  any  transfer  or  assign- 
ment of  any  ship  or  vessel,  or  any  share  thereof,  made  as  a 
security  for  any  debt  or  debts,  either  by  way  of  mortgage 
or  assignment,  duly  registered/1  gives  an  indirect  sanction 
to  those  decisions.  But  I  think  that  proviso  affects  only 
the  joint  or  part  owners  of  British  vessels  with  reference 
to  the  Registration  Act :  it  was  thought  desirable  at  all 
events  that,  whatever  might  be  the  decision  as  to  part- 
nerships, the  owners  of  British  vessels  registered  under 
the  Act  should  not  be  fettered  or  embarrassed  by  this 
enactment,  but  should  be  taken  out  of  the  operation  of 
the  Bankrupt  Act,  if  they  were  within  it  before.  The 
proviso  was  inserted  ex  majori  cauteUL 

When  we  look  to  the  other  side  of  the  question  wc  find 
opinions  of  great  authority  in  favour  of  it  In  the  first 
place  there  is  the  opinion  of  that  eminent  Judge  Lord 
Redetdale,  in  Joy  v.  Campbell  (c),  that  in  the  case  of  a 
wcret  partner  the  property  of  the  partnership  is  not  in  the 
order  and  disposition  of  the  bankrupt  within  the  operation 
of  the  Bankrupt  Act.  In  ColdweUv.  Gregory  {d)  the  Court 
of  Exchequer  held  that  the  statute  does  not  apply  to  a 

(a)  2B.#C.  389.  (b)  2B.#C.  401. 

(c)  1  Sch.  #  L.  328. 336.  (d)  1  Price  119. 
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1867.       dormant  partner :  though  I  agree  that  the  facts  of  that 
Rktholdb     case  did  not  require  a  decision  on  the  point.    The  same 
Bowley.      may  h°wever  be  said   of  all  the  cases  cited ;  a  great, 
manifest  and  essential  distinction  might  be  pointed  out 
between  the  facts  of  any  one  of  them  and  the  facts 
of  th£  present  case.     And  I  would  rather  not  place 
our  judgment  on  some  refined  distinction  which  might 
create  confusion  in  the  law  instead  of  relieving  it  from 
the  embarrassment  which  the  decisions  have  created. 
We  have  besides,  in  Load  v.  Green  (a),  though  not  a 
direct  decision  on  the  point,  the  high  aud  clear  authority 
of  Parke  B-,  in  delivering  the  judgment  of  the  Court,  for 
the  proposition  which  lies  at  the  root  of  this  question, 
and  is  fatal  to  the  argument  urged  with  so  much  ability 
by  Mr.  James,  that  in  order  to  bring  the  case  within  the 
statute  the  apparent  owner  must  be  one  person  and  the 
real  owner  another. 

In  this  state  of  the  law,  and  with  these  conflicting 
opinions  on  this  important  question,  we  are  now  called 
upon  to  look  to  the  words  of  the  statute  itself,  and  put  a 
construction  upon  it  according  to  the  principles  of  law. 
Can  we,  without  violating  those  principles,  give  to 
it  the  construction  which  some  of  the  cases  do?  [His 
Lordship  read  the  section.]  The  question  is,  whether 
the  bankrupt,  when  he  has  possession  of  the  partnership 
effects  as  sole  ostensible  partner  in  a  copartnership  in 
Which  there  is  also  a  dormant  partner,  has  possession  of 
them  by  the  consent  and  permission  of  the  true  owner. 
The  language  of  the  statute,  as  Parke  B.  observed  in 
Load  v.  Green  (a),  imports  that  the  reputed  owner  who 
has  the  actual  possession  must  be  one  person,  and  the 

(a)  15  M.  #  W.  216.  223. 
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true  owner  another;  that  the  goods  must  belong  to  one  1867. 
person  only,  and  must  by  his  consent  and  permission  be  remolds 
in  the  possession,  order  or  disposition  of  another  as  the  bowlet. 
reputed  owner.  Here  the  bankrupt  was  himself  the  true 
owner  of  the  goods  as  much  as  the  plaintiff  was,  and, 
looking  at  the  facts  and  their  legal  effect,  he  h"ad  posses- 
sion of  the  goods,  not  by  the  consent  of  the  plaintiff,  but 
in  his  own  right,  and  by  virtue  of  the  contract,  to  which 
indeed  the  plaintiff  also  was  a  party,  and  which  vested 
in  him  an  ownership  or  joint  ownership  co-extensive  with 
that  which  the  plaintiff  herself  enjoyed.  The  plaintiff, 
who  only  permitted  the  partnership  property  to  be  in 
the  possession  of  the  bankrupt  by  virtue  of  an  ordi- 
nary partnership  deed,  had  no  power  to  prevent  the 
catastrophe  of  these  goods  passing  to  the  assignees  of 
her  brother  when  he  became  bankrupt.  The  bankrupt 
held  them  in  his  own  right;  he  was  possessed  of 
them  by  virtue  of  an  honest  and  lawful  contract  of 
partnership,  and  his  possession  could  not  by  law  be  dis- 
turbed by  the  person  who  is  said  to  be  the  true  owner. 

As  to  the  case  of  bills  of  sale,  in  which  goods  are  allowed 
to  remain  in  the  possession  of  the  mortgagor,  and  by 
the  terms  of  the  contractu  is  not  competent  to  the  true 
owner  to  disturb  his  possession,  the  statute  may  well 
apply  to  such  cases;  for  there,  though  the  consent  of  the 
true  owner  to  the  possession  by  the  apparent  owner 
«  given  by  virtue  of  a  contract,  yet  the  apparent  owner 
is  not  the  true  owner— he  only  holds  possession  by  con- 
sent of  the  true  owner. 

I  think  therefore  that  this  case  is  neither  within  the 
mischief  intended  to  be  remedied  by,  nor  within  the  plain 
"d  express  words  of  sect  125  of  stat  12  &  18  Vict. 
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1867.       c.  106.    And  therefore,  with  the  concurrence  of  all  my 
Bktholm     learned  brethren  now  present  as  well  as  that  of  my 
Bowlet.     learned  brother  Pigott  who  has  left  the  Court,  the  judg- 
ment of  the  Court  of  Queen's  Bench  must  be  reversed. 

Wnxss  *J.  The  reasons  for  which  I  concur  in  the 
judgment  of  the  Court  render  it  unnecessary  for  me  to 
consider  the  case  in  the  view  which  the  Lord  Chief 
Baron  has  presented,  though  I  do  not  express  an  opinion 
at  variance  with  it. 

I  never  before  heard  it  suggested  that  the  cases  relied 
upon  for  the  assignees  are  applicable  when  two  partners 
have  joint  possession  of  goods  and  both  together  cany 
on  the  business  without  concealment  beyond  the  mere 
circumstance  of  the  firm  bearing  the  name  of  one  of  the 
partners  only,  or,  it  may  be,  some  name  which  belongs 
to  neither, 

I  am  of  opinion  that  the  fact  of  a  business  being 
carried  on  in  the  name  of  one  ostensible  partner  does 
not  necessarily  make  a  reputed  ownership  in  the  partner 
whose  name  is  used.  Such  a  partner  may  be,  though  I 
conclude  upon  the  statement  of  facts  in  the  present  case 
he  was  not,  reputed  owner.  But,  assuming  there  was 
a  reputed  ownership,  I  am  satisfied  that  in  the  present 
case  the  bankrupt  had  not  in  fact  the  possession,  order 
or  disposition  of  the  goods  in  the  only  sense  in  which 
those  words  are  material,  that  is  to  say,  the  sole  posses- 
sion, order  or  disposition  of  them  as  owner  within  the 
meaning  of  sect  125  of  stat.  12  &  13  Vict  c.  106. 

The  statement  of  facts  here  accurately  construed 
shews  that  the  brother  was  not  alone  the  farmer;  both 
brother  and  sister  carried  on  the  farm,  though  she  in 
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feet  allowed  him  to  have  the  chief  controul,  and  limited        1867. 
her  interference  to  assisting  him.    She  was  there  as  hia     bstxolm 
assistant  it  is  true,  but  with  a  right  equal  to  his,  and      bowlst. 
not  in  the  capacity  of  his  mere  servant.    She  received 
her  portion  of  the  profits  made  in  the  partnership  as 
the  produce  of  her  own  property ;  and  during  his  stay 
was  joint  proprietor  in  possession,  and  while  he  was 
away  was  the  sole  mistress. 

Therefore,  without  overruling  any  decided  case  upon 
the  subject,  I  think  it  impossible  to  say  that  the  state 
of  facta  brings  this  case  within  the  reputed  ownership 
clause  of  the  Bankrupt  Acts;  and  therefore  the  plaintiff 
is  entitled  to  her  share  of  this  property. 

Bramwell  B.  Without  dissenting  from  the  judgment 
delivered  by  the  Lord  Chief  Baron,  I  prefer  to  rest  my 
judgment  on  the  ground  stated  by  my  brother  WiUc*. 

Bylbs,  Keating  and  Smith  JJ.  concurred  with  the 
judgment  of  the  Lord  Chief  Baron. 

Judgment  reversed. 


The  Tyne  Improvement  Commissioners  against  Wednesday, 
Ibe  General  Steam  Navigation  Company. 

[Reported,  ante,  pp.  66.  77.  79.] 
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Tuesday, 
May  14th. 

Companies 
Clauses  Con- 
solidation Act 
1845,  8  #  9 
Vict.  c.  16. 
*.  16. 

Transfer  of 
stock. 

Registration. 
Calls  unpaid 
on  shares. 


Hubbersty  against  The  Manchester,  Sheffield 
and  Lincolnshire  Railway  Company. 

Bv  The  Companies  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  16. 
8.  16.,  "  no  shareholder  shall  be  entitled  to  transfer  any  share,  after  any 
call  shall  hare  been  made  in  respect  thereof,  until  he  shall  have  paid 
such  call,  nor  until  he  shall  hare  paid  all  calls  for  the  time  being  due 
on  every  share  held  by  him."  In  1847  the  holder  of  original  shares  in 
a  railway  Company,  on  which  he  had  paid  calls,  had  allotted  to  him  in 
respect  of  his  shares  new  preference  snares ;  these  shares  were  all  paid 
up.  During  1848  and  1849  five  calls  were  made  on  the  original  shares, 
and  were  not  paid.  While  the  first  and  second  calls  were  unpaid  he  sold 
twenty  of  the  new  shares,  and  the  transfer  was  registered.  In  January, 
1856,  the  remaining  new  shares  were  converted  into  stock.  In  May, 
1856,  he  sold  to  the  plaintiff  a  portion  of  the  stock,  and  executed  a 
transfer  deed.  Held,  affirming  the  judgment  of  the  Court  of  Queen's 
Bench,  that  6ect.  16  applied  only  to  shares  on  which  a  call  could  be 
made,  and  therefore  the  Company  was  bound  to  register  the  transfer 
deed  though  the  calls  on  the  original  shares  were  unpaid. 

JUDGMENT  having  been  given  for  the  plaintiff  m 
the  Court  of  Queen's  Bench  on  a  special  case  (see 
7  B.  fr  S.  54),  the  defendants  brought  error.  In  p.  56, 
for  the  5th  paragraph  the  following  should  be  sub* 
stituted:— During  the  years  1848  and  1849  the  following 
calls  were  made  in  respect  of  the  original  25/.  shares 
Held  by  John  Hubbersty,  and  due  notice  of  the  making 
of  the  calls  was  given  to  him,  viz.,  21 10*.  per  share  on  the 
2nd  November  1848,  2/.  10s.  per  share  on  the  5th  Feb- 
ruary 1849,  2/.  10*.  per  share  on  the  7th  May  1849, 
21.  10*.  per  share  on  the  8th  August  1849,  and  2/.  10*. 
per  share  on  the  15th  November  1849.  These  calls  were 
not  paid. 

The  case  was  argued  before  Kelly  C.  B.,  Willbs, 
Byles,  Keatino  and  Smith  JJ.,  Bramwell  and 
Pioott  BB. 
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Mamsty  (J.  A.  Russell  with  him),  for  the  defendants.        1S67. 
— First  The  object  of  the  Legislature  in  sect.  16  of  The    hcbbebsty 
Companies  Clauses  Consolidation  Act,  1845,   8  &  9  jj^chwtkb, 
Vict.  <?.  16.,   by  which  a  shareholder  cannot  transfer       j^^y 
shares  "  after  any  call  shall  have  been  made  in  respect      Company. 
thereof,  until  he  shall  have  paid  such  call,  nor  until  he 
shall  have  paid  all  calls  for  the  time  being  due  on  every 
share  held  by  him/'  is  that  the  Company,  in  the  event  of 
a  call  being  made,  shall  have  the  security  of  all  the  shares 
held  by  the  shareholder  in  respect  of  which  it  is  made. 
Suppose  a  shareholder  owns  shares  in  two  classes  of 
shares,  A.  and  B.,  and  a  call  is  made  on  shares  A.  payable 
on  the  1st  January,  and  a  call  on  shares  B.  payable  on 
the  10th  February  following,  and  he  pays  the  call  on  the 
former,  but  does  not  pay  the  call  on  the  latter ;  if  he  could 
transfer  shares  A.  without  paying  the  call  on  shares  B. 
the  security  which  the  Company  had  for  the  payment 
of  the  call  on  shares  B.  would  be  lessened ;    he  might 
remain  the  holder  of  those  shares    and  be  insolvent. 
The  same  policy  is  manifested  in  the  proviso  to  sect.  75, 
by  which  "  no  shareholder  shall  be  entitled  to  vote  at  any 
meeting"  of  the  Company  "  unless  he  shall  have  paid 
&U  the  calls  then  due  upon  the  shares  held  by  him/1 
[He  also  cited  sects.  6, 14,  56,  57,  61,  62,  64.]     [Kelly 
C.  B.    Are  the  three  instalments  by  which  the  prefer- 
ence shares  were  to  be  paid  up  a  "  call"  ?  That  was  the 
original  constitution  of  those  shares.]     It  is  immaterial 
whether  the  payment  was  made  in  pursuance  of  the 
original  terms  on  which  the  shares  were  taken,  or  by  a 
subsequent  resolution  of  the  Company.     [Kelly  C.  B. 
You  must  contend  that  the  three  calls,  if  they  may  be 
so  termed,  having  been  paid  in  July,  1848,  the  holder 
2  p  2 


42*  EXCH.  CH.  EASTER  VACATION. 

1867.       might,  in  August,  September  and  October,  have  trans- 

Hobberstt    ferred  those  shares;  but  if  anything  delayed  the  transfer 

Manchester,  unt^  ^e  ^ad  November,  when  a  call  was  made  on  the 

R^a       original  25/.  shares,  the  power  to  transfer  the  other 

Company,     shares  would  cease.]    Further.   A  transfer  of  stock  is 

subject  to  the  same  restrictions  as  a  transfer  of  shares. 

[He  was  stopped  on  the  second  point.] 

Mellish  (Quoin  with  him),  for  the  plaintiff,  was  not 
called  upon. 

Kelly  C.  B.—We  ought  not  to  trouble  Mr.  Manisty 
to  argue  the  second  point,  for  we  are  all  of  opinion 
that  upon  the  true  construction  of  the  language  of  stat 
8  &  9  Vict  e.  16.  s.  16.  no  condition  is  imposed  upon 
the  holder  of  these  shares  or  of  this  stock  which  has  not 
been  complied  with,  and  therefore  the  plaintiff  was 
entitled  to  have  the  transfer  registered. 

We  have  only  to  look  at  the  words  of  the  section  to 
see  that  a  state  of  things  is  contemplated  in  which  a 
shareholder  desires  to  transfer  shares  on  which  a  call 
has  been  made  and  is  then  overdue  and  unpaid.  He 
cannot  make  the  transfer  until  he  has  paid  that  call; 
and  if  it  happen  that,  at  the  time  when  he  seeks  to  make 
the  transfer,  besides  the  call  in  respect  of  those  shares 
remaining  unpaid  a  call  or  calls  in  respect  of  another 
class  of  shares  of  which  he  is  also  the  holder  has 
been  made  and  remains  unpaid,  the  additional  security 
is  given  to  the  Company  that  the  transfer  shall  not  be 
made  until  not  only  the  call  in  arrear  in  respect  of  the 
shares  sought  to  be  transferred  but  the  call  or  calls  in 
respect  of  the  other  class  of  shares  shall  have  been 
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satisfied.    The  words  are:  "No  shareholder  shall  be        1867. 


entitled  to  transfer  any  share,  after  any  call  shall  have  HubbxebtT 
been  made  in  respect  thereof,  until  he  shall  have  paid  Mahchmteb, 
such  call."  Assume  that  the  section  had  stopped  there ;  Ki^way 
clearly  it  contemplates  a  shareholder  who  is  the  owner  Company. 
of  a  share  or  shares  upon  which  a  call  has  been  made, 
and  at  the  time  when  he  seeks  to  make  the  transfer  that 
call  remains  due  and  unpaid.  It  goes  on,  "  nor  until  he 
shall  have  paid  all  calls  for  the  time  being  due  on  every 
share  held  by  him."  But,  before  the  liability  to  pay  the 
one  or  the  other  is  imposed  as  a  condition  upon  which  the 
transfer  shall  be  registered,  the  state  of  things  to  which 
the  words  of  the  section  apply  must  exist,  that  is,  a  call 
must  have  been  made  which,  at  the  time  the  transfer 
is  applied  for,  remains  unpaid;  and  therefore,  supposing 
two  classes  of  shares  to  be  in  existence,  and  the  share- 
holder to  be  the  owner  of  shares  in  both,  the  condition 
does  not  attach  unless  on  both  classes  of  shares,  at  the 
time  the  transfer  is  demanded  or  required  to  be  made, 
a  call  or  calls  have  been  made  and  remain  unpaid.  We 
all  agree  that  the  judgment  of  the  Court  of  Queen's 
Bench  on  this  point  is  correct. 

The  other  consideration,  if  it  were  necessary  to  resort 
to  it,  is  still  less  open  to  doubt  The  10/.  preference 
shares  in  respect  of  which  the  instalments  or  calls  had 
been  made,  (speaking  for  myself,  I  doubt  whether  the 
payment  on  those  shares  can  properly  be  termed  a 
call  but,  by  whatever  name  they  are  described,)  had 
been  fully  paid  up  some  time  before  any  call  was  made 
on  the  original  25/.  shares.  And  these  preference  shares 
were  converted  into  stock,  a  different  description  of 
property,  constituting  of  itself  a  portion  of  the  capital 
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1867.       8*ock  or  property  of  the  Company.  To  say  that  sect  16 

HcBBERSTY    aPP^e8  to  that  stock,  and  that  the  holder  of  that  stock 

Mabcdbstkb    *8  *°  ^e  deemed  the  holder  of  shares  because  stock  is 

&c.  something  into  which  what  once  were  shares  have  been 

Company,      converted,  and  that  a  portion  of  that  stock  shall  not  be 

transferred  until  calls  made  upon  some  other  totally 

different  and  distinct  class  of  shares  have  been  paid, 

would  be  contrary  to  the  language  and  the  intent  of  the 

statute  and  to  every  principle  whether  of  convenience  or 

justice  among  different  classes  of  shareholders.    Upon 

both  grounds  therefore  the  judgment  of  the  Court  of 

Queen's  Bench  was  right,  and  must  be  affirmed. 

By  using  the  term  "  overdue"  I  must  not  be  supposed 
to  have  expressed  an  opinion  that,  if  a  call  has  been 
made  upon  two  classes  of  shares  the  shareholder  being 
the  owner  of  shares  in  both,  though  one  or  other  of  the 
calls  may  not  have  become  payable,  the  case  might  not 
be  within  the  operation  of  sect  16.  Whether  the  time 
has  arrived  for  the  payment  of  the  call  or  not,  it  may  be 
that  upon  the  true  construction  of  the  section  it  would 
equally  apply. 

The  rest  of  the  Judges  concurring, 

Judgment  affirmed. 
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Hannaot,  appellant,  Foulgeb,  respondent.       S^A 

A  licensed  victualler,  within  the  Metropolitan  Police  District,  who  has  Licensed 

obtained  an  occasional  licence  from  the  Excise,  with  the  consent  of  a  victualler. 

justice  of  the  peace,  under  stats.  25  &  26  Vict.  c.  22.  8.  13.  and  26  &  27  Occasional 

Vict  c.  33.  s.  20.,  requires  also  an  occasional  licence  from  the  Com-  licence. 

missioner  of  Police  under  stat.  27  &  28  Vict.  c.  64.  *.  5.,  in  order  to  26  &  27  Vict. 

enable  him  lawfully  to  supply  excisable  liquors  at  a  public  ball  held,  off  c.  33.  *.  20. 

his  own  premises,  on  premises  which  are  neither  a  public  house  nor  a  27  $  28  VicU 

refreshment  house.  <■.  G4.  a*.  5. 7. 

C*  ASE  stated  by  a  Police  magistrate  of  the  Metropolis 
under  stat.  20  &  21  VicU  c.  43. 

An  information  was  preferred  by  the  appellant,  a 
Superintendent  of  Police,  against  the  respondent,  under 
stat  27  &  28  Vict  c.  64.  s.  5.,  charging  that  he  being  a 
licensed  victualler  did,  at  a  certain  public  ball  holden  on 
the  14th  December j  1866,  at  the  Hanover  Square  Rooms, 
within  the  Metropolitan  Police  District,  expose  for  sale 
and  sell  excisable  liquors  between  the  hours  of  one  and 
four  a.m. 

At  the  hearing  it  appeared  that  the  respondent  was  a 
licensed  victualler,  carrying  on  his  business  at  New 
Quebec  Street,  in  the  parish  of  Marylebone,  and  within 
the  Metropolitan  Police  District.  On  the  occasion  of  a 
public  ball  which  was  to  be  holden  at  the  Hanover  Square 
Rooms  on  the  night  and  morning  of  the  13th  and  14th 
December,  1866,  he  obtained  from  the  Excise  authorities, 
with  the  consent  of  a  justice  of  the  peace,  an  occasional 
licence  under  stats.  25  &  26  Vict.  c.  22.  s.  13.  and  26  & 
27  Vict  c.  33.  s.  20.,  by  which  he  was  authorised  to  sell 
excisable  liquors  during  certain  hours  specified  in  the 
consent  of  the  justice,  within  which  hours  were  included 
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1867.  the  hours  between  one  and  fonr  a.m.,  on  the  morning 
Hanmant  of  the  14th  December,  1866,  at  the  public  ball  at  the 
Foulon.  Hanover  Square  Rooms.  All  the  requisitions  in  that 
behalf  of  these  two  statutes  were  duly  complied  with  by 
the  respondent,  and  the  occasional  licence  and  consent 
of  the  justice  were  in  all  respects  formal  and  valid. 
The  respondent,  then  being  under  the  belief  that  an 
occasional  licence  from  the  Chief  Commissioner  of  the 
Metropolitan  Police  was  also  necessary  under  stat.  27  & 
28  Vict,  c.  64.  «.  7,  8.,  on  the  13th  December,  1866, 
applied  to  him  for  one,  which  was  refused.  The  respond- 
ent, however,  disregarding  this  refusal,  on  the  morning 
of  the  14th  December,  1866,  at  the  public  ball  at  the 
Hanover  Square  Room*,  did  expose  for  sale  and  sell 
between  the  hours  of  one  and  four  a. m.  certain  excisable 
liquors.  Those  rooms  are  not  a  public  house  or  refresh- 
ment house  within  the  meaning  of  stat.  27  &  28  VtcL 
c.  64. 

The  magistrate  dismissed  the  information,  assigning 
as  the  grounds  of  his  decision  mainly,  "that  the  27&28 
Vict.  c.  64.,  described  statutably  as  '  the  Public  House 
Closing  Act,  1864/  was  really  a  bill  for  the  closing  of 
public  and  refreshment  houses,  and  that  the  provisions 
were  not  applicable  to  acts  done  by  licensed  victuallers 
out  of  public  houses.  The  preamble  of  the  Act  states  that 
'  it  is  expedient  to  amend  the  law  relating  to  the  closing 
of  public  houses  and  refreshment  houses  within  the 
Metropolitan  Police  District1,  and  then  in  the  5th  section 
prohibits  licensed  victuallers  from  selling  excisable 
liquors  and  other  articles  between  the  hours  of  one  and  four 
a.m.  '  in  any  house,  room,  garden,  or  other  place.'  I 
considered  that  the  said  words  applied  to  public  houses 
and  refreshment  houses  only,  or  to  what  might  be  taken 
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upon  a  reasonable  construction  as  their  appurtenances.        1867. 
Furthermore,  although  the  26  &  27  Viet,  c  88.  and     hahhabt 
The  Public  House  Closing  Act,  1864,  were  passed  in     ^J^ 
consecutive  sessions  of  Parliament,  I  do  not  find  in  the 
later  Act  any  words  repealing  the  provisions  of  the 
former  Act.    I  inferred  that  it  was  the  intention  of  the 
Legislature  that  the  earlier  arrangement  for  allowing 
licensed  victuallers  to  supply  excisable  liquors  at  a 
public  ball  was  to  hold  good.     I  considered  this  the 
more  inasmuch  as  a  perfect  machinery  against  abuse 
was  provided  by  the  earlier  Act  Furthermore,  I  thought 
that  an  occasional  licence  from  the  Chief  Commissioner 
of  Police  would  not  suffice  to  keep  a  licensed  victualler 
dear  from  danger  of  the  law  unless  he  had  obtained  the 
occasional  licence  from  the  Excise  and  the  consent  of 
the  justice  of  the  peace  contemplated  in  the  earlier  Acts, 
and  therefore  that  the  provisions  of  the  earlier  Acts  were 
not  repealed.    Finally,   I  considered   that  the  offence 
specified  in  the  summons  was  in  nowise  the  mischief 
against  which  The  Public    House  Closing  Act   was 
directed,  and  so  I  dismissed  the  summons." 
The  questions  for  the  opinion  of  the  Court  were : — 
First.  Whether  the  occasional  licence  from  the  Chief 
Commissioner  of  Police  within  the  Metropolitan  Police 
District  under  The  Public  House  Closing   Act  was 
necessary  to  a  licensed  victualler  who  had  obtained  the 
occasional  licence  from  the  Excise  with  consent  of  a     - 
justice  of  the  peace  (under  stats.  25  &  26  Vict  c.  22.  $.  13. 
and  26  &  27  Vict.  c.  88.  s.  20.),  in  order  to  enable  him 
lawfully  to  supply  excisable  liquors  at  a  public  ball  off 
his  own  premises,  such  other  premises  not  being  a  public 
house  or  refreshment  house. 
Secondly.    Generally,  whether  the  provisions  of  The 
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1867.       Public  House  Closing  Act  were  applicable  to  acts  done 
Hannant     tyr  licensed  victuallers  and  refreshment  house  keepers, 
Foulgeb.     8UC^  ^^  not  being  done  within  or  upon  public  houses 
or  refreshment  houses. 

F.  M.  White,  for  the  appellant — The  magistrate  was 
wrong  in  dismissing  the  information.  By  stat.  26  &  27 
Vict.  c.  33.  jt.  20.,  amending  stat.  25  &  26  Vict  c.  22. 
*.  13.,  "  Upon  the  occasion  of  any  public  dinner  or  ball 
it  shall  be  lawful  for  the  person  who  shall  have  obtained 
an  occasional  licence  under  the  provisions  of  the  said 
Act  to  sell  the  said  liquors  during  such  hours  before  or 
after  sunrise  or  sunset  as  shall  be  allowed  and  specified 
in  that  behalf  in  the  consent  to  be  given  by  the  justice 
of  the  peace  for  the  granting  of  such  occasional 
licence."  Then  came  stat.  27  &  28  Vict.  c.  64.  it.  5 
&  7.,  the  former  of  which  enacts : — "  Save  as  hereinafter 
mentioned,  no  licensed  victualler  within  the  limits  of 
this  Act  shall  sell  or  expose  for  sale  or  open  or  keep 
open  any  house,  room,  garden,  or  other  place  for  the 
sale  or  consumption  of  excisable  liquors  or  any  article 
whatsoever  between  the  hours  of  one  and  four  o'clock 
in  the  morning.  No  person  within  the  limits  of  this 
Act  shall  open  or  keep  open  any  refreshment  house,  or 
sell  or  expose  for  sale  or  consumption  in  any  refresh- 
ment house  any  refreshments  or  any  article  whatsoever 
between  the  above  mentioned  hours;"  imposing  a 
penalty.  "  Nothing  herein  contained  shall  preclude  a 
licensed  victualler  from  selling  excisable  liquors  to  or 
allowing  the  same  to  be  consumed  by  persons  lodging  in 
his  house,  or  the  keeper  of  a  refreshment  house  from 
selling  refreshments  to  or  allowing  the  same  to  be  con- 
sumed by  persons  lodging  in  his  house,  within  the  above 
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mentioned  hours."  And  by  sect.  7,  "  If  any  licensed  1867. 
victualler  or  keeper  of  a  refreshment  house  as  aforesaid  hahnaht 
within  the  limits  of  this  Act  applies  to  the  local  fouloer. 
authority  hereinafter  mentioned  for  a  licence  exempting 
him  from  the  provisions  of  this  Act  on  any  special 
occasion  or  occasions,  it  shall  be  lawful  for  the  local 
authority,  if  in  its  discretion  it  thinks  fit  so  to  do,  to  grant 
to  the  applicant  an  occasional  licence  exempting  him 
from  the  provisions  of  this  Act  during  certain  hours 
and  on  a  special  occasion  or  occasions  to  be  specified  in 
the  licence ;  and  no  licensed  victualler  or  keeper  of  a 
refreshment  house  to  whom  an  occasional  licence  has 
been  granted  under  this  Act  shall  be  subject  to  any 
penalty  for  a  contravention  of  this  Act  during  the  time 
to  which  his  occasional  licence  extends,  but  he  shall 
not  be  exempted  by  such  occasional  licence  from  any 
penalty  to  which  he  may  be  subject  under  any  other  Act 
of  Parliament." 

Sect.  8  defines  the  persons  and  bodies  of  persons  who 
shall  be  deemed  local  authorities  capable  of  granting 
occasional  licences  for  the  purpose  of  that  Act :  that  for 
the  Metropolitan  Police  District  being  "  the  Commis- 
sioner of  Police  for  the  Metropolis,"  subject  to  the 
approbation  of  a  Secretary  of  State.  The  effect  of 
this  statute  is  to  superadd  a  fresh  licence  to  that  pre. 
vioualy  required  by  stat.  26  &  27  Vict  c.  33.  s.  20. 
Refreshment  houses  are  defined  by  stat.  23  &  24  Vict 
c.  27.  s.  6.,  "  All  houses,  rooms,  shops,  or  buildings  kept 
open  for  public  refreshment,  resort,  and  entertainment  at 
any  time  between  the  hours  of  nine  of  the  clock  at  night 
and  five  of  the  clock  of  the  following  morning,  not 
being  licensed  for  the  sale  of  beer,  cyder,  wine  or  spirits 
respectively/' 
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1867.  Brawn  (Lucius  Kelly  with  him),  for  the  respondent— 

Hasnant  The  magistrate  did  right  in  refusing  to  convict  the 
Fouloie.  respondent  The  question  is  whether  stat  27  &  28 
Vict.  c.  64.  s.  20.  repeals  stats.  26  &  26  Vict,  e.  22. 
s.  18.  and  26  &  27  Vict  c.  88.  s.  20.  [Blackburn  J. 
No.  They  may  well  stand  together.  Some  regulations 
are  for  the  protection  of  the  revenue,  others  for  the 
preservation  of  order.]  The  Legislature  cannot  be 
supposed  to  have  intended  that  a  party  should  go  through 
the  ceremony  of  procuring  two  licences  for  the  same 
thing.  From  the  title  and  the  preamble  to  stat  27  &  28 
Vict.  c.  64.  it  appears  that  the  object  of  that  Act  was 
"  to  amend  the  law  relating  to  the  closing  of  public 
houses  and  refreshment  houses  within  the  Metropolitan 
Police  District,  Sec.,  and  other  places/'  and  sect.  4  gives 
the  same  definition  of  "refreshment  house1'  as  stat 
28  &  24  Vict.  c.  27.  s.  6.  [Blackburn  J.  The  title  and 
preamble  will  not  cut  down  the  enacting  words  of  a 
statute  which  go  beyond  them.  Where  indeed  these 
are  doubtful,  the  preamble  may  assist  in  the  construction. 
Lush  J.  Ashy  appt.,  Lynn,  respt.  (a)  shews  that  a  double 
licence  may  be  necessary  under  statutes  of  this  kind.] 
A  publican  ought  not  to  be  under  greater  restrictions 
than  a  refreshment  house  keeper.  In  the  subsequent 
statute,  28  &  29  Vict.  c.  77.  s.  5.,  the  Legislature  has 
altogether  dispensed  with  police  agency  in  the  Metro- 
polis, and  entrusted  all  licensing  to  magistrates. 

F.  M.  White,  in  reply,  was  stopped  by  the  Court 

Blackbukn  J.  There  can  be  no  doubt  the  magistrate 
here  made  a  mistake.     Before  stat.  27  &  28  Vict  c.  64. 

(a)  7B.&8.  255. 
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a  licensed  victualler  required  a  licence  to  sell  excisable  1867. 
liquors  on  his  premises,  and  so  also  did  the  keeper  of  a  Hahxavt 
refreshment  house.  Previous  Acts  had  given  the  Com-  Fouiakb. 
missioner8  of  inland  revenue  a  right  to  grant  to  the 
licensed  victualler  an  occasional  licence  to  sell  elsewhere 
and  during  such  hours  as  the  justices  should  allow. 
Consequently  at  that  time  the  licensed  victualler  could 
sell  out  of  his  house,  the  refreshment  house  keeper  could 
not  Then  came  stat.  27  &  28  Vict  c.  64.  *.  5.,  in  which 
the  Legislature  say,  "  Save  as  hereinafter  mentioned,  no 
licensed  victualler  within  the  limits  of  this  Act  shall  sell 
or  expose  for  sale  or  open  or  keep  open  any  house,  room, 
garden,  or  other  place  for  the  sale  or  consumption  of 
excisable  liquors  or  any  article  whatsoever  between  the 
hours  of  one  and  four  o'clock  in  the  morning.  No 
person  within  the  limits  of  this  Act  shall  open  or  keep 
open  any  refreshment  house,  or  sell  or  expose  for  sale 
or  consumption  in  any  refreshment  house  any  refresh- 
ments or  any  article  whatsoever  between  the  above 
mentioned  hours."  It  is  impossible  without  putting  an 
extreme  strain  on  the  words  to  say  that  the  Legislature 
knowing,  as  they  must  be  taken  to  have  known,  that  a 
licensed  victualler  might  sell  out  of  his  house  while  a 
refreshment  house  keeper  could  not,  forbade  the  licensed 
victualler  to  sell  anywhere  at  certain  hours  in  the  morn- 
ing while  they  allowed  the  refreshment  house  keeper 
to  do  so  provided  it  was  not  on  his  premises.  Then 
*ect.  7  says  that  any  licensed  victualler  or  keeper 
of  a  refreshment  house  may  obtain  an  occasional 
licence  from  the  local  authority  exempting  him  from 
the  provisions  of  the  Act  during  certain  hours  and  on 
special  occasions,  in  which  event  he  shall  not  be  subject 
to  any  penalty  so  far  as  that  Act  is  concerned ;  but  that 
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1867#        does  not  protect  him  from  any  penalty  imposed  by  any 
other  Act  of  Parliament.     I  can  put  no  construction 


Hannant 


„    ▼•  on  these  words  except   that   a   licensed   victualler  is 

FOULGKB.  r 

still  obliged  to  have  a  licence  under  the  former  Acts 
from  the  Commissioners  of  inland  revenue  to  enable 
him  to  sell  off  his  premises  and  also  a  licence  from  the 
local  authority.  Any  other  construction  would  be  defeat- 
ing the  object  of  the  Act,  the  intention  of  which  was  that 
the  local  authority  should  have  a  control  over  the  party 
between  one  and  four  in  the  morning,  the  revenue 
licence  for  other  purposes  still  remaining. 

Shee  J.  concurred. 

Lush  J.  I  am  of  the  same  opinion.  We  cannot 
read  the  words  of  sect.  5  of  stat.  27  &  28  Vict  c.  64. 
in  the  sense  in  which  the  magistrate  read  them  without 
interpolating  words  not  found  there.  "No  licensed 
victualler  within  the  limits  of  this  Act  shall  sell  or 
expose  for  sale,  or  open  or  keep  open  any  house,  fee.  for 
the  sale  or  consumption  of  excisable  liquors  or  any 
article  whatsoever  between  the  hours  of  one  and  four 
o'clock  in  the  morning.  No  person  within  the  limits 
of  this  Act  shall  open  or  keep  open  any  refreshment 
house,  or  sell  or  expose  for  sale  or  consumption  in  any 
refreshment  house  any  refreshments  or  any  article  what- 
soever between  the  above  mentioned  hours."  The  sec- 
tion therefore  makes  a  distinction  between  a  licensed 
victualler  and  a  keeper  of  a  refreshment  house ;  one  is 
confined  to  the  case  of  selling  on  his  own  premises,  the 
other  has  no  limitation  on  the  place  of  sale ;  so  that  to 
bear  out  the  magistrate's  construction  we  must  insert 
the    words    "  on  his  own  premises"    after   the  words 
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"sell  or  expose  for  sale"  in  the  early  part  of  sect.  5.        1867. 
Now,  when  I    find  the    place   inserted  in   the  next     Hannant 
part  of  the  section,  I  infer  that  it  was  intentionally      fodlqeb. 
omitted  in  the  former  part     So  far  from  there  being 
any  repugnance  or  manifest  absurdity  in  this,  we  see 
that  the  intention  of  the  statute  was  to  make  a  police 
regulation.  Then  if  the  place  is  within  the  Metropolitan 
Police  District,  he  is  further  put  under  the  controul  of 
the  police  during  the  time  between  one  and  four  o'clock 
in  the  morning,  and  must  get  an  additional  licence  from 
them.    I  think  this  is  not  only  within  the  words  but 
the  manifest  intention  of  the  Legislature. 

Case  remitted. 


Jones,  appellant,  Huxtable,  respondent.         1StwS9 

8tat  6  &  7  W.  4.  c.  37.  *.  4.  enacts  that  beyond  the  city  of  London  6  *  7  w-  4- 

&c.  "  all  bread  shall  be  sold  by  weight"  Held,  that  this  is  not  complied  e±*j;  *•  *; 

with  by  weighing  the  dough  before  it  is  put  into  the  oven,  and  allowing  teutng  bread 

&  certain  quantity  for  shrinkage  while  there.  fJ!^ 

OASE  stated  by  a  justice  of  the  peace  of  the  borough 
of  Newport,  in  the  county  of  Monmouth,  under  stat. 
20  &  21  Vict.  c.  43. 

An  information  was  preferred  by  the  respondent,  who 
was  an  inspector  of  weights  and  measures,  against  the 
appellant,  who  was  a  baker  and  seller  of  bread,  under 
stat.  6  &  7  W.  4.  c.  37.  s.  4,  which  enacts  that  "All 
bread  sold  beyond  the  limits  aforesaid"  (i.  e.,  the  city  of 
London  and  the  liberties  thereof,  and  within  the  weekly 
bills  of  mortality  and  ten  miles  of  the  Royal  Exchange,) 
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1867.  "  shall  be  sold  by  the  several  bakers  or  sellers  of  bread 
jonbs  respectively  beyond  the  said  limits  by  weight,"  under  a 
Huxtabl*.  penalty:  "Provided  always,  that  nothing  in  this  Act 
contained  shall  extend  or  be  construed  to  extend  to 
prevent  or  hinder  any  such  baker  or  seller  of  bread  from 
selling  bread  usually,  sold  under  the  denomination  of 
French  or  fancy  bread  or  rolls  without  previously  weigh- 
ing the  same." 

It  appeared  by  the  evidence  that  by  order  of  the 
respondent  one  T.  Williams  went  to  the  shop  of  the 
appellant  and  asked  for  "a  quartern  set  loaf"  of 
bread ;  with  which  the  shopman  supplied  him,  without 
however  either  weighing  the  loaf  or  being  asked  to 
do  so,  and  received  the  price.  When  weighed  by  the 
respondent  the  loaf  was  found  short  of  weight.  Accord- 
ing to  the  practice  of  the  appellant's  shop,  bread  was 
always  weighed  when  the  customer  required  it,  and 
the  practice  of  the  defendant's  bakery  was  to  weigh  out 
all  the  dough  for  the  set  bread  in  separate  loaves  of 
various  sizes.  It  was  stated  that  both  in  that  bakery 
and  in  the  trade  it  was  the  custom  to  allow  5  os.  on 
every  quartern  loaf  for  shrinkage  in  the  oven,  and  that 
the  longer  the  bread  was  kept  the  more  it  would  lose 
in  weight,  the  quantity  of  loss  depending  in  some  degree 
on  the  weather. 

The  justice  convicted  the  appellant,  and  the  question 
for  the  Court  was  whether  he  was  right. 

F.  A.  Bosanquety  for  the  appellant.— This  conviction  w 
not  for  selling  bread  of  deficient  weight,  but  for  selling 
bread  without  previously  weighing  it  It  is  not  found 
by  the  case  that  the  expression  "  a  quartern/9  as  applied 
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to  a  loaf  of  bread,  means  4  lbs.     [He  referred  to  sects.       1867. 

5,  6,  7  of  stat  6  &  7  W.  4.  e.  37.]     [Lush  3.    Those        ~j^a~ 

sections  make  the  using  wrong  weights  and  refusing  to     hqxiIbls. 

weigh  bread  when  required  distinct  offences  from  the 

present.]     The  baker  would  be  justified  in  guessing  at 

the  weight  of  the  loaf  and  then  selling  it ;  for  the  object 

of  the  Act  was  to  prevent  the  selling  bread  by  bulk,  as 

the  baker  might  by  contrivance  make  it  look  larger  and 

heavier  than  it  really  was.     So  stat.  5  &  6  W.  4.  c.  68. 

s.  9.  directs  that  coah  shall  be  sold  by  weight,  not  by 

measure. 

J.  A.  Bussett,  for  the  respondent. — The  object  of  the 
Act  was  to  insure  the  delivery  «f  a  specified  quantity  of 
bread,  not  dough.  With  this  view  it  directs  that  bread 
shall  be  sold  "by  the  several  bakers  or  sellers"  by 
weight ;  and  although  the  old  denominations,  quarterns, 
&c.,  may  be  retained,  the  bread  shall  not  be  sold  by 
them.  [Blackburn  J.  The  Act  for  regulating  the  sale 
of  bread  in  London,  8  G.  4  c.  cvi.,  from  which  this  Act 
is  for  the  most  part  copied,  prohibits  the  sale  of  bread 
by  denomination  for  two  years  only  from  the  commence- 
ment of  the  Act,  sects.  6  and  7,  thus  giving  all  parties 
two  years  to  learn  that  the  sale  of  bread  must  be  by 
▼eight] 

F.  A.  Bosanquet,  in  reply. 

Blackbukn  J.  This  conviction  is  right,  and  ought  to 
be  supported.  This  section  of  the  statute  ordains,  under 
a  penalty,  that  no  bread  shall  be  sold  except  by  weight, 
though  it  does  not  say  that  the  seller  must  weigh  it  at  the 

vol.  vni.  2  o  b.  &  s. 
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1867.  time  of  sale.  Now,  if  bread  is  sold  by  the  loaf  or  quartern, 
j0NE8  that  is  not  selling  or  professing  to  sell  by  weight,  and  the 
HuzTiBLs.  <lue8tion  therefore  is,  whether  the  facts  stated  in  the  case 
before  us  shew  that  there  has  been  a  selling  by  the  loaf. 
First.  There  was  no  weighing  of  the  loaf  sold.  If  it  was 
intended  to  be  of  the  weight  of  4  lbs.,  but  through  mis- 
take or  otherwise  it  was  not  really  that  weight,  the  seller 
would  not  be  subject  to  this  penalty,  for  the  statute  sup- 
posed that  against  such  contingencies  customers  would 
take  care  of  themselves  by  insisting  on  the  bread 
being  weighed.  Here  was  taken  a  sum  per  loa£  and 
the  facts  given  in  evidence  of  the  system  followed  by  the, 
baker,  that  he  weighed  the  dough  before  put  into  the 
oven  and,  although  it  would  probably  lose  in  weight 
after  it  was  taken  out,  never  took  any  step  to  ascertain 
the  weight  of  the  bread,  lead  to  an  almost  necessary 
inference  that  the  sale  was  by  denomination  only. 

Sheb  J.  concurred* 

Lush  J.  This  statute  was  intended  for  the  protection 
of  buyers,  and  with  that  view  prohibits  the  baker  from 
selling  bread  except  by  weight :  if  he  sells  in  any  other 
way  he  is  liable  to  a  penalty.  The  magistrate  was  right 
in  concluding  that  the  bread  here  was  sold  by  denomination 
and  not  by  weight.  It  is  the  practice  of  this  baker,  and, 
as  I  understand,  of  others  also,  to  put  dough  already 
weighed  into  the  oven,  but  never  to  weigh  the  loaves 
after  they  come  out.  That  is  a  strong  fact,  tending  to 
shew  that  the  appellant  did  not  mean  to  sell  by  weight 
The  loaves  may  come  out  of  the  oven  short  of  4  lbs, 
while  there  is  no  chance  of  their  coming  out  heavier, 
and  it  also  appears  that  afterwards  their  weight  may 
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be  diminished  by  the  atmosphere.    When  I  find  all  this        1867. 
done  systematically,  I  come  irresistibly  to  the  conclusion        j0hes 
that  the  appellant  sold  by  denomination.  It  is  true  there    huxtabls. 
is  no  provision  that  binds  him  to  weigh  the  bread  in  the 
presence  of  the  customer.    But  I  do  not  see,  under  the 
circumstances,  how  a  man  can  sell  by  weight  without 
weighing. 

Judgment  for  the  respondent. 


END   OF   EASTKR  VACATION. 
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TRINITY     TERM, 

XXX.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this 
Term  were : 

COCKBURN  G.  J.         I  MELLOR  J. 

Blackburn  J.        L         Shee  J. 


Z^2^'  Baker  against  Stephens. 

Common  Bv  sect.  15  of  The  Common  Law  Procedure  Act,  1854, 17  &  18  VkU 

Law  Pro-  c.  125.,  an  arbitrator  acting  under  a  document  authorizing  a  reference 

cedure  Act,  or  compulsory  order  of  reference,    or  under  any  order  referring  ma 

1854,  17  &  18  award  back,  shall  make  his  award  (unless  such  document  or  order  con- 

Vict.  c.  125.  tain  a  different  limit  of  time)  within  three  months  "  after  he  shall  have 

s.  15.  been  appointed,  and  shall  hare  entered  on  the  reference,  &c"  Held  that 

Time  for  an  award,   whether  original  or  amended,  is  made  in  time  if  mads 

making  award,  within  three  months  from  holding  the  first  meeting  for  the  purpose  of 

Order  re-  considering  the  matters  referred,  and  that  in  the  case  of  an  amended 

f  erring  award  award  the  date  of  the  order  referring  it  back,  and  not  the  date  of  original 

bark.  appointment,  was  intended. 


T 


HE  declaration  stated  that  an  action  had  been  com- 
menced and  was  pending  in  this  Court  for  the 


XXX.  VICTORIA.  439 

recovery  of  a  debt  claimed  to  be  due  from  the  defendant       1867. 
to  the  plaintiff,  and  thereupon,  by  an  order  made  by       baks* 
one  of  the  Judges  of  the  Court,  all  matters  in  difference     g^pa^ . 
in  the  cause  were  referred  to  two  arbitrators ;  that  they 
took  upon  themselves  the  reference,  and  made  and  pub- 
lished their  award,  by  which  they  awarded  that  the 
plaintiff  was  entitled  to  recover  from  the  defendant 
2082.  7*.  Id.  for  his  debt,  which  sum  they  ordered  and 
directed  the  defendant  to  pay  to  him;  and  further  that 
the  defendant  should  pay  to  the  plaintiff  his  costs  of  the 
reference,  and  the  costs  of  the  award,  and  also  his  own 
costs.  It  then  alleged  that  by  a  rule  of  Court  the  award  was 
remitted  back  to  the  arbitrators,  who  awarded  that  they 
found  no  reason  to  alter  their  first  award,  and  that  the 
defendant  should  pay  to  the  plaintiff  his  costs  of  the 
further  reference,  and  the  costs  of  the  further  award, 
and  also  his  own  costs  of  the  further  reference ;  that 
the  plaintiff  afterwards  paid  to  the  arbitrators  the  costs 
of  the  award  and  further  award ;  that  the  plaintiff's 
costs  of  the  cause  and  of  the  reference  and  further 
reference,  and  the  costs  of  the  award    and    further 
award,  were  duly  taxed  at  divers  sums  amounting  to 
2672. 9*.  6rf.,  and  all  conditions  were  fulfilled  and  all 
things  happened  and  all  times  elapsed  necessary  to 
entitle  the  plaintiff  to  be  paid  the  sums  of  2081  7*.  Id. 
and  2672.  9*.  6A,  yet  the  defendant  had  not  paid 
them. 

Plea.  That  the  rule  of  Court  ordering  that  the  award 
should  be  remitted  back  to  the  arbitrators  was  made  on 
the  12th  June,  1865,  and  the  arbitrators  did  not  make 
the  further  award  within  three  mouths  after  the  date 
of  the  order  and  after  entering  on  the  reference,  and 
no  different  limit  of  time  was  contained  in  the  order, 
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1867.  nor  wa8  an7  consent  in  writing  made  by  the  parties  to 
Bame  enlarge  the  term  for  making  the  farther  award,  nor  was 
Stxpbkxs.  mny  en^argeinent  of  the  term  for  making  it  ordered 
or  allowed  by  the  Court,  or  by  any  Judge  thereot 

Issue. 

On  the  trial,  before  Blackburn  J.,  at  the  Middle** 
Sittings  in  Mehadmas  Term,  1866,  it  appeared  that  the 
action  was  brought  by  the  plaintiff,  who  was  a  house 
decorator  and  had  been  employed  to  decorate  a  house 
of  the  defendant.  The  matters  in  difference  haying 
by  a  Judge's  order  dated  the  5th  May,  1864,  been 
referred  to  two  arbitrators,  one  named  by  each  party, 
they  made  their  award  on  the  3rd  May,  1866,  in  favour 
of  the  plaintiff  for  the  debt  claimed  by  him,  vis., 
203/.  Is.  Id.,  and  that  the  defendant  should  pay  the 
costs  of  the  reference  and  of  the  award.  In  Trinity 
Term,  June  12th,  1865,  a  rule  for  setting  aside  the 
award  on  the  ground  that  the  arbitrators  had  received 
the  evidence  on  behalf  of  the  plaintiff  in  the  absence 
of  the  defendant,  and  without  any  notice  to  him, 
was  made  absolute,  upon  the  authority  of  Dobson  v. 
Graves  (a),  in  the  following  terms:  "That  the  award 
made  between  the  parties  be  remitted  to  the  arbitrators 
for  their  reconsideration  and  determination."  The  arbi- 
trators were  willing  to  proceed,  but  the  defendant's  at- 
torneys wished  to  have  fresh  arbitrators.  After  some 
correspondence  the  arbitrators  determined  to  proceed 
with  the  reconsideration  of  their  award,  and  on  the  29th 
July  gave  notice  of  an  appointment  for  the  8th  August. 
The  defendant's  attorneys  wrote  to  the  arbitrators  de- 
clining to  attend.  The  arbitrators  met  on  the  8th 
August,  but,  the  defendant's  attorneys  not  attending,  they 

(a)  6  Q.  B.  637. 
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agreed  not  to  proceed,  and  as  the  vacation  had  com-        1867. 
menced  nothing  Anther  was  done  until  the  5th  October,       Bakeb 
when  the  arbitrators,  being  urged  by  the  plaintiff  to     stbphbm. 
proceed,  gave  a  notice,  which  was  served  on  the  attorneys 
for  both  sides,  that  they  appointed  the  19th  October 
peremptorily  to  proceed,  and  that,  if  either  of  the  parties 
should  without  reasonable  excuse  fail  to  attend,  they 
would  proceed  ex  parte.       The  arbitrators  and  the 
plaintiff  with  his  attorney  met  on  that  day,  but  the 
defendant's  attorneys  did  not  attend;  and,  in  conse- 
quence of  a  statement  in  a  letter  from  them  that 
their  counsel  was  out  of  town,  the  arbitrators  de- 
ferred  the  reconsideration   of  their  award  until  the 
31st  October.    On  the  28th  the  defendant's  attorneys 
wrote  that  they  should  not  attend  any  meeting  until 
they  had  had  an  opportunity  of   seeing  their  counsel 
and  applying  to   the  Court  for  directions.     On  the 
31st  the   arbitrators,  the    plaintiff  and  his  attorney 
attended,  and  after  having  waited  an  hour  for  the 
defendant's  attorneys,  who  did  not  appear,  the  arbi- 
trators took  the  evidence    on  behalf   of   the   plain- 
tiff, and  afterwards  prepared  a  statement  of  the  pro- 
ceedings of  the  meeting  and  sent  it  with  a  letter  to 
the  defendant's  attorneys.    On  the  18th  November  the 
arbitrators  made  another  peremptory  appointment  for  the 
23rd,  which  was  postponed  to  the  25th  in  order  to  give 
the  defendant  an  opportunity  of  applying  to  the  Court. 
At  that  appointment  the  arbitrators,  the  plaintiff  and 
his  attorney  attended,  and  a  clerk  of  the  defendant's 
attorneys  came  and  protested  against  the  arbitrators  pro- 
ceeding with  the  reference,  but  declined  to  examine  the 
plaintiff's  witnesses  or  to  take  any  part  in  the  meeting. 
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1867.       The  arbitrators  made  their  farther  award  on  the  6th 
Bakml       January, 1866. 
Stephehs.         The  jury  gave  a  verdict  for  the  plaintiff  for  the  amount 
of  both  sums,  viz.,  470/.  16*.  7rf.,  leave  being  reserved  to 
move  to  reduce  it 

In  Michaelmas  Term,  NatmUh  obtained  &  rule  nisi 
accordingly,  on  the  ground  that  the  award  was  void,  not 
having  been  made  within  three  months  pursuant  to  The 
Common  Law  Procedure  Act,  1864,  17  &  18  Vict.  c.  125. 
m.  15.,  which  enacts : — "  The  arbitrator  acting  under  any 
such  document"  (that  is,  authorizing  the  reference)  "or 
compulsory  order  of  reference  as  aforesaid,  or  under  any 
order  referring  the  award  back,  shall  make  his  award 
under  his  hand,  and  (unless  such  document  or  order 
respectively  shall  contain  a  different  limit  of  time) 
within  three  months  after  he  shall  have  been  appointed, 
and  shall  have  entered  on  the  reference,  or  shall  have 
been  called  upon  to  act  by  a  notice  in  writing  from 
any  party,  but  the  parties  may  by  consent  in  writing 
enlarge  the  time  for  making  the  award :"  &c. 

Coleridge  and  Hance  shewed  cause. — The  three 
months  within  which  the  further  award  must  be  made 
in  pursuance  of  stat  17  &  18  Vict.  c.  125.  *.  15.  began 
to  run  from  the  time  when  the  arbitrators  began  to 
reconsider  their  award,  not  from  the  date  of  the  order 
remitting  it  to  them  for  their  reconsideration.  They 
"  entered  on  the  reference"  on  the  81st  October,  1866, 
when  they  first  took  evidence  in  the  matter;  and  there- 
fore the  further  award,  which  is  dated  the  6th  January, 
1866,  was  made  in  time. 

Further,  the  defendant  is  estopped  from  saying  that 
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the  award  was  not  made  in  time,  as  the  delay  was  1867. 
caused  by  himself;  Andrews  v.  EUiott  (a),  affirmed  in  Bame 
error  (4),  Tyerman  v.  Sfniih  (c>  Sxiphws. 

Pollock  and  Nasmith,  in  support  of  the  rule. — The 
arbitrators  "  entered  on  the  reference"  when  they  first 
acted  as  such  nnder  the  order  referring  the  award  back. 
Therefore  the  three  months  mentioned  in  sect.  15  began 
to  run  from  the  time  of  their  giving  notice  to  the  parties 
to  attend  before  them.  If  an  enlargement  Of  the  time 
was  necessary,  the  parties  might  have  consented  to  it,  or 
an  application  might  have  been  made  to  the  Court  or  a 
Judge,  under  sect.  15,  for  that  purpose. 

The  defendant  has  a  right  to  take  this  objection,  for 
he  never  attended  before  the  arbitrators  or  submitted 
himself  to  their  jurisdiction. 

Cockbubn  C.  J.  This  rule  must  be  discharged.  The 
question  turns  on  the  construction  to  be  put  upon  the 
15th  section  of  The  Common  Law  Procedure  Act,  1854. 
[His  Lordship  read  it.]  I  think  the  only  sound  con- 
struction of  the  sectioni  and  the  only  construction  which 
will  not  involve  very  great  inconveniences,  is  that  the 
three  months  within  which  the  original  or  amended 
award  is  to  be  made  begin  to  run  from  the  time  when 
the  arbitrator  not  merely  assented  to  act  but  actually 
proceeded  to  exercise  his  functions.  The  present  is  the 
case  of  an  award  referred  back  by  order  of  the  Court  to 
he  reconsidered ;  and  some  difficulty  arises  in  applying 
the  section  to  such  a  case.  But  I  think  the  words  may 
he  construed  so  as  to  have  the  same  effect  as  in  the  case 

(a)  5  A  #  A  602.  (b)  6  &  #  A  338. 

(0  6  £  #  A  719. 


444  TRINITY  TERM. 

1867,       °f  an  original  award.    And  therefore  the  three  months 
BlKKE       began  to  run  from  the  time  the  arbitrators  entered  upon 
Stkpbehs     ^6  re^erence  ™tii  a  ^ew  to  the  reconsideration  of  the 
award. 


Blackburn  J.  By  the  terms  of  sect.  15,  before  the 
time  for  making  the  award  begins  to  run  the  arbitrator 
must  not  only  have  been  appointed  but  have  entered  on 
the  reference.  In  the  case  of  an  award  referred  back 
the  first  condition  cannot  refer  to  the  original  appoint- 
ment of  the  arbitrator,  it  must  refer  to  the  order 
referring  the  award  back ;  otherwise  in  the  great  majority 
of  cases  the  time  for  making  the  further  award  would 
have  elapsed  before  the  original  award  was  referred  back. 
The  enactment  would,  in  effect,  say  that  no  time  at  all 
should  be  allowed. 

The  second  condition  is, "  and  shall  have  entered  on  the 
reference.1'  The  contention  for  the  defendant  was  that 
these  words  mean  accepting  the  appointment  of  arbitra- 
tors. And,  if  that  be  so,  the  arbitrators  in  the  present  case 
entered  on  the  reference  when  they  accepted  the  burden 
of  it,  and  the  three  months  would  have  elapsed.  But  I 
think  that  is  not  the  meaning.  The  section  proceeds, 
"  or  shall  have  been  called  upon  to  act  by  a  notice  in 
writing  from  any  party :"  this  implies  that  the  arbitrator 
has  accepted  the  office;  it  contemplates  a  notice  to  a 
person  who  had  taken  upon  him  the  burden  of  the  refe- 
rence, but  was  slow  in  proceeding  with  it. 

The  meaning  of  the  phrase  entering  on  the  reference 
is  not  very  clear;  but  it  may,  I  think,  be  construed  so 
as  to  support  the  plaintiff's  case.  Here  the  arbitrators 
gave  notice,  on  the  5th  October,  of  their  intention  to 
proceed  peremptorily ;  and  that  was  so  far  a  step  in  the 
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reference  that  it  gave  them  a  right  to  proceed  ex  parte.        1867. 
Therefore  it  might  be  said  that  the  time  began  to  run       bamb 
from  the  5th  October,  in  which  case  also  the  award,  not     g    v- 
made  till  the  6th  January,  was  out  of  time.     But  the 
phrase  may  also  mean  the  having  the  parties  before 
them,  and  beginning  to  inquire  into  the  matter.     That 
would  afford  a  reasonable  and  proper  time  for  prepara- 
tion before  proceeding  with  the  rehearing.    In  the 
present  case  the  award  was  made  within  three  months 
from  the  first   meeting,  and   therefore  was  made  in 
time.    On  the  other  construction,  if  either  party  puts 
obstacles  in  the  way,  the  whole  three  months  might  elapse 
before  the  arbitrators  began  to  reconsider  the  award. 

Mellor  J.  Two  things  are  contemplated  in  sect.  15 ; 
first,  an  original  order  of  reference ;  secondly,  an  order 
referring  back  an  award.  The  words  of  the  section  are 
more  applicable  to  the  former ;  but  they  were  also  in- 
tended to  apply  to  the  latter.  The  most  reasonable 
construction  is  that  the  words  "  shall  have  entered  on 
the  reference"  mean  something  more  than  the  arbitrator 
merely  taking  upon  himself  the  office,  especially  when 
the  burden  of  entering  on  the  duties  is  imposed  by 
order  of  the  Court  I  also  think  the  giving  notice  of 
a  meeting  does  not  quite  satisfy  the  words.  They  are 
more  completely  satisfied  by  holding  that  the  three 
months  shall  begin  to  run  from  the  time  when  the 
arbitrator  begins  to  deal  with  the  matters  referred,  which 
he  does  not  do  until  the  parties  are  before  him,  or  at 
least  until  he  is  in  a  position  to  proceed  ex  parte  after 
having  given  peremptory  notice. 

Shee  J.  concurred. 

Rule  discharged. 
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Wednesday, 
June  5th. 

Metropolis 
Management 
Amendment 
Act,  1862, 
25  #  26  Viet, 
c.  102.  s.  75. 
General  line 
of  buildings 
in  street,  $c. 
Decision  of 
superintending 
architect 
Order  of 
magistrate* 


Bauman,  appellant,  The  Vestry  of  St.  Pancras, 
respondents. 

The  appellant  applied  to  the  Metropolitan  Board  of  Works  under 
The  Metropolis  Management  Amendment  Act,  186%  25  &  26  VicL 
e.  102.  s.  75.,  for  their  leave  to  build  on  the  forecourt  of  hie  premises, 
and  they  granted  it  conditionally  that  he  did  not  raise  the  building 
above  a  certain  height.  He  did  not  apply  to  accept  the  conditions  ud 
built  a  house  exceeding  that  height  A  complaint  was  thereupon  made 
by  the  vestry  before  a  police  magistrate  charging  that  he  had  erected  a 
building  beyond  the  general  line  of  buildings  in  the  street,  contrary  to 
the  conditions  on  which  the  consent  of  the  Board  was  obtained,  and  in 
contravention  of  that  section.  On  the  day  before  the  hearing  the  super- 
intending architect  to  the  Metropolitan  Board  decided  what  was  the 
general  line  of  buildings.  The  magistrate  was  of  opinion  that  the 
superintending  architect  had  sufficiently  decided  upon  the  general  line 
of  buildings,  and  ordered  that  the  appellant  should  demolish  so  much  as 
was  beyond  it.    Held,  that  the  order  of  the  magistrate  was  right  because 

X.  The  general  line  of  buildings  was  to  be  fixed  by  the  superintending 
architect,  and  not  bv  the  magistrate,  and  that  he  might  fix  it  at  any 
time  before  the  hearing  of  the  complaint ;  and 

2.  It  was  not  necessary  that  the  appellant  should  have  taken  up  the 
conditions  on  which  the  consent  of  the  Board  was  granted. 

3.  The  Vestrv  of  St.  George,  Hanover  Square,  appta.  Sparrow,  respt, 
16  C.  B.  N.  S.  209,  dissented  from. 


Z^ASE  stated  by  a  Metropolitan  Police  Magistrate 
under  stat.  20  &  21  Vict  c  43.  *.  2. 

The  appellant  appeared,  on  the  20th  December  1866, 
before  the  magistrate  sitting  at  the  Court  of  the  Metro- 
politan Police  District  of  St.  Marykbone,  to  answer  to 
the  complaint  of  the  assistant  district  surveyor  of  the 
parish  of  St  Pancras,  on  behalf  of  the  vestry  of  that 
parish. 

The  summons  charged  that  the  appellant,  being  the 
owner  of  premises  known  as  316,  Eustan  Road,  had 
erected  a  building  beyond  the  general  line  of  buildings 
in  the  street,  the  distance  between  that  line  of  buildings 
and  the  highway  being  not  in  excess  of  fifty  feet,  con- 
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trary  to  the  terms  and  conditions  on  which  the  consent  1867. 
of  the  Metropolitan  Board  of  Works  was  obtained,  and  bauma* 
in  contravention  of  stat.  25  &  26  Vict.  c.  102.  s.  75.  _  J-    . 

Vestry  of 

The  original  line  of  buildings  in  that  part  of  Huston  St.  Pahcras. 
Road  where  the  appellant's  premises  lie  was  at  some 
Uttle  distance  from  the  highway,  thus  leaving  a  small 
vacant  space  or  forecourt  in  front  of  each  house.  Of 
late  yean  many  of  these  forecourts  had  been  built 
upon,  thus  making  a  new  line  of  frontage  of  buildings. 
There  were  likewise  some  old  houses  at  the  eastern  end 
which  projected  beyond  the  original  line  of  buildings. 

The  superintending  architect  of  the  Metropolitan 
Board  of  Works,  on  the  day  before  the  hearing  of  the 
summons,  decided  what  is  above  called  "the  original 
line  of  buildings"  to  be  "  the  general  line  of  buildings." 

On  the  27th  November,  1865,  the  appellant  made  an 
application  in  writing  to  the  Metropolitan  Board  of 
Works  for  leave  to  erect  on  the  forecourt  of  his  pre- 
mises in  Euston  Road  a  building  of  ground  floor,  first 
floor  and  second  floor;  and,  on  the  15th  December 
following,  permission  was  granted  by  the  Board,  in  the 
usual  form,  to  build  a  house  not  exceeding  in  height  the 
boose  built  on  the  adjoining  shop  westward.  The  appel- 
lant, however,  did  not  apply  to  accept  the  conditions, 
and  had  since  built  up  the  house  two  stories  higher  than 
that  shop.  The  building  of  the  appellant  was  still  in 
the  process  of  erection  on  the  3rd  August,  1866,  and 
the  whole  time  of  its  construction  occupied  six  months. 
The  magistrate  held  that  the  superintending  archi- 
tect had  sufficiently  decided  upon  the  general  line  of 
buildings,  though  he  had  not  done  so  at  an  earlier  date 
than  on  the  day  before  the  summons  was  heard. 
Also  that  the  form  of    summons  was  right  in  that 
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St.  Panobas. 


1867.  it  charged  the  appellant  to  have  erected  a  building 
Baumah  contrary  to  the  conditions  on  which  the  consent  of  the 
Vestry  of  Metropolitan  Board  of  Works  was  obtained,  although 
the  appellant  had  not  taken  np  the  conditions,  and 
therefore  might  not  have  been  aware  what  they  were; 
and  that  it  was  not  necessary  that  the  respondent 
should  have  adopted  a  form  of  summons  charging 
the  appellant  to  have  built  without  the  consent  of  the 
Metropolitan  Board  of  Works.  He  then  ordered  that 
the  appellant  should  demolish  so  much  of  the  building 
as  was  beyond  the  general  line  fixed  and  decided  by  the 
superintending  architect,  and  in  default  thereof  that 
the  vestry  of  the  parish  should  enter  the  premises 
and  do  whatever  might  be  necessary  to  execute  his 
order. 

If  the  Court  should  be  of  opinion  that  the  general 
line  of  buildings  was  sufficiently  fixed  and  decided  by 
the  superintending  architect  of  the  Metropolitan  Board 
of  Works  on  the  day  previous  to  the  hearing  of  the 
summons,  and  that  the  respondent  rightly  charged  the 
appellant  that  he  erected  the  building  contrary  to  the 
conditions  on  which  the  consent  of  the  Metropolitan 
Board  of  Works  was  obtained,  though  such  conditions 
might  not  have  been  known  to  the  appellant,  the  order 
was  to  remain  in  force,  otherwise  to  be  cancelled. 

By  The  Metropolis  Management  Amendment  Act, 
1862,  25  &  26  Vict.  c.  102.  t.  75.,  after  repealing  sect 
143  of  The  Metropolis  Management  Act,  1855, 18  &  19 
Vict.  c.  120.,  and  sect.  140  of  stat  7G.4c.  cxlii.,  enacts: 
"  No  building,  structure,  or  erection  shall,  without  the 
consent  in  writing  of  the  Metropolitan  Board  of  Works, 
be  erected  beyond  the  general  line  of  buildings  in  any 
street,  place,  or  row  of  houses  in  which  the  same  is 
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situate  in  case  the  distance  of  such  line  of  buildings       1867. 
from  the  highway  does  not  exceed  fifty  feet,  or  within      baumah 
fifty  feet  of  the  highway  when  the  distance  of  the      vestryof 
line  of  buildings  therefrom  amounts  to  or  exceeds  fifty  Sr-  Pahcba*. 
feet,  notwithstanding  there  being  gardens  or  vacant 
spaces  between  the  line  of  buildings  and  the  highway, 
such  general  line  of  buildings  to  be  decided  by  the 
superintending  architect   to    the  Metropolitan  Board 
of  Works  for  the  time  being ;  and  in  case  any  build- 
ing, structure,  or  erection  be  erected,  or  be  began 
to  be  erected  or  raised,  without  such  consent  or  con- 
trary to  the  terms  and  conditions  on  which  the  same 
may  have  been  granted,  it  shall  be  lawful  for  the  vestry 
of  the  parish  or  the  Board  of  Works  for  the  district  in 
which  such  building  or  erection  is  situate  to  cause  to  be    „ 
made  complaint  thereof  before  a  justice  of  the  peace, 
who  shall  thereupon  issue  a  summons  requiring  the 
owner  or  occupier  of  the  premises,  or  the  builder  or 
person  engaged  in  any  work  contrary  to  this  enactment, 
to  appear  at  a  time  and  place  to  be  stated  in  the  sum- 
mons to  answer  such  complaint;  and  if  at  the  time  and 
place  appointed  in  such  summons  the  said  complaint 
shall  be  proved  to  the  satisfaction  of  the  justice  before 
whom  the  same  shall  be  heard,  such  justice  shall  make 
an  order  in  writing  on  such  owner  or  occupier,  builder, 
or  person,  directing  the  demolition  of  any  such  building 
or  erection,  or  so  much  thereof  as  may  be  beyond  the 
said  general  line  so  fixed  as  aforesaid,  within  such  time 
as  such  justice  shall  consider  reasonable,  and  shall  also 
make  an  order  for  the  payment  of  the  costs  incurred  up 
to  the  time  of  hearing ;  and  in  default  of  the  building 
or  erection  complained  of  being  demolished  within  the 
time  limited  by  the  said  order,  the  said  vestry  or  board 
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1807,  shall  forthwith  enter  the  premises  to  which  the  order 

Baumav  relates  and  demolish  the  building  or  erection  complained 

Vestry  of  °£  an^  do  whatever  may  be  necessary  to  execute  the 

St.  Paxcrai.  ^^  or ^er^  ^  may  ^  remove  the  materials  to  a 

convenient  place,  and  subsequently  sell  the  same,  as 
they  think  fit ;  and  all  expenses  incurred  by  the  said 
vestry  or  board  in  carrying  out  the  said  order  and  in 
disposal  of  the  said  materials  may  be  recovered  by  the 
said  vestry  or  board  from  the  owner  or  occupier  of  the 
said  premises,  or  the  builder  or  person  engaged  in  the 
work,  either  by  action  at  law  or  in.  a  summary  manner 
before  a  justice  of  the  peace,  at  the  option  of  the  said 
vestry  or  board,  in  manner  provided  by"  sect.  227  of  stat 
18  &  19  Vict.  e.  120. 

By  sect  76,  "  The  Metropolitan  Board  may,  in  giving 
consent  for  any  erection  beyond  the  regular  line  of  the 
buildings  in  any  street,  annex  any  condition  to  the  con- 
sent given  by  the  Board,  and  in  case  such  erection  shall 
not  be  made  in  accordance  with  the  consent  of  the 
Board,  or  be  in  any  manner  altered  or  raised  without 
their  consent,  the  Board  may  enter  and  demolish  or  alter 
the  buildings  or  structure  or  any  part  thereof,  and 
recover  all  expenses/1  &c. 

Le  Breton,  for  the  respondents.— Stat  18  &  19  Vkt. 
c.  120.  *.  143.  prohibited  the  erection  of  any  building 
beyond  "  the  regular  line  of  buildings11  in  the  street 
without  the  consent  in  writing  of  the  Board.  That 
section  was  repealed  by  stat  25  &  26  Vict.  c.  103. 
s.  75.,  which  prohibits  any  building  being  erected  be- 
yond "the  general  line  of  buildings/1  to  be  decided  by 
the  superintending  architect  to  the  Metropolitan  Board 
of  Works.    And  the  statute  does  not  prescribe  any  time 
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or  form   at  or  according  to  which  he  should  give  his        1867. 
decision :  the  line  may  vary  from  time  to  time.  [Mellor  J.       bauman 
Is  there  any  appeal  from  his  decision  ?]     Reg.  on  the      vestry  0f 
prosecution  of  The  Vestry  of  ».  George,  Hanover  Square,  St-  ***q*am. 
appts.,  Sparrow,  respt.  (a),  decided  that  the  magistrate 
might  exercise  his  own  judgment  as  to  what  was  the 
true  general  line.     Here  the  magistrate  was  of  opinion 
that  the   architect  had  sufficiently  decided  upon  the 
general   line;   and  the  only  question  is  whether  his 
decision  was  made  in  time. 

Day.  for  the  appellant — First.  The  general  line  of 
buildings  must  be  decided  by  the  architect  before  an 
offence  can  be  committed  by  erecting  a  building.  Sect. 
38  of  The  Metropolitan  Building  Act,  1855,  18  &  19 
Viet.  c.  122.,  requires  that  notice  shall  be  given  by  the 
builder  to  the  district  surveyor  two  days  before  any 
building  is  commenced. 

Secondly.  The  magistrate  simply  indorsed  the  decision 
of  the  architect,  and,  according  to  Reg.  on  the  prosecu- 
tion of  The  Vestry  of  St.  George,  Hanover  Square, 
appts.,  Sparrow,  respt  (a),  he  should  satisfy  himself 
that  the  building  was  erected  beyond  the  general 
line.  Erie  C.  J.  said,  88  L.  J.  M.  C.  121,  "The  ques- 
tion as  to  what  is  the  general  line  of  buildings,  might 
arise  in  the  same  street  under  the  certificates  of  different 
architects  of  the  Metropolitan  Board  of  Works;  and  I 
certainly  am  not  disposed  to  hold,  unless  there  were 
strong  words  in  the  Act  compelling  me  to  do  so,  that 
the  decision  of  the  architect  is  to  settle  for  ever  the 

(a)  16  C.  B.  N.  8.  209;  33  L.  J.  M.  C.  118. 
VOL.  VI IT.  2    H  B.    &   S. 
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1867.       general  line  of  buildings  along  the  whole  length  of  a 

Baumah      street,  affecting,  as  it  might,  property  of  very  great 

Vestry  of      v*lue."    [Cockburn  C.  J.     There  might  be  equal  diffi- 

St.  Pangeas.  cuUy  on  the  hearing  of  complaints  before  successive 

magistrates.] 

Le  Breton  did  not  reply. 

Cockburn  C.  J.  I  am  of  opinion  that  the  order  of 
the  magistrate  was  right  There  is  no  doubt  that  the 
appellant  built  beyond  the  general  line  of  buildings  in 
the  street.  He  had  applied  to  the  Metropolitan  Board 
of  Works  for  their  consent  to  erect  a  building  on  the 
forecourt  of  his  premises,  and  obtained  it  conditionally 
that  it  should  not  exceed  in  height  the  house  built  on  the 
adjoining  shop  westward.  In  erecting  the  building  he  ex- 
ceeded that  height ;  and  a  complaint  against  him  for  so 
doing  was  brought  by  the  vestry  before  the  Police  magis- 
trate, founded  on  sect.  75  of  The  Metropolis  Management 
Amendment  Act,  1862.  That  section,  properly  construed, 
amounts  to  this,  that  it  shall  be  an  offence  to  build 
beyond  the  general  line  of  buildings  in  a  street  without 
the  consent  of  the  Metropolitan  Board  of  Works,  and,  in 
case  of  a  dispute  as  to  what  is  the  general  line,  it  is  to 
be  decided  by  the  superintending  architect  of  the  Board. 
If  he  is  of  opinion  that  the  building  proposed  to  be 
erected  will  go  beyond  that  line,  it  becomes  an  offence 
to  erect  the  building,  and  the  vestry  may  complain 
before  a  magistrate  and  obtain  an  order  for  its  demo- 
lition. It  may  be  that  the  consent  of  the  Board 
is  not  applied  for,  and  the  building  which  transgresses 
the  line  is  not  brought  to  the  notice  of  the  Board  or  the 
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vestry  till  it  is  completed,  and  then  a  complaint  is  made  1867. 
before  the  magistrate.  Still,  if  the  complaint  is  proved  ^fnMi. 
to  his  satisfaction,  he  is  required  by  the  section  to  direct  vertry  of 
the  demolition  of  the  building,  or  so  much  thereof  as  is  St*  Puro*** 
"beyond  the  said  general  line  so  fixed  as  aforesaid/1 
And  that  must  have  reference  to  the  decision  of  the 
superintending  architect;  for  the  statute  provides  no 
other  means  of  fixing  the  line.  The  Judges  of  the  Com- 
mon Pleas,  in  holding  that  it  was  competent  to  the 
magistrate  to  determine  upon  a  different  line  from  that 
fixed  by  the  architect,  overlooked  that  important  clause 
of  the  section  which  limits  the  jurisdiction  of  the 
magistrate  to  order  the  demolition  with  reference  to  the 
line  fixed  by  the  architect.  If  he  thought  that  was  not 
the  true  line  he  could  not  order  the  demolition  of  the 
building  with  reference  to  a  line  fixed  by  himself  because 
he  has  no  means  for  determining  it  Therefore  I  cannot 
consent  to  be  bound  by  the  decision  in  Reg.  on  the 
prosecution  of  The  Vestry  of  St.  George,  Hanover  Square, 
appts.,  Sparrow,  respt.  (a).  Also  the  magistrate  was 
right  in  receiving  the  decision  of  the  architect,  however 
tardily  it  was  made,  as  without  it  he  had  no  jurisdiction 
to  decide  that  the  erection  of  the  building  was  an 
offence. 

Hsllob  J.  I  entirely  agree  in  the  construction  of 
sect  75  of  The  Metropolis  Management  Amendment 
Act,  1862.  That  section,  as  was  said  by  Willes  J.  in  Reg. 
on  the  prosecution  of  The  Vestry  of  SL  George,  Hanover 
Square,  appts.,  Sparrow,  respt.  (a),  p.  220,  is  very  ill 

(«)  16  C.  B.  N.  8. 209. 
2  h  2 
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1867.  framed.  But,  looking  at  the  object  of  it,  there  is  no 
Bavmak  incongruity*in  the  power  of  fixing  the  general  line  of 
Vestry  of  buildings  being  reposed  in  the  superintending  architect 
St.  Pancras.  Indeed,  it  is  more  reasonable  that  he  should  be  the 
depository  of  that  power  than  the  magistrate.  If  the 
appellant  had  accepted  the  conditions  of  the  Metropolitan 
Board  of  Works  there  would  have  been  no  occasion  to 
resort  to  the  architect  But,  he  having  disregarded 
them,  the  vestry  complained  before  the  magistrate 
under  sect  75 ;  and  the  offence  against  that  section 
involves  two  things.  First  The  general  line  of  buildings 
must  be  ascertained.  The  magistrate  might  call  before 
him  various  surveyors  or  architects,  and  still  be  very 
incompetent  to  determine  upon  it ;  whereas  the  arch- 
itect selected  by  the  Board  has  the  requisite  qualifi- 
cations. Secondly,  when  he  has  fixed  the  line,  the 
magistrate,  taking  that  as  a  datum,  is  to  determine  how 
much  of  the  building  is  beyond  it,  and  how  much  is  to 
be  taken  down.  We  thus  obtain  an  intelligible  result 
from  this  legislation.  The  difficulty  is  to  construe  the 
words  "  such  general  line  of  buildings  to  be  decided  by 
the  superintending  architect."  It  appears  to  have  been 
in  the  minds  of  some  of  the  Judges  in  Reg.  on  the  prose- 
cution of  Tfie  Vestry  of  St.  George,  Hanover  Square, 
appts.,  Sparrow,  respt.  (<?),  that  the  architect  was  to 
fix  that  line  for  all  time ;  but  I  think  it  is  to  be  deter- 
mined by  him  on  each  occasion  when  the  question 
arises. 

Shee  J.     I  also  am  of  opinion  that  the  decision  of 
the  magistrate  was  right.    It  is  clear  to  me  that  we  are 

(a)  16  C.  B.  N.  8.  209. 
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putting  the  true  construction  on  sect.  75  of  The  Metro-  1867. 
polis  Management  Amendment  Act,  1862,  but  not  so  bauman 
clear  that  we  are  in  necessary  conflict  with  the  deci-  veetryof 
sion  of  the  Court  of  Common  Pleas  in  Reg.  on  the  St-  P*™**8- 
prosecution  of  The  Vestry  of  St.  George,  Hanover  Square, 
appts.,  Sparrow,  respt.  (a).  In  that  case  the  general 
line  of  buildings  had  been  ascertained  by  the  archi- 
tect, and  the  magistrate  declined  to  accept  it;  he 
thought  that  the  architect  had  made  a  mistake, 
and  that  another  line  would  have  been  more  proper, 
and  the  Court  held  that  he  was  not  bound  to  make  an 
order  under  sect.  75.  The  decision  may  have  this 
meaning :  the  power  of  the  magistrate  is  limited  to 
ordering  the  demolition  of  the  building  complained  of, 
or  so  much  thereof  as  is  beyond  the  line  "  so  fixed  as 
aforesaid/'  that  is,  by  the  architect;  but  the  section  also 
says  that  before  the  magistrate  makes  the  order  it  must 
be  proved  to  his  satisfaction  that  the  complaint  was  well 
founded;  otherwise  he  is  not  to  make  the  order,  and 
so  far  he  has  a  discretion :  if  however  he  makes  it,  he 
cannot  order  the  demolition  of  what  does  not  go  beyond 
the  line  fixed  by  the  architect. 

Order  confirmed. 

(a)  16C.B.  N.S.2M. 
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M<mdaS\  The  Queen  against  The  Midland  and  Soutb 
Western   Junction  Railway  Company.    Ex 

Lands  douses  ^ 

Consolidation  parte  JdROWN. 
Act,  1845, 
8  #  9  Vict 

e.  18.  1.  Under  sects.  68  and  09  of  The  Railways  Clauses  Consolidation  Act, 

Compensation  1845,  8  &  9  Ffct.  c.  20.,  justices  hare  power  only  to  order  acoommoda- 

for  severance,  tion  works  with  reference  to  the  present  use  of  the  land,  not  prospectively. 

Railways  2.  Therefore  a  jury  summoned  under  sect.  68  of  The  Lands  Clauses 

Clauses  Con-  Consolidation  Act,  1845,  8  &  9  Vict.  e.  1&,  should  assess  compensation 

solidation  Act,  for  severance  of  agricultural  land,  valued  as  building  land,  on  the  as- 

1845,  8  <*■  9  sumption  that  no  remedy  could  be  afforded  by  accommodation  works 

Vict.  e.  20.  ordered  by  justices. 
ss.  ~~ 


Accommoda- 
tion works. 


TUNE  3rd.  Hawkins  obtained  a  rule,  at  the  instance 
of  The  Midland  and  South  Western  Junction  Railway 
Company,  calling  upon  Micliael  Lewis  Brown  to  shew 
cause  why  a  certiorari  should  not  issue  to  remove 
into  this  Court  an  inquisition,  verdict  and  judgment, 
taken  before  the  sheriff  of  the  county  of  Middlesex, 
touching  the  claim  of  compensation  made  by  him 
against  The  Midland  and  South  Western  Junction  Rail- 
way Company  in  respect  of  his  interest  in  certain  lands 
and  premises  situate  in  the  parish  of  WUlesden,  in  that 
county,  having  been  injuriously  affected  by  the  works  of 
the  Company.  [He  cited  Reg.  v.  The  South  Wales 
Railway  Company  (a).] 

The  claimant  was  owner  in  fee  simple  of  two  fields  of 
meadow  land  in  the  parish  of  Wtllesden,  containing 
about  twenty-five  acres.  On  the  20th  October,  1865, 
The  Midland  and  South  Western  Junction  Railway  Cm- 

(a)  13  Q.  B.  988. 


XXX,   VICTORIA. 


457 


pant/,  under  the  powers  of  their  Act,  27  &  28  Vict 
c.  cxa,  gave  the  claimant  notice  to  treat  for  1  acre, 
1  rood  and  36  perches  of  the  same.  The  effect  of 
taking  this  portion  would  be  to  sever  the  claimant's 
land  into  two  parts,  one  of  about  ten  and  the  other  of 
about  thirteen  acres  in  extent 

On  the  4th  May,  1867,  the  Company  obtained  a 
summons  requiring  the  claimant  to  appear  before  a 
Metropolitan  Police  magistrate,  who  would  proceed  to 
settle  the  accommodation  works,  if  any,  that  the  Com- 
pany were  to  make  in  respect  of  the  lands  taken  by 
them.  The  claimant  declined  to  attend  before  the 
magistrate,  on  the  ground  that  a  bridge  constructed 
strictly  in  accordance  with  the  statute  would  be  of  no 
service  to  him.  The  Company  contended  before  the 
magistrate  that  no  communication  was  required,  as  there 
was  access  to  both  parts  of  the  land  through  an  old 
highway  which  had  been  some  years  before  diverted  by 
The  London  and  North  Western  Railway  Company  under 
the  powers  of  their  Act  of  1868,  21  &  22  Vict.  c.  cxxxi. 
The  magistrate  made  no  order,  as  no  accommodation 
works  were  proved  to  be  necessary. 

On  an  inquiry  before  the  undersheriff  and  a  jury, 
who  had  had  a  view,  to  assess  compensation  for  the  land 
taken  for  the  purposes  of  the  railway,  and  for  damage  by 
severance  to  ten  acres  on  the  south  side  of  the  railway 
and  two  acres  damaged  on  the  north  side,  evidence  was 
given  by  the  claimant  that  the  land  was  well  adapted 
for  and  would  soon  be  applied  to  building  purposes. 

It  was  contended  by  the  counsel  for  the  Company 
that  the  assessment  of  damages  should  be  made  on  the 
assumption  that  the  claimant  might  go  before  justices 
and  obtain  an  order  on  the  Company  to  execute  accom- 
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modation  works  and  afford  him  a  communication  be- 
tween the  severed  portions  under  sects.  68  and  69  of  The 
Railways  Clauses  Consolidation  Act,  1845.  The  under- 
sheriff,  in  answer  to  a  question  by  the  jury,  told  them 
he  was  of  opinion  that  the  plaintiff  was  excluded  from 
the  use  of  the  old  highway,  and  therefore  his  access  to 
the  ten  acres  was  cut  off,  and  that  if  they  valued  the 
land  as  building  land  they  ought  to  assess  the  damage  for 
severance  upon  that  footing.  The  jury  gave  a  verdict 
for  750/.  as  the  value  of  the  land  taken,  and  1800/.  for 
damage  by  severance. 

The  Railways  Clauses  Consolidation  Act,  1845,  8  &  9 
Vict.  r.  20.,  "  With  respect  to  works  for  the  accommo- 
dation of  lands  adjoining  the  railway/'  enacts: — 

Sect.  68.  "The  Company  shall  make  and  at  all 
times  thereafter  maintain  the  following  works  for  the 
accommodation  of  the  owners  and  occupiers  of  lands 
adjoining  the  railway ;  (that  is  to  say,) 

"  Such  and  60  many  convenient  gates,  bridges,  arches, 
culverts,  and  passages  over,  under,  or  by  the  sides  of  or 
leading  to  or  from  the  railway  as  shall  be  necessary  for 
the  purpose  of  making  good  any  interruptions  caused  by 
the  railway  to  the  use  of  the  lands  through  which  the 
railway  shall  be  made ;  and  such  works  shall  be  made 
forthwith  after  the  part  of  the  railway  passing  over  each 
lands  shall  have  been  laid  out  or  formed,  or  during  the 
formation  thereof: 

"  Also  sufficient  posts,  rails,  hedges,  ditches,  mounds,  or 
other  fences  for  separating  the  land  taken  for  the  use  of 
the  railway  from  the  adjoining  lands  not  taken,  and  pro- 
tecting such  lands  from  trespass,  or  the  cattle  of  the 
owners  or  occupiers  thereof  from  straying  thereout,  by 
reason  of  the  railway,  together  with  all  necessary  gates 
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made  to  open  towards  such  adjoining  lands,  and  not 
towards  the  railway,  and  all  necessary  styles;  and  such 
posts,  rails,  and  other  fences  shall  be  made  forthwith 
after  the  taking  of  any  such  lands,  if  the  owners  thereof 
shall  so  require,  and  the  said  other  works  as  soon  as 
conveniently  may  be : 

"  Also  all  necessary  arches,  tunnels,  culverts,  drains, 
or  other  passages,  either  over  or  under  or  by  the  sides  of 
the  railway,  of  such  dimensions  as  will  be  sufficient  at  all 
times  to  convey  the  water  as  clearly  from  the  lands  lying 
near  or  affected  by  the  railway  as  before  the  making  of 
the  railway,  or  as  nearly  so  as  may  be ;  and  such  works 
shall  be  made  from  time  to  time  as  the  railway  works 
proceed: 

"  Also  proper  watering  places  for  cattle  where  by  reason 
of  the  railway  the  cattle  of  any  person  occupying  any 
lands  lying  near  thereto  shall  be  deprived  of  access  to 
their  former  watering  places;  and  such  watering  places 
shall  be  so  made  as  to  be  at  all  times  as  sufficiently 
supplied  with  water  as  theretofore,  and  as  if  the  railway 
had  not  been  made,  or  as  nearly  so  as  may  be ;  and  the 
Company  shall  make  all  necessary  watercourses  and 
drains  for  the  purpose  of  conveying  water  to  the  said 
watering  places : 

"Provided  always,  that  the  Company  shall  not  be 
required  to  make  such  accommodation  works  in  such  a 
manner  as  would  prevent  or  obstruct  the  working  or 
using  of  the  railway,  nor  to  make  any  accommodation 
vorks  with  respect  to  which  the  owners  and  occupiers 
of  the  lands  shall  have  agreed  to  receive  and  shall 
have  been  paid  compensation  instead  of  the  making 
them." 

Sect  69.  "  If  any  difference  arise  respecting  the  kind 
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or  number  of  any  such  accommodation  works,  or  the 
dimensions  or  sufficiency  thereof,  or  respecting  the 
maintaining  thereof,  the  same  shall  be  determined  by 
two  justices ;  and  such  justices  shall  also  appoint  the 
time  within  which  such  works  shall  be  commenced  and 
executed  by  the  Company." 


Pollock  (Gadesden  with  him)  shewed  cause.— The 
certiorari  being  taken  away  by  stat.  8  &  9  Vict  c.  18. 
s.  146.9  the  Court  would  not  interfere  if  this  was  merely 
a  question  of  misdirection.  But  there  has  been  none; 
for  under  sects.  68  and  69  of  stat.  8  &  9  Vict.  c.  20.  the 
justices  can  only  order  works  which  have  reference  to 
the  character  of  the  land  at  the  time  of  the  severance, 
Reg.  v.  Fisher  (a) ;  they  cannot  order  prospective  accom- 
modation works.    [He  was  then  stoppfed.] 

Hawkins,  in  support  of  the  rule. — Here  was  excess  of 
jurisdiction,  for  the  jury  have  assessed  compensation  on 
the  footing  that  no  access  can  be  given  by  accommoda- 
tion works.  The  accommodation  works,  if  any  are 
necessary,  should  be  ordered  by  justices  before  the 
inquisition,  as  the  amount  of  compensation  must  depend 
on  what  accommodation  works  can  be  executed  to 
remedy  the  inconveniences  from  severance.  [He  cited 
Reg.  v.  The  Waterford  and  Limerick  Railway  Cm- 
pony  (J>] 


Cockburn  C.  J.  This  rule  must  be  discharged.  There 
is  a  great  difference  between  the  functions  of  a  jury 
under  sect  68  of  The  Lands  Clauses  Consolidation  Act, 
1845,  8  &  9  Vict  c.  18.,  in  assessing  compensation  for 

(a)  3  B.  #  A  191.  (A)  2  Ir.  C.  L.  J?«p.  680. 
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land  taken  or  injuriously  affected,  and  the  power  of 
justices  under  sects.  68  and  69  of  The  Railways  Clauses 
Consolidation  Act,  1845,  stat.  8  &  9   Vict.  c.  20.  in 
determining  what  accommodation  works  shall  be  exe- 
cuted by  the  Company.    The  jury,  whether  the  dispute 
refers  to  the  purchase  of  land  or  to  compensation  for 
taking  it  compulsorily,  have  to  consider  the  value  of 
the  land,   and  in  assessing  the  amount  of  compen- 
sation have  not  only  to  take  into  account  the  pre- 
sent  purpose  to  which  the  land  is  applied  by  the 
owner,  but  also  any  more  beneficial  purpose  to  which  it 
probably  may  be  applied  within  a  reasonable  time ;  for 
that  is  the  test  of  its  selling  value.    So,  in  case  of  sever- 
ance, the  jury  would  have  to  consider  how  far  the  pro- 
spective value  of  the  property  would  be  affected  by  it, 
and  therefore,  if  by  the  severance  a  portion  of  the  land 
would  be  rendered  incapable  of  being  applied  to  build- 
ing purposes,  they  would  be  entitled  to  take  into  account 
the  depreciation  in  value  of  that  portion  by  the  severance. 
The  justices,  on  the  other  hand,  according  to  the  terms 
of  sects.  68  and  69  of  stat  8  &  9  Viet  c.  20.,  have  to 
determine  what  accommodation  works  are  necessary  on 
account  of  the  interruption  to  the  present  use  of  the 
land,  and  not  prospectively  with  reference  to  any  future 
use  to  which  it  may  be  applied. 

In  the  present  case  it  is  contended  that  the  claimant 
ought  to  have  gone  before  the  Metropolitan  Police 
magistrate  and  obtained  an  order  for  accommodation 
works  with  reference  to  the  state  in  which  the  land  now  is 
and  to  the  prospect  of  its  becoming  building  land  in  the 
course  of  a  short  time ;  and  that  the  execution  of  those 
works  would  pro  tanto  go  in  reduction  of  the  damages  by 
severance.     But  it  is  plain  that  if  accommodation  works 
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were  ordered  with  reference  to  the  use  of  land  for 
agricultural  purposes  the  expense  of  their  construction 
would  be  thrown  away.  When  houses  or  villas  had 
been  built  upon  it  the  owner  would  construct  works  of 
a  different  description.  If  the  justices  could  not  order 
accommodation  works  on  the  footing  that  the  land  was 
about  to  be  applied  to  building  purposes  their  interven- 
tion could  not  affect  the  question  of  compensation. 
Therefore  it  was  properly  left  to  the  jury  that  practically 
speaking  they  must  consider  the  land  as  building  land 
shut  out  from  all  access,  and  the  compensation  was 
rightly  assessed  on  that  footing. 


Mellor  J.  Before  we  grant  a  certiorari  to  remove 
this  inquisition  we  must  see  clearly  that  there  has  been 
an  excess  of  jurisdiction,  and  that  the  jury  have  taken 
into  account  matters  with  which  it  was  not  within 
their  province  to  deal.  But  the  jury  had  a  view;  and, 
as  I  understand  the  direction  of  the  undersheriff,  he  did 
not  exclude  from  their  consideration  the  power  of  the 
justices  to  order  some  accommodation  works.  As  soon 
then  as  they  came  to  the  conclusion  that  the  land  was 
what  is  called  building  land  evidence  of  the  proceedings 
before  the  justices  would  be  of  no  use,  as  they  have  no 
criteria  to  enable  them  to  judge  what  accommodation 
works  would  be  necessary  when  the  land  was  built 
upon;  what  they  should  be  would  depend  upon  how 
the  land  was  laid  out :  they  have  power  only  to  remedy 
present  inconvenience  by  severance.  The  direction 
therefore  of  the  undersheriff  was  in  substance  right 


Sheb  J.    The  jury  were  asked  to  give  compensation 
to  the  claimant  for  his  land  as  land  which  would  soon 
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become  valuable  for  building  purposes.  The  objection 
to  the  direction  Of  the  undersheriff  is,  that  the  justices 
might  be  called  upon  to  order  the  Company  to  make  ac- 
commodation works,  though  what  they  would  be  was  not 
specifically  mentioned.  I  am  of  opinion  that  that  does 
not  justify  us  in  interfering  to  quash  the  inquisition. 
The  kind  of  works  which,  under  sects.  68  and  69  of  stat. 
8  &  9  Vict.  c.  20.,  the  justices  are  empowered  to  order 
would  not  increase  or  diminish  the  value  of  the  property 
as  building  land  or  be  of  any  use  to  it  when  built  upon. 
Sect.  68  contemplates  works  such  as  are  "  necessary 
for  the  purpose  of  making  good  any  interruptions  caused 
by  the  railway  to  the  use  of  the  lands ;"  and  they  are  to 
be  "made  forthwith  after  the  part  of  the  railway  passing 
over  such  lands  shall  be  laid  out  or  formed,  or  during 
the  formation  thereof."  The  enumeration  of  works  to 
be  made  also  shews  that  the  power  of  the  justices  under 
sect.  68  is  limited  to  order  works  which  would  counter- 
Tail  at  once  present  inconveniences  during  such  time  as 
the  land  is  applied  to  the  same  purposes  as  those  to 
which  it  was  applied  at  the  time  of  the  severance. 
Therefore  the  sheriff  was  right  in  not  giving  the  jury 
any  direction  as  to  the  power  of  the  justices  to  order 
accommodation  works. 

Rule  discharged. 
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Woodhouse  against  Murray. 

Bankrwatcy  By  The  Bankruptcy  Act*  1861,  24  &  26  Viet.  c.  134.  s.  73,  if  caeca- 

a?i  ok  it-  **on  "^^  ^e  ^eT^e"  ^y  wizure  and  sale  of  the  goods  of  a  trader  debtor, 
**  #  2©  Vict,  upon  judgment  in  an  action  for  a  debt  or  money  demand  exceeding  50JL, 
c.  134  a.  73.  be  shall  be  deemed  to  have  committed  an  act  of  bankruptcy  from  the 
Act  of  bank-  date  of  the  seizure:  provided  that,  unless  in  the  meantime  a  petition 
rupicy.  for  adjudication  of  bankruptcy  be  presented,  the  sheriff  shall  proceed 

Assignment  ^th  the  execution,  and  at  the  end  of  seven  days  after  the  sale  pay  over 
of trade? '*  the  proceeds  to  the  execution  creditor,  who  shall  be  entitled  thereto, 

property*  notwithstanding  such  act  of  bankruptcy,  unless  the  debtor  be  adjudged 

Equivalent,  a  bankrupt  within  fourteen  days  from  the  day  of  the  sale,  in  which  case 
the  money  received  by  the  creditor  shall  be  paid  by  him  to  the  assignee 
under  the  bankruptcy.  The  plaintiff)  trustee  under  a  post  nuptial  settle- 
ment made  by  P.,  recovered  judgment  in  an  action  of  covenant  against 
him,  and  issued  a  fl.  fa.,  under  which,  on  the  5th  June,  his  stock  in  trade 
and  machinery  were  seized.  The  plaintiff  withdrew  the  execution  on  P. 
assigning  to  him  all  his  property:  P.  was  then  in  insolvent  circum- 
stances, and  ceased  to  carry  on  his  trade.  On  the  12th  September  P. 
was  adjudged  a  bankrupt  In  an  action  against  the  creditors'  assignee 
the  jury  found  that  the  transaction  between  P.  and  the  plaintiff  was  bona 
fide.  Held  that  the  assignment  was  invalid,  as  being  fraudulent  within 
the  bankrupt  law ;  and  that  it  was  not  for  an  equivalent,  as,  if  the  sheriff 
had  sold,  the  creditors  might  have  obtained  an  adjudication  in  bank- 
ruptcy within  fourteen  days,  and  then  under  sect.  73  the  money  could 
have  been  paid  to  the  assignee  in  bankruptcy. 

T^HE  first  count  was  in  trespass  for  breaking  and 
entering  land  and  a  manufactory  and  mills  of  the 
plaintiff  in  the  city  of  Manchester,  seizing  and  taking  the 
plaintiff's  goods,  viz.,  machinery,  plant,  grinding  mills, 
engines,  stoves,  cisterns,  boilers,  and  other  utensils  and 
articles  of  trade.  The  second  was  for  converting  the 
same  goods. 

Pleas.  First,  not  guilty.  Secondly,  that  the  land  and 
goods  were  not  the  plaintiff's. 

Issues  thereon,  and  joinder. 

On  the  trial,  before  Shee  J.,  at  the  Spring  Assises  at 
Liverpool  in  1867,  it  appeared  that,  on  the  1st  May,  1866, 
the  plaintiff  recovered  judgment  in  an  action  of  covenant 
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for  10,6342.  11*.  lOd.  against  Patrick  Proudfoat,  who  up        1867. 

to  that  time  had  carried  on  business  at  Manchester  and    Woodbouss 

elsewhere  as  a  merchant  and  garancine  manufacturer,     Murray. 

but  who  ceased  to  cany  on  that  business  in  June,  1866. 

On  the  10th  May  execution  on  the  judgment  was  levied 

upon  furniture  and  effects  at  hip  private  residence,  and 

shortly  afterwards  the  judgment  was  partly  satisfied  by 

sale  of  them.     On  the  5th  June  an  execution  upon  the 

judgment  was  levied  upon  the  stock  in  trade,  machinery, 

and  plant  at  his  manufactory  in  Collier  Street,  Manchester, 

and  also  upon  the  manufactory,  which  was  leasehold. 

The  sheriff's  officer  remained  in  possession  of  .the 
manufactory  and  the  machinery,  plant  and  effects 
therein,  and  considerable  expense  was  being  incurred 
for  possession  money,  and  more  would  be  incurred  in 
case  they  were  sold  by  the  sheriff  under  the  execution. 
Proudfoat  was  anxious  to  save  such  expense,  and  from 
time  to  time  urged  the  plaintiff  to  withdraw  the  sheriff's 
officer,  which  the  plaintiff  refused  to  do  except  upon 
having  a  mortgage  of  the  manufactory  subject  to  the 
incumbrances  thereon,  and  a  bill  of  sale  of  the  effects 
therein,  executed  to  him  by  Proudfoat  in  order  to  secure 
the  balance  of  the  judgment  debt. 

The  plaintiff  threatening  to  sell  under  the  execution, 
on  the  17th  August  Proudfoat  by  a  deed  of  that  date, 
after  reciting  that  he  was  possessed  of  the  manufactory 
&c  for  the  residue  of  a  term  of  999  years,  and  that 
the  plaintiff  had  recovered  judgment  against  him  and 
execution  had  followed,  and  certain  moneys  had  been 
realized  thereunder,  but  a  large  balance  still  remained 
doe,  and  that  the  plaintiff  had  entered  into  and  retained 
possession  of  the  manufactory,  &c,  which  had  occasioned 
considerable  expense  in  respect  of  possession  money  and 
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1867.  poundage,  and  that  the  balance  of  the  judgment  debt, 
Woodhodbk  exclusive  of  interest  and  expenses,  was  6546/.  18*.  Id., 
Murray.  ^  *^at  ^e  plaintiff  at  the  request  of  Proudfoot  had 
agreed  to  withdraw  from  possession  on  his  executing  to 
him  a  mortgage  of  the  premises  for  securing  that  sum, 
assigned  by  way  of  mortgage  to  the  plaintiff  the  residue 
of  the  term  except  the  last  day  thereof,  subject  to  incum- 
brances. On  the  same  day  Proudfoot  executed  to  the 
plaintiff  a  bill  of  sale,  afterwards  duly  registered,  con- 
taining similar  recitals  to  those  in  the  mortgage  deed, 
of  the  machinery  and  effects  in  the  manufactory, 
enumerated  in  the  schedule  annexed,  to  secure  pay- 
ment of  the  sum  of  6546£  18/.  Id.,  with  a  proviso  for 
redemption.     The  sheriff's  officer  was  thereupon  with- 

.  drawn  from  possession.  On  the  28th  August  the  plaintiff 
entered  into  possession  of  the  manufactory,  machinery 
and  effects  under  the  provisions  of  the  mortgage  and 

.  bill  of  sale.  An  action  brought  against  Proudfoot  by 
a  creditor  to  recover  the  sum  of  5072/.  19*.  was  on  the 
17th  August  tried,  and  that  sum  recovered  by  verdict, 
and  judgment  in  the  action  signed  on  the  31st  August 
On  the  12th  September  Proudfoot  was  adjudicated  a 
bankrupt  on  the  petition  of  the  creditor  by  whom  the 
last  mentioned  action  was  brought  against  him,  and  the 
defendant  was  appointed  creditors'  assignee. 

The  defendant,  on  the  19th  September,  entered  upon 
and  took  possession  of  the  manufactory  and  effects,  and, 
after  going  out  of  possession  for  some  time,  again  took 
possession  and  remained  in  possession  until  and  after 
action  brought 

The  deeds  of  the  17th  August  comprised  substan- 
tially the  whole  of  Proudfoot"*  property  at  the  date 
thereof. 
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One  of  the  questions  left  by  the  learned  Judge  to        1867. 
the  jury,  and  which  they  found  for  the  plaintiff,  was    Woodhouse 
whether  the  deeds  of  the   17th  August,   1866,  were      moeeat. 
executed  with  the  honest  and  bonfi  fide  intention  of 
preventing   expense  and  sacrifice  of  property,  which 
would  hare  resulted  from  the  plaintiff  enforcing  his 
rights  by  sale  under  the  judgment  and  execution. 

A  verdict  was  thereupon  entered  for  the  plaintiff  for 
40*.,  leave  being  reserved  to  move  to  enter  a  verdict  for 
the  defendant. 

In  Easter  Term,  Temple  obtained  a  rule  nisi  accord- 
ingly, on  the  ground  that  the  two  deeds  conveying  all 
the  property  of  the  bankrupt  constituted  an  act  of  bank- 
ruptcy. 

By  The  Bankruptcy  Act,  1861,  24  8c  25  Vict.  c.  134. 
*.  70.,  "  If  any  person,  not  being  a  trader,  shall,  with 
intent  to  defeat  or  delay  his  creditors  .  .  .  make  any 
fraudulent  conveyance,  gift,  delivery,  or  transfer  of  his 
real  or  personal  estate,  or  any  part  thereof  respectively, 
such  person  shall  be  deemed  to  have  thereby  committed 
an  act  of  bankruptcy/' 

Sect.  73., "  If  any  execution  shall  be  levied  by  seizure 
and  sale  of  any  of  the  goods  and  chattels  of  any  trader 
debtor,  upon  any  judgment  recovered  in  any  action 
personal  for  the  recovery  of  any  debt  or  money  demand 
exceeding  50/.,  every  such  debtor  shall  be  deemed  to 
have  committed  an  act  of  bankruptcy  from  the  date  of 
the  seizure  of  such  goods  and  chattels :  Provided  always, 
that,  unless  in  the  meantime  a  petition  for  adjudication 
of  bankruptcy  against  the  debtor  be  presented,  the 
sheriff  or  other  officer  making  the  levy  shall  proceed 
with  the  execution,  and  shall  at  the  end  of  seven  days 
after  the  sale  pay  over  the  proceeds,  or  so  much  as 

vol   vin.  2  i  b.  &  s. 
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1867.       ought  to  be  paid,  to  the  execution  creditor,  who  shall 

Wooohodsm    be  entitled  thereto  notwithstanding  such  act  of  bank- 

JCvuur       ruPtc7>  unless  the  debtor  be  adjudged  a  bankrupt  within 

fourteen  days  from  the  day  of  the  sale,  in  which  case 

the  money  so  received  by  the  creditor  shall  be  paid  by 

him  to  the  assignee  under  the  bankruptcy,9  &c 

Quoin  and  B.  G.  WtOiams  (Edward  James  with  them) 
shewed  cause.-— First  Fraud,  or  attempt  to  defeat  or 
delay  the  creditors,  is  negatived  by  the  finding  of  the  jury. 
[Cockbum  C.  J.  The  question  is,  not  whether  the  trans- 
action was  with  intent  to  defeat  or  delay  the  creditors, 
but  whether  it  had  that  effect  Stellar  J.  referred  to 
Siebert  v.  Spooner  (a).] 

Secondly.  The  conveyance  to  a  creditor  by  a  trader 
of  his  property,  so  that  he  can  no  longer  carry  on  his 
business,  is  fraudulent  under  the  Bankrupt  Act,  and  an 
act  of  bankruptcy,  unless  there  be  an  equivalent; 
Bittlestone  v.  Cooke  (b\  per  Crompion  J.,  1  Smith  L.  C 
20-21,  note,  6th  ed.  [He  also  cited  Smith  Mercantile 
Law,  580-1,  7th  ed.,  1  Griffith  and  Holmes  Law  and 
Practice  of  Bankruptcy,  114-115,  125-6.]  A  substantial 
benefit  to  the  debtor  is  sufficient  if  under  any  circum- 
stances it  may  be  a  benefit  to  the  general  body  of  the 
creditors.  The  Court  cannot  enter  into  the  question  as  to 
the  value  of  the  equivalent  At  the  time  of  the  assignment 
by  the  debtor  the  goods  were  taken  from  him  and  were  in 
the  custody  of  the  law,  and  a  sale  was  imminent;  therefore 
the  creditors  were  not  defeated  nor  delayed  by  the  assign- 
ment; the  withdrawal  of  the  execution  saved  the  debtor 
from  an  act  of  bankruptcy  under  sect  73  of  stat  24&  25 

(a)  1  M.  $  W.  714.  (b)  6  JR  #  B.  296.  311. 
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Vict  c  184 ;  and  it  might  be  as  much  an  equivalent  as  1867. 
an  advance  of  money.  In  Whitmare  v.  Claridge{a)9  vVoodhousm 
where  a  trader  being  pressed  by  two  creditors,  one  of  ^Ay 
whom  had  a  bill  of  sale  on  part  of  his  property  and  the 
other  an  execution  on  the  residue,  assigned  to  the  de- 
fendant by  bill  of  sale  all  his  estate  and  effects,  in  con- 
sideration of  his  agreeing  to  pay  off  the  two  creditors,  it 
was  held  that  the  assignment  was  not  an  act  of  bank- 
ruptcy, on  the  ground  that  it  was  not  to  pay  a  past  debt 
only,  but  with  a  view  to  release  the  property  from  a 
charge  already  laid  upon  it,  and  that  the  money  was  in 
effect  so  raised  for  the  benefit  of  the  estate.  [Meflor  J. 
That  case  is  very  different;  in  the  present  case  the 
plaintiff  made  no  advance  of  money.]  Suppose  the 
grantee  of  a  bill  of  sale,  not  registered,  threatens  to  seize 
tinder  it  unless  the  grantor  gives  him  another  bill  of 
sale  which  he  may  duly  register,  would  the  latter  be 
invalid  as  against  the  creditors  because  they  received 
no  benefit  by  the  transaction?  [Cockburn  C.  J.  The 
plaintiff's  difficulty  is  to  get  over  sect  73  of  stat.  24  8c  25 
Vict  c.  134.,  by  which  the  sale  relates  back,  so  that 
there  is  an  inchoate  act  of  bankruptcy  at  the  time  of 
the  seizure  of  the  goods  by  the  sheriff.]  The  sale  must 
be  by  public  auction  in  accordance  with  sect.  74. 
[Cockburn  C.  J.  The  sheriff  would  have  so  sold.]  The 
person  must  be  a  trader  debtor  at  the  time  of  the 
execution.  [Cockburn  C.  J.  Here  the  trader  is  so 
quoad  previous  debts.  Shee  J.  referred  to  the  definition 
of  "trader"  in  the  interpretation  clause,  sect.  229.]  It 
may  be  that  if  the  execution  had  been  levied  the  credi- 
tors would  not  have  proceeded  to  obtain  an  adjudication 
in  bankruptcy  against  the  debtor. 

(«)  31  L.  J,  Q.  B.  141 ;  affirmed  on  appeal,  33L.J.Q.  B.  87. 
2  i  2 
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1867.  Temple  and  John  Edwards  were  not  called  upon  to 

Woodhousi    support  the  ride. 


V. 
MURRAY. 


Cockbubn  C.  J.    This  rale  must  be  made  absolute. 
It  is  well  established  law  that  the  assignment  by  a 
trader  of  the  whole  of  his  estate  and  effects  is  void,  and 
constitutes  an  act  of  bankruptcy  because  it  is  contrary 
to  the  policy  of  the  bankrupt  law ;  which  is,  that  the 
property  of  a  trader  who  is  in  insolvent  circumstances 
should  be  distributed  equally  among  all  his  creditors. 
If  a  trader  in  such  circumstances  assigns   the  whole 
of  his  estate  and  effects  he  places  himself  in  a  posi- 
tion of  impossibility  to  carry  on  his  business  so  as 
to   pay  all   his  creditors.      In  the  present  case  the 
bill  of  sale  was  an  act  of  bankruptcy  under  the  pro- 
visions of  stat.  6  G.  4.  e.  16.  *.  3.,  The   Bankrupt 
Law  Consolidation  Act,  1849,  12  &  13  Vict.  c.  106. 
*.  67.,  and  The  Bankruptcy  Act,  1861,  24  &  25  Vict 
c.  134.  s.  70. :  the  language  in  each  of  these  enactments 
is  substantially  the  same,  and  the  construction  to  be 
put    upon  it   is    stated    by   Parke  B.    in    Siebert  v. 
Spooner  (a) : — "  I  take  it  to  be  perfectly  well  settled, 
that,  when  a  trader  makes  an  assignment  of  all  his 
effects,  or  of  all  except  a  very  small  portion,  it  is 
necessarily  an  act  of  bankruptcy  without  any  actual 
fraud."     He   refers  to  some  cases,  and  adds: — "In 
all  those  cases  it  was  decided  that  an  assignment  by  a 
trader  of  all,  or  of  the  principal  part  of  his  effects,  with- 
out any  fraud  in  fact,  is  an  act  of  bankruptcy."    Yet 
the  statutes  speak  of  a  fraudulent  conveyance  or  transfer 
with  intent  to  defeat  or  delay  creditors.     And  I  under- 
stand the  meaning  of  the  learned  Baron,  and  what  is  said 

(a)  IM.fW.  714.  718. 
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to  the  same  effect  by  Judges  in  other  cases,  to  be  that,        1867. 

notwithstanding  an  absence  of  intentional  fraud,  when    woodhoubb 

the  effect  of  the  assignment  is  to  put  it  out  of  the      Murray. 

power  of  the  trader  to  continue  to  carry  on  his  business 

and  to  meet  the  debts  due  to  his  creditors,  he  must  be 

taken  to  have  intended  the  reasonable  consequences  of 

his  act,  that  is  the  defeating  or  delaying  of  his  creditors, 

and  is  guilty  of  fraud  against  the  policy  of  the  bankrupt 

law. 

Upon  this  general  rule  an  exception  has  been  engrafted, 
where  the  trader,  in  disposing  of  his  effects,  obtains  an 
equivalent ;  and  Bittlestone  v.  Cooke  (a)  shews  that  in 
such  a  case  this  need  not  be  an  equivalent  in  point  of 
value.  It  was  there  considered  that  if  a  trader  under 
the  pressure  of  extraordinary  circumstances,  with  a  view 
to  his  own  benefit  and  that  of  his  creditors,  pledges  his 
effects,  even  the  whole  of  them,  to  realize  a  sum  of  money 
which  may  be  less  than  their  full  value,  yet,  his  inten- 
tion being  an  honest  one,  to  carry  on  his  business,  fraud 
against  the  policy  of  the  bankrupt  law  is  not  estab- 
lished. There  must  however  be  an  equivalent ;  Lord 
Campbell  said,  p.  308,  "  I  agree  that  a  conveyance  of 
this  sort  is  invalid  unless  there  be  an  equivalent;  but  I 
cannot  say  that  the  advantage  obtained  for  the  trader 
and  his  creditors  by  these  advances  was  not  a  full  equi- 
valent for  the  pledge.  In  times  of  pressure  an  advance 
in  ready  money  of  a  very  small  amount  may  very  often 
enable  a  trader  to  avoid  stopping  payment,  and  so  enable 
him  to  pay  his  creditors  20*.  in  the  pound."  Therefore 
he  considered  that  the  equivalent  to  be  obtained  must 
he  one  which  is  an  advantage  not  only  to  the  trader 
hut  also  to  his  creditors. 

(a)  6  E.  #  B.  296. 
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1S67.  la  the  present  case  it  is  said  that  there  is  an  equivalent 

Woophoubm  tacauM  the  sheriff,  being  about  to  sell  and  satisfy  the 
Murray  execution,  it  was  agreed  between  the  plaintiff,  the  exe- 
cution creditor,  and  Proudfooi,  the  debtor,  that  on  the 
execution  being  withdrawn  the  latter  should  by  bill  of 
sale  assign  the  property  seised  to  the  plaintiff;  and  we 
must  take  it  as  a  fact  tjiat  the  assignment  and  the  bill  of 
sale  comprehended  all  the  estate  and  effects  of  the 
debtor.  I  go  this  length  in  concurring  with  counsel  for 
the  plaintiff,  that  if  the  law  stood  as  before  The  Bank- 
ruptcy Act,  1861,  the  position  of  the  creditors  was 
made  neither  better  nor  worse  by  the  assignment,  and 
so  far  there  was  an  equivalent  for  it  The  position 
of  the  creditors  was  the  same,  because,  the  plaintiff 
having  signed  judgment  and  issued  execution,  and  the 
sheriff  having  seized  all  the  property  of  the  debtor  to 
satisfy  the  exigency  of  the  writ,  the  property  was  taken 
possession  of  in  such  a  way  that  the  creditors  could  not 
get  possession  of  it ;  whether  it  was  turned  into  money 
and  handed  over  to  the  execution  creditor,  or  the  goods 
themselves  were  transferred  to  him,  was  immaterial  to 
them.  But  by  sect.  73  of  that  Act,  where,  upon 
judgment  in  an  action  for  a  debt  exceeding  50/.,  exe- 
cution is  levied  upon  the  goods  of  a  trader  debtor, 
he  is  deemed  to  have  committed  an  act  of  bankruptcy 
from  the  date  of  the  seizure  of  the  goods ;  and  there 
is  a  proviso  that,  unless  in  the  meantime  a  petition 
for  adjudication  of  bankruptcy  be  presented,  the  sheriff 
shall  proceed  with  the  execution,  but  shall  hold  the  pro- 
ceeds for  seven  days  before  paying  them  over  to  the 
execution  creditor ;  and,  in  the  event  of  any  other  cre- 
ditor obtaining  an  adjudication  of  bankruptcy  against 
the  trader  within  fourteen  days  from  the  sale,  theexe- 
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cation  creditor  shall  hand  over  the  money  received  by  1867. 
him  to  the  assignee  under  the  bankruptcy.  This  makes  Woodhoum 
a  material  and  essential  alteration  in  the  position  of  the  murrat. 
parties,  as  it  is  no  longer  a  matter  of  indifference  to  the 
creditors  whether  the  goods  are  handed  to  the  execution 
creditor  by  virtue  of  an  arrangement  between  himself 
and  the  debtor,  or  sold  by  the  sheriff  to  satisfy  the  exe- 
cution :  in  the  one  case  the  creditors  have  no  opportunity 
of  getting  the  proceeds,  in  the  other  they  might  take 
advantage  of  the  statute  and,  by  making  the  debtor  a 
bankrupt  within  fourteen  days,  under  sect  78,  have  the 
proceeds  of  the  sale  paid  to  the  assignee.  It  may  be 
said  that  in  fact  Proudfoot  was  not  made  a  bankrupt  till 
the  12th  September,  so  that  the  assignee  would  not  be 
in  a  position  to  claim  the  proceeds  under  sect  73,  but 
the  answer  is  that  there  was  no  motive  for  making  him 
a  bankrupt  sooner,  as  his  effects  had  been  assigned. 
We  must  assume  that  the  creditors  would  have  recourse 
to  the  process  which  the  law  gives  for  obtaining  pay- 
ment of  their  debts  (a).  Their  position  was  seriously 
damaged  by  the  bill  of  sale,  and  they  had  not  any 
equivalent  for  it. 

There  may  be  circumstances  in  which  the  creditors 
would  be  placed  by  such  a  transaction  as  this  in  as 
advantageous  or  even  a  better  position  than  they  were 
before ;  and  that  would  be  as  much  an  exception  to  the 
general  rule  as  where  there  is  an  advance  of  money, 
for  I  do  not  think  that  the  equivalent  need  be  an 
advance  by  a  fresh  creditor,  or  consist  of  money.  If  for 
instance  it  could  have  been  shewn  in  the  present  case 
that  the  trader,  by  being  freed  from  the  execution  and 
left  in  possession  of  the  machinery,  might  have  obtained 
on  the  credit  of  it  capital  to  purchase  materials  for 
(a)  See  Hobwn  v.  Thelluseon,  p.  476,  pL  5. 
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1867.  employing  it,  or  otherwise  carrying  on  his  business, 
Woodhousi  it  might  have  been  competent  to  the  plaintiff  to  uphold 
Murray.  ^e  transaction,  and  the  jury  might  be  expected  to  find 
that  there  was  good  consideration  for  the  bill  of  sale. 
But  the  pecuniary  circumstances  of  this  trader  were 
in  fact  perfectly  hopeless,  and  the  transaction  was  only  a 
means  to  save  both  parties  from  the  loss  which  would 
have  arisen  from  a  forced  sale. 

Mellor  J.     I  will  only  add  that,  by  the  effect  of  the 
deeds  and  the  execution  of  them  by  the  parties,  the  present 
case  is  brought  within  the  rule  laid  down  by  Parke  B.  in 
Stewart  v.  Moody  (a)  and  by  this  Court  in  Smith  v.  Ca*- 
nan,  in  error  (A).     The  test  whether  a  deed  is  an  act  of 
bankruptcy  is  whether  its  effect  is  necessarily  to  defeat 
or  delay  creditors.     The  exception  is  where  the  position 
of  the  trader  is  not  substantially  changed,  and  he  gets  by 
the  transaction,  instead  of  the  goods  assigned,  money  or 
other  articles  which  may  enable  him  to  carry  on  his  trade. 
But  it  lies  upon  those  who  support  the  deeds  to  shew 
circumstances  which  bring  them  within  the  exception; 
for,  as  soon  as  it  appears  that  the  whole  of  the  trader's 
effects  are    transferred,   the    assignment    prima  facie 
amounts  to  an  act  of  bankruptcy.     In  the  present  case 
the  plaintiff  did  not  offer  any  such  circumstances  in  evi- 
dence, nor  was  any  question  proposed  to  the  jury  as  to 
its  effect.    The  jury  have  found  that  the  transaction 
between  Proudfoot  and  the  plaintiff  was  bon&  fide,  that 
is,  the  debtor's  goods  being  in  execution,  the  deeds  were 
not  collusive  or  a  concocted  scheme  with  the  actual 
intention  to  defeat  the  creditors.    But  still  the  effect  of 
the  deeds  was  to  put  the  property  out  of  the  ordinary 
course  of  distribution  among  the  creditors  according  to 

(a)  \C.M.$  R.  777.  780,  (b)  2  &  $  B.  35. 
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sect  73  of  stat.  24  8c  25  Vict.  c.  134. ;  for  if  the*goods        1867. 
had  been  sold  by  the  sheriff  they  might  have  got  posses-    woodhoube 
sion  of  the  proceeds  by-  obtaining  an  adjudication  of     muekay. 
bankruptcy  within  fourteen  days  from  the  sale.     The 
deeds  necessarily  and  absolutely  defeated  that  result; 
and  therefore,  it  not  being,  shewn  that  the  creditors 
received  an  equivalent,  they  are  invalid. 

Shee  J.  Fraud  in  fact  was  rebutted  by  the  evidence 
that  the  arrangement  was  made  for  the  double  purpose 
of  avoiding  the  extra  expense  of  a  sale  by  the  sheriff 
and  for  the  honest  purpose  of  securing  the  provision  for 
the  wife  of  the  trader  under  the  deed  of  which  the 
plaintiff  was  trustee.  I  am  inclined  to  think  thfrt  under 
stat  12  &  13  Vict  c.  106.  the  assignment  would  be 
invalid  and  an  act  of  bankruptcy,  as  it  deprived  the 
trader  of  the  power  of  carrying  on  his  trade  and  paying 
his  creditors,  and  there  is  nothing  to  shew  that  it  was  in 
the  contemplation  of  the  parties  that  he  should  continue 
to  carry  it  on.  On  the  contrary  his  condition  was  hope- 
less, and  the  parties  knew  it.  But  since  the  passing  of 
stat.  24  &  25  Vict.  c.  134.,  together  with  which  stat. 
12  &  13  Vict.  c.  106.  is  by  sect.  232  of  the  later  statute 
to  be  construed,  it  is  clear  that  the  effect  of  the  deeds 
was  to  defeat  the  creditors,  and  the  parties  must  have 
known  they  would  have  that  effect ;  for  if  the  sheriff 
had  sold  under  the  execution,  and  the  creditors  had 
obtained  an  adjudication  of  bankruptcy  within  fourteen 
days,  the  money  must  have  been  paid  to  the  assignee 
under  the  bankruptcy  instead  of  to  the  execution  creditor. 

Rule  absolute. 


476 
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Hobson  and  another  against  Thellusson. 

A  writ  of  fi.  fa.  at  the  suit  of  the  plaintiin  against  Bn  a  trader  at  K, 
in  Yorkshire,  for  284/.  17*.  8d.  was  lodged  with  the  deputy  sheriff  of 
Yorkshire  in  London  on  the  23rd  May.  A  warrant  was  sent  down  to  J2L 
by  that  night's  post,  and  was  in  the  hands  of  T.,  the  sheriff's  officer,  on 
the  next  morning  about  nine  o'clock  The  attorney  for  the  pl&intzffi 
had  told  the  officer  to  expect  the  warrant  and  execute  it  at  once.  T. 
accoxdingly  sent  his  assistant  with  the  warrant  to  B.'n  warehouse,  about 
400  or  500  yards  oft,  who  finding  the  door  locked  did  not  break  it  open. 
On  the  morning  of  the  24th  B.  informed  L.,  his  attorney,  of  the  writ ; 
and  on  his  suggestion  a  deed  of  assignment  of  B.'b  goods  and  effects  to 
trustees,  who  were  themselves  creditors,  for  th*  benefit  of  his  creditors. 
was  prepared  and  executed  a  little  before  ten  o'clock.  Notice  of  the  deed 
was  immediately  given  to  the  sheriff's  officer,  and  he  by  direction  of  L. 
took  possession  of  the  goods  under  it.  In  an  action  against  the  sheriff 
for  a  false  return  of  nulla  bona  the  jury  found  that  the  sheriff  was  not 
negligent  in  fact  in  not  seising  the  goods  on  the  24th  May.    Held, 

1.  That  the  sheriff  was  not  liable  for  negligence  in  law  in  not  having 
seized  before  the  time  he  did. 

2.  That,  the  deed  not  being  voluntary  and  revocable,  the  title  to  the 
goods  vested  in  the  trustees  before  execution  of  or  assent  to  it  expressed 
by  them. 

3.  That  B.  and  his  attorney  having  knowledge  of  the  writ  being  in 
the  hands  of  the  sheriff,  the  trustees  must  be  taken  to  have  knowledge 
of  it  also ;  and  therefore  under  The  Mercantile  Law  Amendment  Act, 
1806,  19  &  20  Vict.  c.  97.  s.  I.,  they  could  not  set  up  their  title  against 
that  of  the  plaintiffs  under  the  writ,  and  conseouenuy  the  sheriff  was  in 
default  for  not  Beizing  the  goods  on  the  24th  may. 

4.  That  notwithstanding  The  Bankruptcy  Act,  1861,  24  &  25  YkL 
c.  134.  s.  194.,  the  deed  though  not  registered  could  be  used  as  evidence 
of  an  act  of  bankruptcy. 

5.  That  the  Court,  having  power  to  draw  inferences,  would  assume  that 
if  the  sheriff  had  sold  under  the  writ  the  creditors  would  have  obtained 
an  adjudication  of  bankruptcy  and  recovered  the  proceeds  of  the  sale 
unde  rThe  Bankruptcy  Act*  1861,  24  &25  Vict.  c.  134.  *s.  73>  74.  («), 
and  therefore  the  plaintifls  had  suffered  no  damage  for  which  they  could 
recover. 

rFHIS  was  an  action  against  the  sheriff  of  Yorkshire 
for  not  levying  under  a  writ  of  fieri  facias  at  the 
suit  of  the  plaintiffs  upon  the  goods  of  J.  Bowery  and 
for  falsely  returning  nulla  bona. 

The  defendant  pleaded :  First  a  traverse  that  there 
were  any  goods  within  the  bailiwick.  Secondly  that  the 
plaintiffs  sustained  no  damage ;  and  on  these  pleas 
issues  were  joined. 

(a)  See  the  preceding  case. 


J 


XXX.   VICTORIA.  477 

On  the  trial,  before  Smith  J.,  at  the  Spring  Assizes  at        1867. 
Leeds,  it  appeared  that  on  the  23rd  May,  1866,  the       Hobsoh 
plaintiffs  recovered  judgment  for  284/.  17*.  &d.  against    thillussoh. 
Bower,  a  cloth  merchant  at  Huddersfield,  and  upon  the 
same  day  a  writ  of  fi.  fa.  issued,  and  was  received  by  the 
deputy  sheriff  in  London  about  half-past  three  o'clock  in 
the  afternoon :  a  warrant  was  sent  down  by  that  night's 
post  to   Thornton,  a  sheriff's  officer  at  Huddersfield, 
which  was  delivered  at  his  office  on  the  following  morn- 
ing about  half-past  seven,  and  was  opened  about  a  quarter 
past  nine  by  Jogger,  Thornton'*  assistant,  who  was  first 
at  the  office ;  he  at  once  sent  a  man  named  Siser  to 
watch  Bower'*  warehouse,  which  was  400  or  500  yards 
distant.     Thornton  came  to  the  office  about  twenty-five 
minutes  after  nine,  and  sent  Jogger  with  the  warrant 
to  the  warehouse.    He  arrived  there  at  half-past  nine 
a.m.,  and  found  the  outer  door  locked,  and  was  not  able 
to  get  in :  he  stayed  three  or  four  minutes,  and  left 
Siser  to  wait  until  the  door  was  opened.    The  latter 
watched  until  a  little  before  ten  o'clock,  when  a  mes- 
sage came  that  he  should  return  to  the  office.    On  the 
22nd  the  plaintiffs'  attorney  had  told  Thornton  that  he 
would  receive  the  warrant  on  the  following  day,  and 
that  he  was  to  execute  it  at  once,  as  time  would  be  of 
great  importance. 

On  the  morning  of  the  24th  Bower  went  to  the  office 
of  his  attorneys,  Messrs.  Floyd  jp  Learoyd,  at  Hudders- 
field,  and  informed  them  of  the  writ.  On  their  sugges- 
tion a  deed  of  assignment  of  his  goods  and  effects  to 
two  trustees  for  the  benefit  of  his  creditors  was  prepared 
in  the  form  in  Schedule  D.  to  The  Bankruptcy  Act, 
1861,  and  was  executed  by  him  a  little  before  ten  o'clock 
on  the  same  morning.  The  two  trustees,  Hirst  and 
Wood,  who  were  parties  to  the  deed  of  the  second  part, 
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1867.  were  creditors  of  Bower.  Neither  of  them  assented  to 
Hobsoh  the  deed  at  the  time  of  its  execution  by  Bower,  but 
Thellumok.  Wood  executed  it  on  the  afternoon  of  the  24th,  and 
Hirst  a  few  days  afterwards.  On  the  4th  June  a 
meeting  of  the  creditors  of  Bower,  at  which  both  the 
plaintiffs  were  present,  was  held  at  the  office  of  Messrs. 
Floyd  g-  Learoyd  ;  the  latter,  who  had  been  consulted  by 
some  of  the  creditors  as  well  as  by  Bower,  acted  for  the 
trustees  under  the  deed;  it  was  then  stated  that  arrange- 
ments were  in  progress  by  which  it  was  hoped  that  the 
creditors  would  receive  20*.  in  the  pound.  The  cre- 
ditors were  unanimous  that  no  creditor  should  get  a 
preference,  and  bankruptcy  was  stated  as  the  alternative 
if  no  arrangement  could  be  come  to.  Ultimately  the 
meeting  was  adjourned,  and  the  plaintiffs  consented  to 
wait  At  the  next  meeting,  on  the  19th,  it  was  found 
that  an  arrangement  could  not  be  made,  and  it  was 
agreed  to  wind  up  the  affairs  under  the  trust  deed. 
Many  of  the  creditors  executed  the  deed  on  that 
day,  but  the  plaintiffs  refused.  The  requisite  assents 
having  been  given  the  deed  was  registered  on  the  21st 
June,  and  therefore  within  twenty-eight  days  of  its 
execution. 

Immediately  on  the  execution  of  the  deed  by  Bower, 
Mr.  Learoyd,  who  attested  it,  sent  a  man  to  take  posses- 
sion, and  Thornton,  finding  the  warehouse  door  open, 
took  possession  of  the  goods  under  the  deed. 

It  was  contended  for  the  plaintiffs.  First.  That 
there  was  negligence  in  the  officer  of  the  sheriff  in  not 
breaking  open  the  door  of  the  warehouse.  Secondly. 
That  the  sheriff  was  bound  to  execute  the  writ  notwith- 
standing the  deed  of  assignment  Thirdly.  That, 
assuming  the  deed  had  effect  from  the  time  of  its  exe- 
cution by  Bower,  the  sheriff  might  have  executed  the 
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writ,  and  the  plaintiffs  were  entitled  to  such  damages  as       1397. 
the  jury  should  think  equivalent  to  the  real  loss.  Homo* 

The  learned  Judge  directed  the  jury  that  the  sheriff's  Thbl^mok> 
officer  had  a  right  to  break  open  the  door  of  the  warehouse, 
but  was  not  bound  in  law  to  do  so  at  once ;  and  he  left  it 
to  them  to  say  whether  the  sheriff  might,  by  the  exer- 
cise of  due  diligence,  have  levied  on  the  goods  in  Bower's 
warehouse  before  the  time  when  Bower  executed  the  deed, 
it.  a  little  before  ten  o'clock  on  the  morning  of  the  24th 
May.  The  jury  found  in  the  negative,  and  a  verdict 
was  entered  for  the  defendant,  leave  being  reserved  to 
move  to  enter  the  verdict  for  the  plaintiffs  for  such  sum 
as  the  Court  should  think  fit.  The  Court  to  be  at 
liberty  to  draw  inferences  of  fact. 

In  Easter  Term, 

Mamsty  obtained  a  rule  nisi  accordingly,  on  the 
ground  that  upon  the  evidence  the  plaintiffs  were 
entitled  to  have  a  verdict  entered  for  them  for 
2851. 18*.  8rf.,  or  for  5/.  6*.,  or  for  nominal  damages, 
or  some  other  sum. 

By  The  Mercantile  Law  Amendment  Act,  1856, 19 
4  20  Vict  c.  97.  *.  1.,  "  No  writ  of  fieri  facias  or  other 
writ  of  execution,  and  no  writ  of  attachment  against  the 
goods  of  a  debtor,  shall  prejudice  the  title  to  such  goods 
acquired  by  any  person  bond  fide  and  for  a  valuable 
consideration  before  the  actual  seizure  or  attachment 
thereof  by  virtue  of  such  writ;  provided  such  person 
bad  not,  at  the  time  when  he  acquired  such  title,  notice 
that  such  writ,  or  any  other  writ  by  virtue  of  which  the 
goods  of  such  owner  might  be  seized  or  attached,  had 
been  delivered  to  and  remained  unexecuted  in  the 
hands  of  the  sheriff,  under  sheriff,  or  coroner." 
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1867.  The  Bankruptcy  Act,  1861,  24  &  25  Vid.  e.  184 

HoMOM      *.  78.,  "  If  any  execution  shall  be  levied  by  seizure  and 

Thill  ^  °^  &n^  °*  ^e  B°°^s  &n^  chattels  of  any  trader 

debtor,  upon  any  judgment  recovered  in  any  action 
personal  for  the  recovery  of  any  debt  or  money  demand 
exceeding  fifty  pounds,  every  such  debtor  shall  be 
deemed  to  have  committed  an  act  of  bankruptcy  from 
the  date  of  the  seiiure  of  such  goods  and  chattels:  Pro- 
vided always,  that,  unless  in  the  meantime  a  petition  for 
adjudication  of  bankruptcy  against  the  debtor  be  pre- 
sented, the  sheriff  or  other  officer  making  the  levy  shall 
proceed  with  the  execution,  and  shall  at  the  end  of 
seven  days  after  the  sale  pay  over  the  proceeds,  or  so 
much  as  ought  to  be  paid,  to  the  execution  creditor, 
who  shall  be  entitled  thereto  notwithstanding  such  act 
of  bankruptcy,  unless  the  debtor  be  adjudged  a  bank- 
rupt within  fourteen  days  from  the  day  of  the  sale,  in 
which  case  the  money  so  received  by  the  creditor  shall 
be  paid  by  him  to  the  assignee  under  the  bank- 
ruptcy/' &c. 

Field  and  WtUs  shewed  cause. — First.  The  question 
of  negligence  was  one  of  fact  for  the  jury  on  which 
they  have  found  in  favour  of  the  plaintiffs.  The  sheriff 
was  not  in  default  after  the  execution  of  the  deed.  His 
officer  was  not  bound  in  law  to  break  open  the  door 
of  the  warehouse  at  once.  On  the  execution  of  the 
deed  by  Bower,  which  was  not  revocable  by  him,  the 
property  in  the  goods  passed  to  the  trustees  without 
their  assent  or  the  assent  of  the  creditors  to  the  deed; 
Sigger$  v.  Evans  (a).   [Blackburn  J.  referred  to  Harland 

(a)  5  E.  #  B.  367. 
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v.  Bink$  (a).]  In  that  case  the  assignment  was  to  a  1867. 
hare  trustee,  and  the  deed  remained  a  voluntary  con-  HoMOV 
veyance  revocable  by  the  assignees.  Thbllussow 

Secondly.  The  title  of  the  trustees  is  protected  by 
The  Mercantile  Law  Amendment  Act,  1866,  19  &  20 
Vict.  c.  97.  *.  1.,  for  they  had  no  notice  of  the  writ 
against  Bower. 

Thirdly.  The  action  is  not  maintainable,  for  the 
plaintiffs  have  not  sustained  any  damage,  there  being 
no  means  by  which  they  could  make  the  execution 
available.  By  The  Bankruptcy  Act,  1861,  24  &  25 
VvcL  c.  134.  s.  73.,  the  execution,  if  levied  by  seizure 
and  sale  of  Bower's  goods,  would  have  been  an  act  of 
bankruptcy  from  the  date  of  the  seizure ;  and,  if  fol- 
lowed by  adjudication  of  bankruptcy  within  fourteen 
days  from  the  day  of  the  sale,  the  plaintiffs  must  have 
paid  over  the  proceeds  to  the  assignees  under  the  bank- 
ruptcy. Sect  74  postpones  the  power  of  the  sheriff  to 
sell  until  the  sale  has  been  publicly  advertised  during 
three  days ;  so  that  if  the  sheriff  had  on  the  24th  May 
executed  the  writ  by  seizure  he  could  not  have  sold  till  the 
28th.  By  sect  138  of  The  Bankrupt  Law  Consolidation 
Act,  1849,  12  &  13  Vict.  c.  106.,  executions  against 
goods  bona1  fide  executed  by  seizure  and  sale  before  the 
date  of  the  fiat  or  filing  of  the  petition,  are  valid,  not- 
withstanding a  prior  act  of  bankruptcy,  provided  the 
execution  creditor  had  not  notice  of  it  at  the  time  of 
executing  or  levying  the  execution,  "  or  at  the  time  of 
making  any  sale  thereunder :"  also  the  deed  might  have 
been  registered  under  sect  194  of  The  Bankruptcy  Act, 
1861,  24  &  25  Vict  c.  134.,  and  by  sect  198,  after 
notice  of  the  filing  and  registration  the  execution  would 

(a)  15  Q.  B.  713. 
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1867.        not  have  been  available  without  leave  of  the  Court, 
Hobson       Rogers  v.  Roberts,  (a) ;  and  there  is  no  distinction  between 
THELliwoH.    the  debt  and  the  costs. 

Manisty  and  Kemplay,  in  support  of  the  rule. — First 
The  goods  of  Bower  were  bound  by  the  delivery  of 
the  writ  to  the  sheriff  on  the  23rd  May,  and  the 
execution  of  the  deed  of  assignment  on  the  24th  did 
not  defeat  the  binding  operation  of  that  delivery. 
The  trustees  and  creditors  acquired  their  title  under 
the  deed  with  notice  of  the  writ,  and  therefore  their 
title  is  not  protected  against  the  execution  by  stat  19 
&  20  Vict  c.  97.  s.  1.  The  knowledge  of  the  debtor, 
and  of  the  attorney  who  prepared  the  deed  and  after- 
wards acted  for  the  trustees,  and  of  the  officer  who 
took  possession  under  it,  was  the  knowledge  of  the 
trustees.  In  Siggers  v.  Evans  (b)  the  deed  was  ante- 
cedent to  the  delivery  of  the  writ  to  the  sheriff. 
[Blackburn  J.  Since  stat  19  &  20  Vict.  c.  97.  s.  1- 
that  makes  no  difference,  provided  the  title  under  the 
deed  was  acquired  bona  fide  and  for  a  valuable  consider- 
ation, and  without  notice,  that  is,  knowledge  of  the 
writ.] 

Secondly.  As  to  the  damages,  the  plaintiffs  are  entitled 
to  the  whole  debt  and  costs  under  stat  24  &  25  Vict,  c.  134 
«.  73.  Where  an  act  of  bankruptcy  takes  place  after  exe- 
cution issued  and  a  seizure  of  the  goods,  but  before  a 
sale  takes  place  under  it,  the  execution  is  not  put  an 
end  to  by  stat.  12  &  13  Vict  c.  106.  s.  133. ;  Edwards  v. 
Scarsbrooh  (e).     Notice  to  the  sheriff's  officer  is  not 


(fl)  36  L.  J.  Exch.  40 ;    Z.  R.  2  Exch.  35. 

(A)  5  E.  #  B.  367.  (e)  3  B.  #  8. 280. 
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Botioe  to  the  execution  creditor  within  stat.  2  &  3  Vict.        1867.  j 

c.  29. ;  Ramsey  v.  Eaton  (a).     If  the  sheriff  had  done       HoB801f  ! 

bis  duty,  and  levied  on  the  goods,   Bower  would  have    thiilotww  • 

offered  terms.  Under  stat  24  &  25  Pi<£  c.  134.  s.  73.  the 
sheriff  is  bound  to  pay  over  the  proceeds  to  the  execu- 
tion creditor  at  the  end  of  seven  days  after  the  sale,  and 
at  the  end  of  another  seven  days  his  title  becomes  abso- 
lute.    It  is  not  reasonable  that  the  jury  should  specu- 
late as  to  an  adjudication  in  bankruptcy  following  the 
act  of  bankruptcy :  that  is  a  contingency  which  ought 
not  to  affect  the   amount  of  damages.     Even   in  the 
event  of  adjudication  in  bankruptcy  the  proviso  at  the 
end  of  sect  73  of  stat.  24  &  25  Vict.  c.  134.  directs  the 
sheriff  to  retain  the  costs  of  the  action  and  execution, 
and  pay  the  balance  only  to  the  assignees.     As  to  the 
effect  of  notice  of  filing  and  registration  of  the  deed, 
sect  194,  which  requires  registration,  says  that  in  default 

thereof  it  shall  not  be  received  in  evidence.     [Will*. — 

There  are  two  forms  of  registration,  one  in  the  office 

of  the  chief  registrar  under  sect  193,  the  other  in  the 

Court  of  Bankruptcy  under  sect  194.     Blackburn  J. 

In  Ex  parte   Wen*ley9  re  WeneUy  (b),  Lord    Wexthury, 

overruling  a  preliminary  objection  that  a  deed  which 

was  contended  to  be  an  act  of  bankruptcy  not  having 

been  registered  was  not  receivable  in  evidence,  said, 

"  Although  the  deed  could  not  have  been  received  in 

support  of  any  title  or  release  under  it,  as  for  example 

against  any  creditor  suing  the  debtor,  or  taking  proceed- 
ings against  him  in  trover  or  ejectment,  yet,  as  the  act 

of  and  as  against  the  debtor,  and  for  the  purpose  of 

undoing  the  effect  of  the  deed,  it  was  receivable  in  evi- 
dence/']   The  plaintiffs  are,  at  all  events,  entitled  to 
(a)  10  M.  #  W.  22.  (ft)  IDeG.J.fS.  273. 278. 

VOL.  VIII.  2   K  B.   &  S. 
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1867.       nominal  damages;  Clifton  v.  Hooper  (a).    [Blackburn  J. 
Hob8oh       1°  *hat  CBBe  *he  w"*  was  a  <*•  **•     ^W  referred  to 
Thbllumo*.    ^tt*w  anrf  LeakePrecedents  of  Headings,  2nd  ecL,  pp.  841, 
note  (a),  346,  note  (a>] 

Blackburn  J.   In  this  case  some  curious  points  hare 
been  well  brought  before  us. 

This  is  an  action  against  the  sheriff  for  not  levying 
under  a  writ  of  fi.  fa.  and  for  a  false  return  of  nulla 
bona;  and  the  first  question  is,  whether  he  was  guilty 
of  any  breach  of  duty  in  not  seizing  the  goods  of 
Bower  under  the  execution.    The  facts  are  that  the  writ 
of  fi.  fa.  was  lodged  with  the  sheriff's  agents  in  London 
on  the  23rd  May;  and  if  the  law  stood  as  enacted  by  the 
Statute  of  Frauds,  29  Car.  2.  c.  3.  s.  16.,  and  continued 
until  the  passing  of  The  Mercantile  Law  Amendment 
Act,  1856, 19  &  20  Vict  c.  97.,  the  property  of  the  goods 
would  then  have  been  bound  without  regard  to  subse- 
quent dealings  with  them.     The  writ  came  down  to 
Huddersfield  by  the  night  post,  and  was  in  the  hands  of 
the  officer  a  few  minutes  after  nine  o'clock  on  the 
morning  of  the  24th;  at  that  time  the  goods  were  still 
Bower**;  so  that  they  might  have  been  seized.    But  the 
sheriff's  officer  was  not  bound  to  rush  at  once  to  the 
premises;   he  went  with  due  diligence  soon   after  be 
received  the  writ  and  found  the  door  of  the  warehouse 
locked-    Again  he  was  not  bound  to  proceed  at  once  to 
break  open  the  door  with  the  utmost  diligence  possible. 
About  ten  o'clock  Bower  executed  the  deed  which  is 
now  relied  on  as  shewing  that  a  levy  subsequent  to  that 
time  would  have  been  of  no  avail,  there  being  no  goods 
which  could  be  seized.     I  am  of  opinion  that,  as  matter 
of  law,  there  was  not  any  negligence  on  the  part  of  the 

(a)  6  Q.  B.  468. 
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sheriff.    The  jury  found  that  he  could  not  by  the  exer-        1867. 
rise  of  due  diligence  in  fact  have  levied  on  the  goods  of      Hobbow 
Bower  before  the  time  when  he  executed  the  deed;  and    thbllumoh. 
that  finding  has  not  been  complained  of,  nor  indeed 
could  be. 

Then  comes  the  question  whether  the  execution  of 
the  deed  by  Bower  prevented  his  goods  from  being 
seizable  afterwards  by  the  sheriff.  Before  Siggcrs  v. 
Evans  (a)  was  brought  to  our  notice  I  was  under  the 
impression  that  the  deed  was  not  binding  until  the  rela* 
tion  of  trustee  and  cestui  que  trust  was  established,  and 
that  until  the  trustee  had  assented  to  it  it  was  voluntary, 
and  therefore  revocable;  but  that  case,  with  which  I  do 
not  quarrel,  is  an  authority  to  the  contrary,  where 
the  trustee  is  himself  a  creditor  and  takes  a  beneficial 
interest  under  the  deed,  and  does  not  afterwards  dis- 
sent from  it  Here  the  trustees  are  creditors,  and  on 
the  authority  oiSiggers  v.  Evans  (a)  the  deed,  as  soon  as 
executed  by  Bower,  operated  as  a  transfer  of  his  property 
to  the  trustees,  and,  the  effect  of  The  Mercantile  Law 
Amendment  Act,  1856, 19  &  20  Vict.  c.  97.  *.  1.,  being 
that  the  goods  are  bound  only  from  the  time  of  seizure 
if  the  person  acquiring  title  to  them  had  not  notice  of 
the  writ  having  been  delivered  and  remaining  unexecuted 
in  the  hands  of  the  sheriff,  the  question  is  whether  the 
goods  were  bonfi  fide  conveyed  to  the  trustees  without 
notice  that  the  writ  had  been  delivered  to  the  sheriff. 
It  is  clear  that  by  executing  the  deed  Bower  intended 
to  defeat  the  execution,  and  his  attorney  suggested  the 
alignment  with  the  intention  of  preventing  the  seizure 
^der  it  The  doctrine  in  Siggers  v.  Evans  (a),  however 
artificial,  having  been  established,  we  must  consider 

£  #£.367. 
2  k  2 
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1867.  that  the  trustees  had  the  same  notice  which  the  persons 
Hobsojt  kui  who  conferred  on  them  the  benefit  by  assigning  the 
TmiTussojr.  VroVerty  to  them.  For  parties  who  have  notice  of  a  writ, 
and  intend  to  defeat  it  by  the  execution  of  such  a  deed 
as  this,  might  select  a  creditor  as  trustee  because  he  could 
not  know  anything,  as  for  instance  if  he  had  been  deli- 
rious for  a  month.  We  must  say  that  the  knowledge  of 
Bower  and  Learayd  was  the  knowledge  of  the  trustees,  and 
that  knowledge  prevents  the  deed  from  being  protected  by 
stat.  19  &  20  Vict.  c.  97.  The  argument  for  the  plain- 
tiffs has  therefore  succeeded  in  shewing  that  the  goods 
were  not  bound  on  the  24th  May,  and  that  consequently 
during  some  part  of  that  day  the  sheriff  might  have 
seized  them  and  was  guilty  of  a  breach  of  duty  in  not 
doing  so. 

The  next  question  is,  what  damages  is  the  plaintiff 
entitled  to?  The  deed  was  a  conveyance  of  all  the 
trader's  property  to  trustees,  and  was  made  with  the 
intent  to  defeat  this  creditor,  and  was  therefore  an  set 
of  bankruptcy.  It  was  argued  that  the  deed  could  not 
be  received  in  evidence  because  it  had  not  been  regis- 
tered, but  in  Ex  parte  Wensley,  in  re  Wensley  (a),  Lord 
JVestbury,  agreeing  with  prior  decisions,  held  that  a  deed, 
though  not  registered  under  sect  194  of  The  Bank- 
ruptcy Act,  1861,  24  &  25  Vict  c.  184.,  might  be  used 
against  the  debtor  as  an  act  of  bankruptcy.  There- 
fore on  the  morning  of  the  24th  May$  before  the 
sheriff  was  in  default,  an  event  had  happened  which 
would  be  an  act  of-bankruptcy,  and  then  under  the 
73rd  and  74th  sections,  the  execution  being  upon  a 
judgment  in  an  action  for  the  recovery  of  a  debt 
exceeding  50/.,  the  sheriff  could  not  have  sold  until  the 
sale  had  been  advertised  during  three  days.  As  a 
(a)  1  DeG.J.fS.  273.  278. 
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matter  of  fact  I  cannot  doubt  that,  if  the  sheriff  had        1867. 

seized  and  given  public  notice  of  the  sale,  the  creditors       homon 

would  have  brought  to  the  notice  of  the  plaintifls  aud    Thkl*"UM01I 

their  attorneys  that  such  a  deed  was  in  existence ;  and 

in  the  present  case  they  did  in  fact  inform  the  sheriff's 

officer  that  the  deed  had  been  executed  by  Bower, 

though  that  would  not  necessarily  be  notice  to  the 

execution  creditor.  Then,  by  sect  138  of  The  Bankrupt 

Law  Consolidation  Act,  1849,  12  &  18  Vict.  c.  106., 

where  there  is  notice  to  the  execution  creditor  and  to 

the  sheriff  at  the  time  of  the  sale,  and  an  adjudication 

of  bankruptcy  follows,  the  plaintiffs  would  get  no  benefit 

from  the  execution,  for  the  proceeds  must  be  paid  to  the 

assignees.  On  this  the  further  question  arises,  would  the 

creditors  have  proceeded  to  have  the  debtor  adjudicated 

a  bankrupt?    That  is  a  question  of  fact;  on  which  it  is 

argued  that  it  is  not  proper  for  a  jury  to  speculate.  But  I 

cannot  agree  to  that.  For,  if  that  position  were  followed 

out,  the  measure  of  damages  in  an  action  against  the 

sheriff  would  always  be  the  foil  value  of  the  goods  which 

ought  to  have  been  seized.     And  if  the  jury  may  take 

into  account  any  facts  which  go  to  shew  that  the 

execution  creditor  would  not  have  reaped  all  the  fruits 

of  his  execution,   I  do   not  see  why  they  may  not 

take  this  into  account     I  agree  the  presumption  is 

against  the  sheriff,  and   the  jury  should  be  directed 

that  they  are  not  to  find  that  the  plaintiffs  have  sustained 

no  damage  unless  they  are  confident  that  notice  of  the 

act  of  bankruptcy  was  brought  home  to  the  plaintiffs 

before  sale,  and  the  verdict  would  be  against  the  weight 

of  evidence  if  they  found  otherwise.     But    I    think 

in  the  present  case  there  is  a  very  strong  probability 

that  had  the  defendant  levied  there  would  have  been 


488  [TRINITY  vacation.] 

1867.       an  adjudication  in  bankruptcy  to  defeat  the  execution, 
Uobson       aad  therefore  the  plaintiffs  would  have  derived  no  benefit 
TnJjnmm.   from  the  seiiure. 

Then,  are  the  plaintiffs  entitled  to  nominal  damages? 
The  decision  in  CKfUm  v.  Hooper  (a)  proceeded  on  the 
right  of  the  creditor  to  have  the  body  of  his  debtor  in 
gaol  when  arrested  on  final  process.  It  is  not  necessary 
to  say  whether  that  decision  is  satisfactory,  for  it  is  not 
applicable  to  an  action  for  not  levying  on  goods. 
Therefore  the  rule  must  be  discharged. 

Mellor  J.  I  confess  that  but  for  the  clear  and  lucid 
manner  in  which  the  case  has  been  argued  I  should  have 
had  some  doubt  on  the  points  of  nicety  and  novelty  in- 
volved in  it.  My  brother  Blackburn  has  dealt  with  them 
all  in  a  very  elaborate  judgment.  I  will  only  add  that 
Mr.  Manisty  removed  the  argument  on  The  Mercantile 
Law  Amendment  Act,  1856, 19  &  20  Vict  e.  97.  s.  1 .,  that 
the  title  of  the  trustees  was  not  prejudiced  by  the  delivery 
of  the  writ  to  the  sheriff,  for  he  shewed  that  under  the 
circumstances  they  must  be  taken  to  have  had  notice  of  the 
writ  At  first  I  was  inclined  to  think  it  was  necessary 
that  the  person  to  whom  the  goods  were  conveyed  must 
be  fixed  with  notice  of  the  writ ;  but  the  object  of  the 
section,  and  the  argument  which  brings  the  present  case 
within  Siggers  v.  Evans  (fl),  leads  me  to  the  conclusion 
that  notice  to  the  person  who  is  capable  of  conferring 
the  title  is  notice  to  the  person  who  acquires  it  from 
him,  otherwise  it  would  be  extremely  easy  to  evade  the 
doctrine  of  notice  altogether.  Therefore  I  come  to  the 
conclusion  that  the  trustees  had  notice  of  the  writ,  and 
consequently  the  sheriff  was  in  default  in  not  seizing 
(n)  6  Q.  B.  468.  (b)  5E.fB.  367. 
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the  goods  under  it  after  the  execution  of  the  deed.    I        1867. 
agree  with  my  brother  Blackburn  it  is  sufficient  if  the       hobsoh 
sheriff  executes  his  office  in  a  reasonable  manner,  and    thkll'umo*. 
takes  reasonable  precautions  to  effect  the  seizure ;  and 
therefore  there  was  no  default  on  the  morning  of  the 
24th  May.      But  the  trustees  haying  notice  of  the  writ 
before  execution  of  the  deed,  he  might  have  levied  on 
the  goods  in  the  course  of  that  day.     On  the  other  hand 
the  execution  of  the  deed  was  an  act  of  bankruptcy ; 
and  according  to  the  judgment  of  Lord  fVestbury  in 
Ex  parte  Wemley,  in  re  Weraley  (a),  though  not  regis- 
tered under  sect.  194  of  The  Bankruptcy  Act,  1861, 
24  &  25  Vict  c.  134.,  it  might  be  given  in  evidence  to 
support  an  adjudication  in  bankruptcy.    I  cannot  believe 
that  the  creditors  would  have  stayed  their  hands  in  ex- 
pectation that  some  arrangement  would  be  made,  as  was 
represented  at  their  meeting,  by  which  they  would  receive 
20*.  in  the  pound,  and  have  allowed  the  execution  to 
proceed.    They  would  have  pursued  the  course  which 
their  interests  dictated,  and  in  that  event  the  act  of  the 
sheriff  in  levying  on  the  goods  of  Bower  would  have 
been  fruitless.     It  may  be  that  a  jury  might  think  the 
plaintiffs  entitled  to  their  costs  under  sect.  78  of  stat. 
24  &  25  Vict.  c.  134.,  but  though  we  are  in  the  place  of 
a  jury  I  cannot  lay  down  to  myself  any  standard  of 
damages,  and  we  ought  not  to  enter  a  verdict  for  merely 
nominal  damages.    Therefore,  upon  reason  and  autho- 
rity, we  must  say  that  the  verdict  for  the  defendant 
should  stand. 

Rule  discharged. 
(*)  IDeG.J.fS.  273.278. 
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November 
13th.] 

Salmon 
Fishery  in 
the  Ribble. 
1  G.  1.  et.  2. 
e.  18.  s.  14. 
Prescription. 
Salmon 
Fishery  Acts, 
1861,  1865, 
24  #25  Fid. 
<?.109.*i.4.12. 
28  %  29  Fir/, 
c.  121.  «.  42. 

Fishing  mill 
dam. 

Appeal  against 
order  of  Com- 
missioners. 
Right  to  begin. 


Gabnett,   and  others,    appellants,   Backhouse, 
respondent. 

By  stat.  1  G.  1.  st.  2.  c.  18.  j.  14.  if  Any  person  shall  make,  erect,  or 
set  any  bank,  dam,  &c  across  certain  riven,  the  Ribble  being  one, 
whereby  salmon  may  be  taken  or  hindered  from  passing  up  them  to  spawn, 
he  shall  on  conviction  before  any  justice  forfeit  51.  &c,  and  the  justice 
shall  cause  the  bank,  dam,  &c.  to  be  demolished  at  his  charge*.  The  Sal- 
mon Fishery  Act,  1861, 24  &  25  Vict.  c.  109.  s.  39.,  repealedstat.  1  G.  1. 
si.  2.  c  la  s.  14.,  and  by  sect  12  enacted  that  "no  dam  except  such 
fishing  weirs  and  fishing  mill  dams  as  are  lawfully  in  use  at  the  time  of 
the  passing  of  this  Act,  by  virtue  of  a  grant  or  charter  or  immemorial 
usage,  shall  be  used  for  the  purpose  of  catching  or  facilitating  the 
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partly  for  the  purpose  of  catching  or  facilitating  the  catching  of  fish, 
and  partly  for  the  purpose  of  supplying  water  for  milling  or  other  par- 
poses."  On  a  case  stated  by  Commissioners  under  The  Salmon  Fishery 
Act,  1865,  28  &  29  Vict.  c.  121.  s.  45.,  it  appeared  that  the  appellants 
were  the  owners  of  a  dam  in  a  part  of  the  river  Ribble,  where  it  is  not 
navigable,  in  connection  with  a  mill,  and  were  the  owners  or  lessees  of 
the  land  on  both  sides  of  the  river  between  the  dam  and  the  point  where 
the  water  after  passing  through  the  mill  is  returned  to  the  channel. 
The  dam  which  penned  the  water  up  for  the  supply  of  the  mill  was  built 
since  stat.  1  G.  1.  st.  2.  c.  18.,  and  had  been  raised  to  its  present 
height  since  1829 :  at  one  end  of  it  a  baulk  or  moveable  board  had 
been  put  by  the  appellants  to  enable  the  fish  to  get  over  the  dam;  and 
they  could  by  means  of  an  artificial  pass  or  slope  leading  to  the  baulk 
get  up  to  and  through  it  when  it  was  lifted.  But  when  it  was  shut 
salmon  could  not  jump  over  the  dam  owing  to  its  height  When  the 
baulk  was  shut  the  whole  of  the  water  of  the  river  passed  down  the  mill 
race  to  supply  the  mill,  and  the  bed  of  the  river  below  the  dam  for  about 
two  thirds  ot  a  mile  was  nearly  dry;  but  during  the  night  the  baulk  was 
usually  left  open.  On  all  occasions  of  flood  the  baulk  was  kept  open  both 
night  and  day.  There  was  no  appliance  or  contrivance  for  catching  fish 
placed  behind  or  as  part  of  the  mill  dam.  In  their  efforts  to  get  up 
to  the  mill  dam  the  salmon  were  often  found  lying  in  small  pools  of 
water  below  the  dam.  and  the  appellants  caught  them  for  their  own  table 
or  for  their  Mends,  but  not  for  sale.  The  Commissioners  found  that  the 
dam  facilitated  the  catching  of  fish,  and  had  been  used  by  the  owner 
for  that  purpose,  and  that  it  hindered  the  fish  from  passing  up  the  river 
to  spawn ;  and  made  an  order  by  which  it  was  rendered  incapable  of 
catching  fish.     Held, 

1 .  That,  though  the  dam  was  erected  in  contravention  of  stat  1  G.  1. 
st.  2.  c.  18.  s.  14.,  a  right  to  it  by  prescription  might  be  acquired. 

2.  That  it  was  not  a  "  fishing  mill  dam"  within  stat.  24  &  25  Viet. 
c.  109.  s.  4.,  and  therefore  the  Commissioners  had  no  jurisdiction  under 
sect.  42  of  stat  28  &  29  Vict.  c.  121.  to  order  it  to  be  rendered  incapable 
of  catching  fish. 

3.  That  the  appellants  would  be  liable  to  the  penalties  imposed  by 
sect.  12  of  stat.  24  &  25  Vict.  e.  109.  for  catching  or  attempting  to  catch 
salmon  in  contravention  of  that  section. 

4.  That  the  respondent  had  the  right  to  begin. 
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OASE  stated  by  the  Commissioners  for  English  Fish-      Garhktt 
eries  pursuant  to  sect.  45  of  The  Salmon  Fishery   baomousm. 
Act,  1865,  28  &  29  Viet.  e.  121. 

At  a  Court  held  by  the  Commissioners  at  Preston,  in 

the  county  of  Lancaster,  on  the  5th  October,  1866,  and 

the  3rd  January,  1867,  in  pursuance  of  The  Salmon 

Fishery  Act,  1865,  28  &  29  Vict.  c.  121.  ss.  40.  42.,  for 

the  purpose  of  inquiring  into  the  legality  of  the  fixed 

engines,  fishing  weirs  and  fishing  mill  dams  situated  in 

the  Ribble  Fishery  District,  the  appellants  having  been 

summoned  before  them  that  there  might  be  an  inquiry 

by  them  touching  the  legality  of  a  certain  fishing  mill 

dam,  situated  in  the  river  Ribble  at  Low  Moor,  near 

Chtkeroe,  of  which  the  appellants  were  the  owners,  the 

Commissioners,  having  heard   what  was   alleged  and 

proved  for  and  against  the  fishing  mill  dam,  decided 

that  it  was  illegal,  and  ordered  that  it  be  rendered 

incapable  of  catching  fish. 

The  mill  in  connection  with  the  dam  is  a  cotton  mill, 
and  has  two  wheels  and  a  turbine  supplied  with  water 
from  the  river,  each  wheel  being  about  fifty  horse  power. 
The  turbine,  which  is  a  species  of  water  wheel,  was  put 
down  about  two  years  ago,  to  replace  a  former  wheel. 
At  the  place  in  question  the  Ribble  is  not  navigable, 
and  is  a  salmon  river,  and  there  are  above  and  below 
the  dam  spawning  beds  of  great  value  to  which  the  fish 
resort  The  appellants  are  the  owners  in  fee  of  the 
land  on  the  left  bank  or  Lancashire  side  of  the  river, 
and  have  a  lease  of  the  land  on  the  right  bank.  The 
dam  which  pens  the  water  up  for  the  supply  of  the  mill 
is  situated  about  two-thirds  of  a  mile  above  the  mill, 
and  the  water  which  passes  down    the  mill  leat  and 
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1867.  through  the  mill  is  returned  to  the  channel  of  the  river 
~~Ga&hitt  about  100  yards  below  the  mill.  The  length  of  the 
Backhouse.  natura^  channel  of  the  river  between  the  dam  and  the 
point  where  the  water,  after  passing  through  the  mill, 
is  returned  to  the  river,  is  rather  more  than  two-thirds 
of  a  mile,  and  the  appellants  are  owners  or  lessees  of 
the  land  on  both  sides  of  all  this  part  of  the  river. 

The  mill  dam  which  crosses  the  bed  of  the  river 
nearly  at  right  angles*  but  in  a  crescent  form,  is  in  its 
lower  part  a  solid  structure  of  stone  and  mortar.  The 
upper  part  of  the  dam  consists  of  planks  about  twenty 
inches  wide,  set  on  their  edges,  and  these  planks  accor- 
dingly add  twenty  inches  of  height  to  the  stonework  on 
which  they  rest.  The  sluice  of  the  mill  leat  is  on  the 
left  bank  of  the  river,  and  forms  the  end  of  the  dam  at 
that  side.  At  the  other  end  of  the  dam  which  adjoins 
the  opposite  or  right  bank  a  part  of  the  stonework  for  a 
length  of  about  seventeen  feet  is  twelve  inches  lover 
than  the  remaining  stonework  of  the  dam,  and  the  top 
of  this  part,  which  also  consists  of  wood  the  same  height 
as  the  planking  on  the  top  of  the  remaining  part  of  the 
dam,  is  called  a  baulk  This  baulk,  which  is  in  feet  a 
strong  piece  of  wood  seventeen  feet  long  and  thirty 
inches  deep  has  a  hinge  at  one  end,  and  is  capable  of 
being  raised  by  means  of  a  screw,  so  that  when  raised 
perpendicularly  on  the  hinge  it  makes  a  triangular 
opening  in  the  body  of  the  dam,  the  opening  at  the  wide 
end  being  about  two  feet.  This  was  constructed  by  one 
of  the  appellants  more  than  forty  years  ago. 

The  bed  of  the  river  immediately  under  the  dam  is 
rocky,  and  there  are  several  pools  from  three  to  six  feet 
deep  close  to  the  lower  side  of  the  dam ;  and  the  bed  of 
the  river  between  the  mill  dam  and  the  place  where  the 
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mill  race  rejoins  the  river,   a  length  which  is  above       1867. 

two-thirds  of  a  mile,  is  also  rocky,  but  there  are  occa-      gaexstt 

sional  pools    of  water.    The   stonework   part  of  the   bAOKhousi. 

dam  on  its  lower  side  or  face  is  perpendicular,  and 

varies  from  eight  feet  to  eighteen  inches  high  above 

the  bed  of  the  river;  and  the  planks  add  twenty  inches 

more  to  this  height     Daring  the  four  driest  months 

of  the  year,  whenever  the  baulk  is  shut  the  bed  of  the 

river  for  about   two-thirds  of  a  mile  is  nearly  dry, 

but  during  the  night  the  baulk  is  usually  left  open. 

When  the  baulk  is  shut  during  the  day  the  whole  of  the 

water  of  the  river  passes  down  the  mill  race  to  supply 

the  mill,  there  being  then  not  enough  water  for  such 

supply.    During  that  time  salmon  cannot  pass  up  the 

channel  of  the  river  towards  the  mill  dam,  or  can  do  so 

on  very  rare  occasions  of  flood,  and  when  they  arrive  at 

the  dam  it  is  too  high,  when  the  baulk  is  shut,  to  allow 

them  to  jump  over  so  as  to  reach  the  spawning  grounds 

above  the  dam.    But  on  all  occasions  of  flood  the  baulk 

is  usually  kept  open  both  night  and  day.     In  their 

efforts  to  get  up  to  the  mill  dam  the  fish  are  often  found 

lying  in  small  pools  of  water,  and  can  be  caught  by  hand 

in  the  shallows,  or  can  be  easily  fished  out  of  the  pools 

with  a  net. 

There  is  no  box,  cruive,  or  crib,  or  appliance  or  con- 
trivance of  any  kind  whatever,  for  catching  fish  placed 
immediately  behind  or  as  part  of  the  mill  dam. 

It  was  stated  by  the  appellants'  witnesses  that  the 
mill  dam  had  been  built  in  1784,  but  no  document  of 
title  was  produced  by  the  appellants  earlier  than  a  lease 
for  a  term  of  eleven  years  made  in  1820  in  favour  of  the 
appellants'  predecessors,  who  had  since  then  purchased 
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1867.  the  fee  of  the  left  bank  of  the  river  adjoining  the  mill 
""  Garnett  ^^  or  race*  the  appellants'  counsel  stating  that  he  relied 
Backhouse.  uP°n  U8er-  **  was  ft^^er  proved  that  the  baulk  or 
moveable  board  was  lifted  only  when  there  was  enough 
water  to  supply  the  mill  The  baulk  had  been  pot  up 
by  the  owners  of  the  dam  to  enable  fish  to  get  over 
it,  but  they  stated  that  there  was  no  obligation  on 
them  to  make  such  a  baulk.  The  appellants'  witnesses 
stated  that  the  dam  and  planks  on  the  top  thereof  had 
existed  as  they  were  now  for  more  than  fifty  years.  In 
order  to  facilitate  the  ascent  of  fish  an  artificial  pass  or 
slope,  consisting  of  large  stones  and  planks  of  wood, 
leading  up  to  the  baulk  was  made,  and  the  fish  can  for 
the  most  part  by  means  of  these  planks  get  up  to  and 
through  the  opening  made  by  the  baulk  when  such  baulk 
is  lifted  and  thereby  an  opening  made  in  the  dam. 

The  appellants  have  authorized,  on  one  occasion,  a 
person  who  owned  the  other  half  of  the  river  to  fish  the 
mill  pool  above  the  dam ;  and  the  appellants  themselves 
have  caught  fish  in  the  river  below  the  dam  when  the 
water  is  low,  and  the  pools  are  easily  fished ;  but  they 
stated  that  this  was  merely  to  supply  their  table,  or  to 
give  presents  to  friends.  They  also  stated  that  they 
had  never  sold  a  fish  since  they  owned  the  fishery,  nor 
let  the  right  to  any  person,  and  for  one  period  of  ten  years 
they  neither  caught  nor  permitted  one  to  be  caught.  They 
have  caught  fish  by  means  of  a  net  dragged  in  a  pool  which 
is  situated  about  sixty  yards  below  the  dam,  and  when 
so  doing  have  employed  men  on  one  or  two  occasions 
to  beat  the  water  from  a  point  about  thirty  or  forty 
yards  nearer  the  dam  down  to  this  pool,  and  they  have 
the  exclusive  right  to  catch  as  many  fish  as  they  please 
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there,  both  sides  of  the  river  being  their  own  property.        ig(j7. 
The  appellants   have   also  occasionally  after    a  flood      qarhett 
found  salmon  lying  almost  dry  in  the  bed  of  the  river,    Ba0Kh0U81- 
below  the  dam. 

On  the  part  of  the  respondent  it  was  proved  by  a 
water  bailiff,  who  had  constant  opportunities  of  watching 
the  effect  of  the  dam  on  the  fish,  that  it  greatly  facili- 
tated their  capture ;  that  when  the  baulk  was  suddenly 
shut  down  in  low  states  of  the  water,  and  thereby 
the  bed  of  the  river  was  made  nearly  dry,  the  fish 
could  be  caught  by  hand  as  they  lay  stranded  on  the 
shallows,  or  could  easily  be  taken  by  means  of  a  net 
out  of  the  few  pools  left ;  that  he  had  seen  the  appel- 
lants so  fishing  with  a  net  there  and  catching  the 
fish ;  that  he  had  found  fish  heavy  with  spawn  lying 
unable  to  move  in  the  shallow  water  created  by  the  dam, 
and  had  occasionally  with  his  own  hands  lifted  them 
over  the  dam,  and  he  thought  that  the  planks  on  the 
top  of  the  weir  had  been  gradually  made  higher  during 
the  last  thirty-five  years  on  each  occasion  when  they 
were  removed,  and  that,  though  some  fish  got  through 
the  baulk  when  it  was  open,  others  were  unable  to  do 
so;  that  when  the  baulk  was  shut  no  fish  could  get  over, 
and  consequently  they  often  crowded  at  the  foot  of  the 
dam  waiting  to  pass  over  but  unable  to  do  so. 

An  indenture  of  agreement  dated  the  26th  May,  1829, 
between  Henry  Wright  and  his  wife,  being  riparian 
owners  farther  up  the  river,  on  the  one  part,  and  the 
appellants'  predecessors,  the  then  owners  of  the  mill 
and  dam,  on  the  other  part,  was  produced  by  the  respond- 
ent, which  recited  that  the  dam  had  pressed  back  the 
water,  and  caused  injury  to  the  banks  and  the  lands  of 
Wright,  and  J.  Garnett  and  J.  T.  Horsfall  covenanted 
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1867.  to  repair  and  keep  in  repair  the  banks  of  Wright,  and 
Gabhstt  in  consideration  thereof  Wright  covenanted  not  to 
Backhouse,  question  or  dispute  their  right  to  continue  the  weir  or 
caul  of  the  present  height  and  construction  of  the 
stonework  thereof,  and  there  was  no  mention  in  the 
indenture  of  any  planks  on  the  top  of  the  stonework. 
The  agreement,  which  was  to  be  taken  as  part  of  the 
case,  recited  that  it  had  been  entered  into  for  the 
purpose  of  preventing  litigation  and  preserving  a  good 
understanding  between  the  parties. 

It  was  further  proved  by  the  respondent  that  the  mill 
dam  in  its  present  state  when  the  baulk  was  down 
hindered  the  fish  from  going  up  the  river  to  spawn,  and 
that  in  order  to  allow  sufficient  water  to  flow  over  the 
dam  constantly  down  the  natural  channel  of  the  river, 
and  at  the  same  time  to  permit  the  fish  to  go  up  to  and 
over  the  dam,  it  was  necessary  that  the  planks  along  the 
top  of  the  stonework  should  be  removed  altogether,  and 
that  the  baulk  should  be  removed,  and  also  two  inches 
more  should  be  cut  away  immediately  under  the  baulk. 
The  appellants  objected,  first,  that  the  Commissioners 
had  no  jurisdiction,  inasmuch  as  this  was  a  mill  dam, 
and  not  a  fishing  mill  dam  within  the  meaning  of  the 
Salmon  Fishery  Acts ;  that  it  was  used  solely  to  supply 
the  mill  with  water ;  that  it  was  essential  to  a  fishing  mill 
dam  that  the  dam  should  have  a  box,  cruive  or  crib,  or 
other  self -catching  apparatus  attached  to  it  for  catching 
or  facilitating  the  catching  of  fish ;  that  the  owner  did 
not  use  the  dam  for  catching  or  facilitating  the  catching 
of  fish,  but  that  all  he  did  was  occasionally  to  catch 
some  fish  in  the  river  either  above  or  below  the  dam  to 
supply  his  own  table,  but  not  for  purposes  of  sale ;  that 
the  only  remedy,  if  any,  provided  for  the  present  state  of 
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things  was  for  the  conservators  or  owners  of  fisheries       1867. 

elsewhere  in  the  river  to  attach  a  fish  pass  to  the  dam,      garnbtt  ~ 

pursuant  to  The  Salmon  Fishery  Act,  1861,  24  &  25    BACKH0Cgt 

Viet  e.  109.  m.  23.  to  26.,  and  which  they  could  only 

do  provided  they  did  not  injure  the  milling  power. 

Secondly,  even  if  this  were  a  fishing  mill  dam,  it  was 

now  legal,  inasmuch  as  it  had  been  used  as  it  now  is  for 

fifty  years,  and  that  the  Prescription  Act,  2  &  3  W.  4. 

c  71.,  made  the  title  good  against  all  the  world,  and  had 

to  that  extent  repealed  all  prior  inconsistent  enactments ; 

that  both  banks  and  the  bed  of  the  river  being  their 

own  soil  they  could  make  a  mill  dam  at  any  time  and 

of  any  size,  subject  only  to  an  action  if  damage  should 

thereby  be  caused  to  any  neighbouring  riparian  owner ; 

that  the  indenture  of  1829,  to  which  the  appellants 

were  not  parties,  was  not  admissible  evidence  against 

them  for  any  purpose,  inasmuch  as  the  covenant  was 

one  which  did  not  run  with  the  land.     Lastly,  that  the 

dam  did  not  in  point  of  fact  hinder  the  fish  from  going 

up  to  spawn;  that  when   the  baulk  was  opened  they 

could  easily  pass  through  the  dam,  and  that  at  those 

times  when  the  water  was  low  and  the  baulk  shut  the 

fish  did  not  require  to  pass  up,  and  so  could  not  be  said 

to  be  hindered  from  passing,  as  they  had  no  migratory 

instinct 

The  respondent  contended,  first,  that  the  dam  came 
within  the  definition  of  a  fishing  mill  dam  given  by  the 
statute;  that  a  box,  cruive  or  crib  was  only  necessary  to 
a  fishing  mill  dam  when  the  fish  could  not  conveniently 
he  caught  otherwise ;  that  it  was  immaterial  what  the 
appellants  did  with  the  fish  they  caught,  or  whether  the 
catching  of  fish  was  of  less  value  than  the  milling  power 
of  the  dam ;  that  the  appellants  must  be  taken  to  have 
^tended  the  natural  consequence  of  making  such  a  dam 
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1867.  in  such  a  part  of  the  river,  for  no  dam  of  such  sue 
Ga&nbtt  could  be  otherwise  than  a  great  facility  for  catching  all 
Bagxeottsx.  the  fish  when  their  instinct  led  them  up  for  the  pur- 
poses of  spawning;  that  therefore  the  Commissioners 
had  jurisdiction  to  inquire  into  the  legality  of  the  dam. 
Secondly,  if  they  had  jurisdiction,  that  the  dam  was 
illegal  as  being  contrary  not  only  to  the  policy  of  the 
common  law  and  the  old  statutes,  but  to  the  express 
enactment  of  stat.  1  G.  1.  si.  2.  c.  18.  s.  14,  as  it  was 
proved  to  hinder  the  fish  from  passing  up  the  river  to 
spawn ;  that  that  enactment  continued  in  force  from  1714 
and  was  not  repealed  till  1861 ;  that,  as  there  was  no 
proof  that  this  dam  was  built  before  1  G.  1.,  it  mutt 
have  been  illegal  up  to  1861,  and  was  illegal  now,  and 
that  the  only  way  of  rendering  it  incapable  of  catching 
fish  was  to  cause  a  gap  to  be  made  permanently  where 
the  baulk  now  was,  in  order  to  let  fish  go  up  at  all 
times  of  the  year. 

The  Commissioners  found  as  facts  that  this  mill  dam 
had  been  built  subsequently  to  1714 ;  that  the  planks 
on  the  top  of  the  stonework  had  been  first  put  there 
subsequent  to  1829,  and  that  the  dam  had  been  used  in 
its  present  state  since  that  time;  that  the  dam  facili- 
tated the  catching  of  fish,  and  had  been  used  by  the 
owner  for  that  purpose ;  that  the  dam  also  hindered  the 
fish  from  passing  up  the  river  to  spawn,  and  that,  in 
order  to  render  it  incapable  of  catching  fish  with 
the  least  injury  to  the  milling  power,  it  was  necessary 
that  the  planks  should  be  removed  altogether,  and  also 
the  baulk,  and  two  inches  more  under  the  baulk,  and  so 
kept  during  the  whole  year. 

They  held  that  the  dam  was  a  fishing  mill  dam 
within  the  definition  of  The  Salmon  Fishery  Act,  1861, 
24  &  25  Vict  c.  109.,  and  that  they  had  jurisdiction  to 
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inquire  into  its  legality,  and  that  the  sections  23,  24        1867. 
and  25  of  stat  24  &  25  Vict.  <?.  109.  applied  only  to      Gamett 
cases  where  volunteers  put   fish   passes   at  their  own    BACKg0081 
risk.     That  by  reason  of  the  express   prohibition  of 
stat  1  G.  1.  st  2.  c.  18.  s.  14.  this  dam  had  been 
illegal  up  to  1861,  so  far  as  it  hindered  the  fish  going 
up  to  spawn.     That  the  Prescription  Act  had  no  appli- 
cation, seeing  that  the  right  claimed  under  it  had  been 
used  in  contravention  of  an  express  prohibition  of  a 
statute.  That,  as  this  dam  was  illegal  up  to  1861,  it  had 
not  been  made  legal  since.    And  they  made  an  order  that 
the  dam  should  be  made  incapable  of  catching  fish  in 
manner  following,  that  is  to  say,  by  removing  permanently 
the  planks  along  the  top  of  the  stonework  of  the  weir,  by 
permanently  removing  the  baulk  and  two  inches  more 
immediately  under  it :  at  the  same  time  that  if,  in  carry- 
ing out  their  order,  the  appellants  satisfied  them  that  an 
efficient  fish  pass  could  be  made  by  a  less  alteration  of 
the  dam,  this  part  of  the  order  would  not  be  insisted  on. 
The  questions  for  the  opinion  of  the  Court  were. 
First.  Whether  upon  the  evidence  the  Commissioners 
were  bound  as  matter  of  law  to  hold  that  this  dam  was 
not  a  fishing  mill  dam  within  the  meaning  of  The 
Salmon  Fishery  Acts,  and  so  that  they  had  no  jurisdic- 
tion to  inquire  into  its  legality.     Second.  If  they  had 
jurisdiction,  whether,  by  reason  of  the  user  since  1829, 
&e  Prescription  Act  rendered  the  dam  legal  in  its 
present  state  notwithstanding  stat.  1  G.  1.  $L  2.  c.  18. 
'•  14.    Third.  Whether,  if  the  dam  was  illegal  up  to 
1%1,  so  far  as  it  hindered  fish  passing  up  to  spawn,  it 
h*d  since  been  rendered  legal  in  that  respect  by  reason 
of  the  Salmon  Fishery  Acts.    Fourth.   Whether  there 
**»  evidence  to  justify  them  in  making  the  order. 
vol.  viii.  2  l  b.  &  s. 
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1867.  Stat  1  G.  1.  $t.  2.  c.  18.  $.  14.,  after  reciting  that 

Garrett  the  Acts  °f  Parliament  theretofore  made  for  the  preser- 
Backhoubb.  vation  of  fishing  within  the  rivers  of  this  realm  had 
hitherto  proved  ineffectual  in  respect  to  certain  rivers 
named,  and  among  them  the  Ribbk,  for  want  of  a  due 
encouragement  to  be  given  to  such  persons  who  could  dis- 
cover the  many  illegal  practices  and  abuses  done  therein, 
&c.,  enacted,  "That  if  any  person  or  persons  what- 
soever shall,  at  any  time  hereafter,  ....  make,  erect, 
or  set  any  bank,  dam,  hedge  or  stank,  net  or  nets,  cross 
the  said  rivers,  or  any  part  thereof,  whereby  the  salmon 
therein  may  be  taken,  or  hindred  from  passing  or  going 
up  the  said  rivers  to  spawn/'  every  person  so  offending, 
who  shall  be  convicted  thereof  before  any  justice  or 
justices  of  peace,  shall  forfeit  the  sum  of  5/.  for  every 
such  offence,  besides  the  fish  so  taken,  and  the  nets, 
engines,  and  devices  used  in  doing  or  committing  the 
same;  and  the  justice  or  justices  shall  "cause  such 
banks,  dams,  hedges,  or  stanks,  made  or  erected  cross 
the  said  river,  to  be  demolished  and  removed  at  the 
charges  of  such  offender."  This  enactment  is  repealed 
by  The  Salmon  Fishery  Act,  1861,  24  &  25  Tu*. 
c.  109.  *.  39. 

By  The  Salmon  Fishery  Act,  1865,  28  &  29  VkL 
c.  121.  *.  42.,  the  Commissioners  are  authorised  to 
inquire  into  the  legality  of  all  fishing  weirs  and  fishing 
mill  dams  throughout  the  limits  of  The  Salmon  Fishery 
Acts,  1861  and  1865,  and  to  remove  such  fishing  weirs, 
and  cause  to  be  rendered  incapable  of  catching  fish  such 
fishing  mill  dams  as  are  in  contravention  of  The  Salmon 
Fishery  Act,  1861.  By  sect  44,  on  the  appearance  of 
the  owner  or  other  persons  for  or  against  any  fishing 
weir  or  fishing  mill  dam,  and  after  hearing  what,  if 
anything,  is  alleged  by  him  or  them,  or  on  his  or  their 
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behalf,  the  Commissioners  shall  decide  as  to  the  legality  1867. 
or  illegality  of  the  fishing  weir  or  fishing  mill  dam,  and,  Gabhott 
in  the  event  of  their  decision  being  in  favour  of  its 
illegality,  they  may  by  warrant  nnder  their  hands  order 
the  owner  to  remove  a  fishing  weir,  or  render  incapable 
of  catching  fish  a  fishing  mill  dam  where  the  law 
requires  such  fishing  weir  to  be  removed,  or  such  fishing 
mill  dam  to  be  rendered  incapable  of  catching  fish,  to  the 
satisfaction  of  the  Commissioners,  within  a  reasonable 
time  to  be  prescribed  in  the  order,  not  being  less  than 
three  months. 

By  The  Salmon  Fishery  Act,  1861,  24  &  25  Vict. 
c.  109.  *.  4,  " l  Dam1  shall  mean  all  weirs  and  other  fixed 
obstructions  used  for  the  purpose  of  damming  up  water. 

" c  Pishing  weir*  shall  mean  a  dam  used  for  the  ex- 
clusive purpose  of  catching  or  facilitating  the  catching 
offish. 

" '  Fishing  mill  dam' shall  mean  a  dam  used  or  intended 
to  be  used  partly  for  the  purpose  of  catching  or  facili- 
tating the  catching  of  fish,  and  partly  for  the  purpose 
of  supplying  water  for  milling  or  other  purposes." 

Sect.  12.  "  The  following  regulations  shall  he  observed 
with  respect  to  dams  : 

"  (1.)  No  dam  except  such  fishing  weirs  and  fishing 
mill  dams  as  are  lawfully  in  use  at  the  time  of  the 
passing  of  this  Act,  by  virtue  of  a  grant  or  charter  or 
immemorial  usage,  shall  be  used  for  the  purpose  of 
catching  or  facilitating  the  catching  of  salmon : 

"1.  Any  person  catching  or  attempting  to  catch 
salmon  in  contravention  of  this  section  shall 
incur  a  penalty  not  exceeding  5/.  for  each 
offence,  and  a  further  penalty  not  exceeding  1£ 
for  each  salmon  which  he  catches: 
2    l   2 


Garmstt 
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1867.  "  2.  All  traps,  nets,  and  contrivances  used  in  or  in 

connection  with  the  dam  for  the  purpose  of 
catching  salmon  shall  be  forfeited : 
"3.  All  salmon  caught  in  contravention  of  the 
above  prohibition  shall  be  forfeited : 
"And  no  fishing  weir,  although  lawfully  iu  use  as 
aforesaid,  shall  be  used  for  the  purposes  of  catching 
salmon  unless  it  have  therein   such  free   gap  as  is 
hereinafter  mentioned;    and  no  fishing  mill  dam,  al- 
though lawfully  in  use  as  aforesaid,  shall  be  used  for 
the  purposes  of  catching  salmon  unless  it  have  attached 
thereto  a  fish  pass  of  such  form  and  dimensions  as  ahall 
be  approved  of  by  the  Home  Office,  nor  unless  such  fish 
pass  has  constantly  running  through  it  such  a  flow  of 
water  as  will  enable  salmon  to  pass  up  and  down  such 
pass,  but  so  nevertheless  that  such  pass  shall  not  be 
larger  nor  deeper  than  requisite  for  the  above  purposes." 
By  The  Salmon  Fishery  Act,  1865,  28  &  29  Viet 
c.  121.  s.  2.,  "  This  Act,  so  far  as  is  consistent  with  the 
tenor  thereof,  shall  be  read  as  one  with  The  Salmon 
Fishery  Act,  1861." 

Mellish  {Jordan  with  him),  for  the  appellants,  asked 
the  direction  of  the  Court  as  to  who  should  begin.— In 
the  Common  Pleas,  Rawstorne  appt.,  Backhouse  respt.  (a), 
which  was  an  appeal  against  the  decision  of  the  Com- 
missioners, the  appellant  began.  In  that  Court,  on  an 
appeal  against  the  decision  of  magistrates  on  summary 
conviction,  the  prosecutor  always  begins.  The  practice 
in  the  Exchequer  is  as  in  this. Court.  [Cockburn  C.  J. 
The  present  case  is  analogous  to  an  appeal  against  a 
conviction  of  magistrates  under  stat.  20  &  21  Vict  c.  43. ; 
therefore  the  same  course  should  be  followed.] 

(«)  37  L.  J.  C.  P.  26 ;  L.  R.  3  C.  P.  67. 
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Barmen  (The  Attorney  General,  Sir  J.  B.  Karslake,        1867. 
with  him),  for  the  respondent— The  Commissioners  had      Garhbtt 
jurisdiction  under  sect.  42  of  stat.  28  &  29  Vict.  c.  121.    BAflBJ0llia> 
to  inquire  into  the  legality  of  this  dam,  and  under 
sect  44  to  make  this  order  for  rendering  it  incapable  of 
catching  fish. 

First  The  Legislature  in  passing  Magna  Charta, 
c.  23.  and  subsequent  Acts,  for  the  preservation  of 
the  breed  of  salmon  (a),  treated  all  rivers  as  public 
property  for  the  passing  of  salmon  up  and  down  at 
appointed  seasons ;  and  at  length  by  stat.  1  G.  1.  st.  2. 
c.  18.  «.  14.  made  express  provision  for  demolishing 
dams  erected  across  certain  rivers  of  special  value, 
among  which  is  the  river  Ribble.  The  dam  in  question 
was  erected  since  the  passing  of  that  statute,  and  there- 
fore the  appellant  cannot  have  gained  a  title  to  it  by 
prescription,  under  stat.  2  &  8  IV .  4.  c.  71.  So  far  as 
it  prevented  salmon  passing  up  the  river  to  spawn,  it 
was  not  "  lawfully  in  use  at  the  time  of  the  passing  of ;J 
stat  24  &  25  Vict.  c.  109.,  and  therefore  is  not  within 
the  exception  in  sect  12.  [Lush  J.  Stat  1  G.  1.  st.  2. 
c.  18.  $.  14.  is  repealed,  and  in  stats.  24  &  25  Vict.  c.  109. 
and  28  &  29  Vict.  c.  121.  there  is  no  prohibition  of  a 
dam  the  only  effect  of  which  is  to  prevent  salmon  going 
up  the  river  to  spawn.  Cockburn  C.  J.  Suppose  this 
dam  was  in  a  river  not  mentioned  in  stat  1  G.  1.  st.  2. 
c  18.]  Sect.  12  of  stat.  24  &  25  Vict  c.  109.  contains 
a  general  prohibition  of  all  dams  except  fishing  mill 
dams  lawfully  in  use  at  the  time  of  the  passing  of  that 
Act  [Cockburn  C.  J.  In  respect  of  preventing  fish 
going  up  the  river,  sect.  12  is  less  strong  than  the 

(a)  A  Collection  of  "  Statutes  relating  to  Fisheries/'  printed  for  the 
Bpecial  commission  for  English  Fisheries,  was  referred  to. 
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1867.        enactment  in  1  G.  1.  st.  2.  c.  18.  s.  14.]     [He  referred 
Garnett      to  Rawstorne,  appt,   Backhouse,   respt,  argued  in  the 
Backboum.    Common  P^as  in  Trinity  Term  (a).] 

Secondly.     This  is  a  fishing  mill   dam  within  the 
definition  in  sect.  4  of  stat.  24  &  25  Vict.  c.  109.,  and 
therefore  illegal,  because  used  partly  for  the  purpose  of 
catching  or  facilitating  the  catching  of  salmon.     In 
consequence  of  the  natural  conformation  of  the  river 
the  erection  of  it  makes  a  number  of  traps  for  catching 
salmon,  though   not   immediately  connected   with  or 
forming  part  of  the  dam.     Sect.  29  of  stat  24  fr  25 
Vict  c.  109.  contains  rules  to  be  observed  "in  relation  to 
the  construction  of  boxes  and  cribs  in  fishing  weirs  and 
fishing  mill  dams ;"  but  it  is  not  necessary  that  those  con- 
trivances should  exist  to  make  the  dam  a  fishing  mill  dam. 
[Lush  3.     Suppose  the  owner  of  this  dam  never  took  a 
fish.]     It  is  a  question  of  fact  whether  the  dam  is  used 
for  the  purpose  of  catching  salmon,  and  the  Commis- 
sioners have  found  that  it  is  so  used.     [Lush  J.    But 
they  have  set  out  the  evidence  as  to  user.     A  person 
catching  salmon  in  contravention  of  sect.  12,  par.  1, 
incurs  a  penalty  of  5/.]     That  section  is  cumulative. 
A  dam  erected  for  the  purpose  of  an  ornamental  piece 
of  water  or  a  waterfall,  and  used  for  the  purpose  of 
catching  fish,  would  be  illegal  within  sect.  12.     [Lush  J. 
Suppose  this  dam  was  a  new  erection,  none  but  the 
riparian  proprietors  would  have  a  right  to  complain.] 
When  used  for  the  purpose  of  catching  or  facilitating 
the  catching  of  fish   the  Commissioners  would   have 
jurisdiction  over  it.     The  23rd   and  three  following 
sections  of  stat.  24  &  25  Vict.  c.  109.,  relating  to  fish 
passes,  apply  only  to  the  power  of  the  proprietor  of  a 
(a)  Since  decided,  37  L.  J.  £  P.  26;  L.  R.  3  C.  P.  67. 
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fishery,  with  the  consent  of  the  Home  Office,  to  attach        1867. 
a  fish  pass  in  a  dam,  which  is  legal.  Ga*»wt~ 


AfeBish  (Jordan  with  him),  for  the  appellants,  was  not 
called  upon. 

Cockburn  C.  J.  Mr.  Hannen  has  said  all  that  could 
be  said  in  support  of  his  view,  but  has  failed  to  convince 
me  that  it  is  right ;  and  therefore  it  is  not  necessary  to 
hear  the  other  side. 

The  Legislature  in  The  Salmon  Fishery  Acts  had  in 
contemplation  three  forms  of  obstruction  which  might 
be  presented  to  the  passing  of  salmon  up  rivers,  those 
obstructions  being  with  reference  to  the  taking  of  them 
in  their  passage.  The  4th  section  of  stat.  24  &  25 
VkL  e.  109.,  which  assigns  the  meaning  to  certain  words 
and  expressions  used  in  that  Act,  refers  to  those  three 
forms  of  obstruction  by  the  names  "  dam/1  "  fishing 
weir,"  and  "  fishing  mill  dam/'  and  defines  the  meaning 
of  each.     [His  Lordship  read  the  definitions.] 

The  subsequent  enactments  of  that  statute  and  those 
of  stat.  28  &  29  Vict  c.  121.  provide  differently  for  the 
ewe  of  a  "  dam"  and  for  the  other  two  forms  of  obstruc- 
tion. Stat.  24  &  25  Vict.  e.  109.  *.  12.  makes  provision 
with  regard  to  *•  dams"  as  distinguished  from  "  fishing 
weirs"  and  "  fishing  mill  dams."  [His  Lordship  read 
the  section.] 

Then  the  43nd  section  of  stat.  28  &  29  Vict.  c.  121., 
which  gives  to  the  Commissioners  the'authority  in  the 
exercise  of  which  this  order  was  made,  is  applicable  to 
"fishing  weire"  and  "  fishing  mill  dams"  only.  They 
ko  authorized  to  remove  "  fishing  weirs/1  and  cause  to 
<*  rendered  incapable  of  catching  fish  "fishing  mill 
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1867.        dams,"  within  a  reasonable  time  to  be  prescribed  by 
~~  garwktt      them.     Their  authority  either  to  remove  the  obstruc- 
tion or  to  render  it  incapable  of  catching  fish  is  limited 
to  "  fishing  weirs"  and  "fishing  mill  dams."     "Dams" 
as  distinguished  from  them,  but  which  may  be  used  for 
the  purpose  of  catching  or  facilitating  the  catching  of 
salmon,  are  not  within  the  scope  of  that  enactment ; 
consequently  we  have  simply  to  inquire  whether  the 
dam  which  the  Commissioners   have  ordered    to  be 
removed  is  a  u  fishing  mill  dam,"  (a  fishing    weir  it 
cannot  be  because  that  is  an  obstruction  erected  solely 
for  the  purpose  of  catching  fish),  or  simply  a  dam  as 
contemplated  in  the  first  part  of  the  12th  section  of 
stat.  24  &  25  Vict.  e.  109.    That  is  a  question  more  of 
fact  than  of  law.  Bat,  looking  at  the  purview  of  the  Act* 
the  two  may  be  thus  distinguished.     A  dam  is  erected 
simply  for  the  purpose  of  supplying  a  mill  with  water, 
which  is  a  lawful  purpose  if  it  does  not  interfere  with 
the  rights  of  the  riparian  proprietors,  or  is  done  with 
their  consent  But  such  a  dam  may,  in  consequence  of  its 
effect  on  the  bed  of  the  river,  render  it  practicable  to  take 
salmon  which  otherwise  could  not  be  taken,  and  then  it 
would  come  within  the  12th  section,  and  any  person 
who  took  advantage  of  the  facilities  thus  afforded  to 
take  salmon  would  be  liable  to  the  penalty  imposed  by 
that  section.     A  "  fishing  mill  dam"  is  a  dam  erected 
for  the  double  purpose  of  supplying  water  to  a  mill,  and 
of  enabling  the  owner  to  catch  fish.     Whether  erected 
originally  or  kept  up  for  that  double  purpose  is  indifferent : 
it  equally  comes  under  the  definition  of  a  "  fishing  mill 
dam."     In  the  present  case  it  is  not  alleged,  nor  is 
there  any  evidence,  that  this  dam  was  originally  erected 
for  the  purpose  of  taking  fish;  but  at  certain  times  the 
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water  in  the  bed  pf  the  river  is  reduced  by  it  so  low        1867. 
that  salmon  which  could  not  otherwise  be  taken  are      garhbtt 
taken  with  ease,  and  the  proprietor  occasionally  avails    BaoKh*OU8E- 
himself  of  the  facilities  thus  afforded.     I  think  he  does 
not  thereby    put  himself  into  the  position  of  being 
deprived   of  the  use  of  the  dam  for  the  purpose  of 
supplying  water  to  his  mill. 

Mr.  Hannen  also  contended  that  as  the  river  Ribble  is 
one  of  those  named  in  stat.  1(2.1.  si.  2.  c.  18.  s.  14., 
which  prohibited  any  dam  by  which  salmon  were  hindered 
from  going  up  the  river  to  spawn,  the  appellants  could  not4 ' 
acquire  a  right  by  prescription  to  this  dam,  inasmuch  as 
the  erection  of  it  was  illegal  and  it  continued  illegal 
down  to  the  passing  of  stat  24  &  25  Vict  c.  109.     But 
I  think  that  a  person  might  by  the  consent  of  the  ripa- 
rian proprietors  construct  such  a  dam  as  this  for  the 
purpose  of  supplying  water  to  his  mill,  though  it  might 
be  in  contravention  of  the  Act  in  preventing  fish  going 
up  the  river,  and  thereby  expose  himself  to  proceedings 
under  it.     That  however  would  not  affect  his  right  to 
the  dam  for  the  purpose  of  turning  the  water  to  his  mill. 
The  right  way  of  looking  at  the  case  is  that  suggested 
by  my  brother  Lush.  Suppose  the  dam  had  been  erected 
after  the  repeal  of  stat.  1  G.  1.  $t.  2.  c.  18.  s.  14.,  the 
question  would  be,  was  it  erected  or  maintained  for  the 
purpose  of  catching  fish  or  facilitating  the  catching  fish  ? 
Therefore  interference  with  this  dam  is  beyond  the  limits 
of  the  power  of  the  Commissioners,  and  consequently 
their  order  must  be  quashed. 

Shee  J.  I  am  also  of  opinion  that  the  Commissioners 
were  wrong  in  their  decision  that  this  dam  was  a  "fish- 
ing mill  dam"  within  the  definition  in  sect.  4  of  The 
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1867.        Salmon  Fishery  Act,  1861.     It  would  be  reasonable, 
Gaehett      regard  being  had  to  the  public  objects  embraced  by  The 
Backhouse.    Salmon  Fishery  Acts,  to  give  the  Commissioners  power 
summarily  to  abate  fishing  mill  dams  which  were  inten- 
tionally erected  for  the  purpose  of  catching  or  facilitating 
the  catching  of  fish,  though  they  also  supplied  a  mill  with 
water.  But  it  is  not  probable  that  the  Legislature  would 
give  that  extraordinary  power  to  the  Commissioners 
merely  because  on  some  few  occasions  a  dam  erected 
and  maintained  for  other  purposes  had  facilitated  the 
,  catching  of  fish.     The  Commissioners  are  empowered 
by  sect.  42   of  stat.  28  &  29  Vict.  c.  121.  to  abate, 
because  it  is  illegal,  a  "  fishing  mill  dam"  as  denned  in 
stat  24  &  25  Vict.  c.  109.  «.  4.,  that  is,  "  a  dam  used 
or  intended  to  be  used"  for  the  purpose  of  catching  or 
facilitating  the  catching  of  fish,  where  the  word  "  used" 
means  a  continuous  user,  in  the  sense  of  "  in  use ;"  and 
"  intended  to  be  used"  means  "  constructed  for  the  pur- 
pose of  being  used"  though  not  so  used ;  also  the  words 
"  for  the  purpose  of  catching  or  facilitating  the  catching  of 
fish"  imply  a  deliberate  intention  or  contrivance,  some- 
thing more  than   an  occasional  use  such  as  is  here 
described.     Another  ground,  following  what  my  Lord 
Chief  Justice  has  said   and  what  my  brother  Lush 
suggested,  why  the  argument  of  Mr.  Hannen  ought  not 
to  prevail,  is,  that  all  the  mischief  which  could  arise 
from  such  a  catching  of  fish  as  is  stated  to  have  taken 
place  here  is  effectually  provided  for  by  the  12th  section 
of  stat  24  &  25  Vict  c.  109.,  by  which,  if  a  dam 
be  used  for  the  purpose  of  catching  or  facilitating  the 
catching  of  salmon,  the  person  so  using  it  is  liable  to  a 
penalty,  and  all  traps,  nets  and  contrivances  used  in 
connection  with  the  dam  for  the  purpose  of  effecting  his 
object  are  forfeited. 
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Lush  J.     This  dam  might  have  been  abated  so  long        1867. 
as  sect  14  of  stat.  1G.  1.  $L  2.  c.  18.  was  in  force,      Gabnstt 
because  it  is  found  that  it  had  the  effect  of  preventing    backhouse. 
salmon  passing  up  the  river  to  spawn.     The  person  who 
created  or  maintained  it  would  have  been  liable  to  a 
penalty,   and  it  might  have  been   demolished  at   his 
expense.     But  that  enactment  is  repealed  by  stat  24  & 
25  Vict  c.  109.  «.  39.,  and  the  abating  power  of  the  Com- 
missioners is  confined  by  stat.  28  &  29  Vict  c.  121.  «.42. 
to  such  fishing  mill  dams  as  are  in  contravention  of  the 
earlier  Act.      Sect.  4  of  the  earlier  Act  defines  a  "  fish- 
ing mill  dam"   to  be  "  a  dam  used  or  intended  to  be 
used  partly  for  the  purpose  of  catching  or  facilitating 
the  catching  of  fish  and  partly  for  the  purpose  of  sup- 
plying water  for  milling  or  other  purposes  "  therefore, 
at  the  time  that  Act  took  effect,  a  mill  dam  was  no 
longer  liable  to  be  demolished  although  it  might  have 
the  effect  of  preventing  salmon  passing  up  the  river  to 
spawn.    A  "  fishing  mill  dam/'  as  defined  by  sect  4, 
must  contain  in  its  structure  some  contrivance  for  catch- 
ing or  facilitating  the  catching  of  fish  besides  what  is 
necessary  for  supplying  water  to  a  mill.     There  is  no- 
thing in  the  Act  which  gives  the  Commissioners  power 
to  abate  a  "  mill  dam"  properly  so  called.    This  dam 
is  of  that    description,    because    the    Commissioners 
find  that  "  when   the  baulk  is  shut   during  the  day 
the  whole  of  the  water  of  the  river  passes  down  the 
mill  race  to   supply  the  mill,   there   being  then   not 
enough  of   water  for  such  supply."     The  dam  has, 
incidentally,   the  effect  of   facilitating  the  catching  of 
fish;  there  not  being  water  enough  to  run  over  it  when 
the  baulk  is  down  the  bed  below  is  left  dry,  except  in 
places  where  there  are  pools  in  which  the  salmon  lodge 
*ud  are  liable  to  be  caught.    A  remedy  for  that  is  pro- 
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1867.        vided  by  sect.  12  of  stat  24  &  25  Vict.  c.  109.    [His 
Garnstt      Lordship  read  it.]     It  assumes  that  the  dam  is  lawful, 
Bacmoubk.    an^  Pute  a  penalty  on  the  unlawful  use  of  it. 

For  these  reasons  I  am  of  opinion  that  the  Commis- 
sioners exceeded  their  powers  when  they  ordered  this 
dam  to  be  abated. 

Order  quashed  (a). 


(a)  See  RoUe,  appt,  Whyte,  respt,,  ante,  p.  116. 
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Marine 
insurance. 
Action  on 
policy. 

Knowledge  by 
agent  of  m- 
surer. 
Fraudulent 
concealment. 
Electric  tele- 
graph. 


Proudfoot  against  Sir  Moses  Montefiobe, 
Bart,  Chairman  of  The  Alliance  Marine 
Assurance  Company. 


1.  In  marine  insurance  the  basis  of  the  contract  between  the  under- 
writer and  the  assured  is  that  the  latter  will  communicate  to  the  former 
information  of  every  material  fact  of  which  the  assured  has  or  in  the 
ordinary  course  of  business  ought  to  hare  knowledge ;  and  that  the  latter 
will  take  the  necessary  measures  by  the  employment  of  competent  and 
honest  agents  to  obtain  through  the  ordinary  channels  of  intelligence  in 
use  in  the  mercantile  world  all  due  information  as  to  the  subject-matter 
of  the  insurance. 

2.  i?.,  being  resident  at  Smyrna,  was  employed  by  the  plaintiff  a 
merchant  in  Liverpool,  at  a  salary,  to  purchase  madder  on  his  account, 
and  to  bhip  and  consign  the  cargoes  to  him.  In  the  course  of  his 
employment  he  purchased  and  shipped  a  cargo.  The  ship  sailed  from 
Smyrna  on  the  21st  January,  1861,  and  was  stranded  on  the  23rd,  and 
became  a  wreck :  the  cargo  became  a  total  loss.  On  the  12th  January 
S.  forwarded  to  the  plaintiff  the  invoice  and  weights  of  the  shipment, 
and  on  the  19th  he  wrote  enclosing  the  bill  of  lading.  Intelligence  of 
the  stranding  of  the  ship  was  communicated  to  i?.  on  the  morning  of 
the  24th,  and  on  the  26th,  the  first  post  day,  he  communicated  by  letter 
to  the  plaintiff  the  loss  of  the  vessel  and  damage  to  the  cargo.  This 
intelligence  might  have  been  communicated  by  telegraph,  but  was  kept 
back  for  the  purpose  of  enabling  the  plaintiff  to  insure.  On  the  31  tf, 
after  the  receipt  of  the  letters  of  the  12th  and  19th,  but  prior  to  the 
receipt  of  that  of  the  26th,  the  plaintiff  gave  instructions  to  effect  a 
policy  of  insurance  on  the  cargo,  and  the  slip  for  the  insurance  "  lost 
or  not  lost"  was  signed  on  that  dav.  In  an  action  against  the  under- 
writer: held,  that  it  was  the  duty  of  R.  to  communicate  to  the  plaintiff 
by  means  of  the  electric  telegraph  information  of  the  disaster,  and  the 

Slaintiff;  being  disabled  by  the  fraud  of  B.  from  making  known  to  the 
efendant  a  material  fact,  was  not  entitled  to  recover, 
a  Fttzherbert  v.  Mather,  1  T.  R.  12,  and  Gladstone  v.  King,  1  U. 
4'  S.  35,  recognised  and  upheld. 
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1867. 


'PHIS  was  an  action  against  the  defendant,  as  chair-  Pboudfoot 
man  of  The  Alliance  Marine  Assurance  Company,  montbmoeb. 
for  the  recovery  of  damages  from  the  Company  in 
respect  of  their  not  having  delivered  to  the  plain- 
tiff a  policy  of  insurance  on  certain  goods  shipped 
on  board  a  vessel  called  the  Anne  Duncan,  pursuant  to 
an  agreement  alleged  by  the  plaintiff  to  have  been 
entered  into  between  him  and  the  Company,  and  in 
respect  of  the  Company  not  having  paid  the  sum  of 
money  which  the  plaintiff  alleged  would  have  become 
due  on  such  policy  if  the  same  had  been  so  delivered. 

The  action  was  tried  first  at  the  Liverpool  Summer 
Assizes,  1861,  before  Crompton  J.,  when  a  verdict  was 
found  for  the  plaintiff.  In  Trinity  Vacation,  1862,  a 
rule  for  a  new  trial  was  made  absolute,  and  on  the 
second  trial,  before  Mettor  J.,  a  verdict  was  again  found 
for  the  plaintiff,  subject  to  a  Judge's  order,  by  which  a 
special  case  was  to  be  stated  from  the  notes  taken  by 
Crompton  J.,  with  the  addition  of  certain  evidence  taken 
by  MeUor  J.,  the  Court  to  draw  any  inference  of  fact 
they  should  think  proper. 
The  facts  were  as  follows. 

The  agreement  was  for  insurance  on  a  cargo  of  . 
madder,  lost  or  not  lost,  shipped  at  Smyrna  on  board  the 
ship  Anne  Duncan,  on  a  voyage  from  Smyrna  to  Liver- 
pool, for  and  on  account  of  the  plaintiff,  and  consigned 
to  him  by  one  T.  B.  Rees,  of  Smyrna.  The  plaintiff 
dealing  largely  in  madder  in  the  Smyrna  market,  Rees 
heing  resident  at  Smyrna  was  employed  by  him  at  a 
salary  of  800/.  a  year  to  make  purchases  of  madder  on 
his  account,  and  to  ship  and  consign  the  cargoes  to  him. 
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1867.  The  cargo  in  question  was  purchased  and  shipped  by 
Pkoudfoot  ^ee8  *n  *he  course  of  his  employment  as  such  agent 
Momtkfiobb.  ^*e  ship  with  the  cargo  on  board  sailed  from  Smyrna 
on  the  2l8t  of  January,  1861,  but  was  brought  up  in 
the  Gulf  of  Smyrna  on  the  same  day.  She  set  sail 
again  on  the  23rd,  but  was  stranded  in  the  course  of 
that  day  and  became  a  wreck,  and  the  cargo  became  a 
total  loss.  Intelligence  of  the  stranding  of  the  ship  was 
communicated  to  Rees  on  the  morning  of  the  24th.  On 
the  26th,  which  was  the  first  post-day,  he  communicated 
by  letter  to  the  plaintiff  the  loss  of  the  vessel  and  the 
fact  that,  though  the  cargo  had  been  got  out,  yet,  as  the 
vessel  had  had  twelve  feet  of  water  in  the  hold,  the  greater 
part  of  the  cargo  would  be  seriously  damaged ;  having 
communicated  this  information,  the  letter  proceeded  thus, 
"  I  hope  to  goodness  you  are  fully  insured.  On  the 
12th  instant  I  forwarded  you  invoice  and  weights  of  the 
shipment  by  her,  which  gave  you  plenty  of  time  to  effect 
insurance.  Lloyd's  agents  have  telegraphed  the  disaster, 
which  will  reach  London  before  my  letter  of  the  19th 
instant  inclosing  bill  of  lading.  I  did  not  dare  tele- 
graph to  you,  for  when  once  you  have  the  intelligence  in 
hand  you  were  prevented  from  assuring.1'  On  the  26th 
January  the  agent  of  Lloyd's  telegraphed  the  loss:  the 
telegram  was  read  on  the  28th  and  the  loss  published 
in  Lloyd s  List  of  the  29th,  but  neither  the  plaintiff  nor 
the  insurance  Company's  broker  was  aware  of  it. 

On  the  81  st  January  the  plaintiff,  after  receipt  of 
the  letters  from  Rees  of  the  12th  and  19th  January,  but 
prior  to  the  receipt  of  that  of  the  26th,  gave  instructions 
to  effect  the  policy,  and  the  slip  was  signed  on  that  day. 
There  was  therefore  no  fraud  or  undue  concealment  by 
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the  plaintiff  of  a  material  fact  within  his  personal  know-        1867. 
ledge.    On  the  other  hand  the  loss  of  the  vessel  and    Pbouofoot 
the  damage  to  the  cargo  might  have  been  communi-  moktbfiorb. 
cated  to  him  by  Bees  by  means  of  the  telegraph,  bnt 
was  purposely  kept  back  by  the  latter  for  the  fraudulent 
purpose  of  enabling  the  plaintiff  to  insure. 

The  question  for  the  opinion  of  the  Court  was, 
"Whether  the  plaintiff  was  entitled  to  recover  from  the 
defendant,  as  chairman  of  The  Alliance  Marine  Insurance 
Company,  in  respect  of  the  insurance  alleged  by  the 
plaintiff  to  have  been  made  with  the  Company. 

The  case  was  argued  May  7th,  before  Cockburn  C.  J., 
Blackburn  and  Shee  JJ. 

Janes  {Temple  with  him),  for  the  plaintiff — The 
question  is  whether  there  is  a  defence  to  the  action  on 
the  ground  of  a  fraudulent  concealment  of  the  loss  of 
the  vessel  and  damage  to  the  cargo,  that  is,  whether 
the  knowledge  of  Rees,  the  agent  of  the  plaintiff  at 
Smyrna,  was  equivalent  to  knowledge  of  the  plaintiff. 

Bees  was  agent  of  the  plaintiff  for  shipping  the  goods ; 
he  was  only  to  receive  and  act  on  the  instructions  of  the 
plaintiff,  modified  by  his  own  suggestions :  no  confidence 
was  reposed  in  him  with  reference  to  insuring,  and  therefore 
no  duty  was  cast  upon  him  to  communicate  to  his  prin- 
cipal the  intelligence  of  the  loss  and  damage.  It  is 
essential  to  a  merchant's  business  that  he  should  insure 
goods  shipped  by  an  agent,  and  it  cannot  be  public 
policy  that  an  innocent  insurer  should  lose  the  benefit 
of  his  insurance  because  that  agent  has  concealed  a 
material  fact.  The  position  of  Bees  was  not  like  that 
of  master  of  the  ship.  [Blackburn  J.  He  was  not 
only  agent  of  the  plaintiff  for  shipping  the  goods,  but  his 
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1867.  general  agent  at  the  port  of  Smyrna.']  In  Ruggles  v. 
Peoudfoot  ^**  General  Interest  Insurance  Company  (a),  which  was 
Mohtbfxobe.  an  ac^on  on  a  policy  °f  insurance  on  ship  and  cargo 
"  lost  or  not  lost/1  tried  in  the  Circuit  Court  of  the 
United  States,  before  Story  J.,  it  was  contended  for  the 
defendants  that  the  policy  was  avoided  by  reason  of  the 
wilful  omission  of  the  master  to  give  notice  of  the  loss 
to  the  owner,  with  the  fraudulent  intent  of  enabling  him 
to  insure ;  but  that  learned  Judge  directed  the  jury, 
p.  79,  that  if  the  plaintiff,  at  the  time  of  procuring  the 
insurance,  had  no  knowledge  of  the  loss,  but  acted  with 
entire  good  faith  in  procuring  the  insurance,  he  was 
not  precluded  from  recovering  in  the  action,  and  a 
verdict  was  given  for  the  plaintiff.  Story  J.  examined 
the  grounds  of  the  decision  in  the  two  cases  previously 
decided  in  this  country,  which  will  be  relied  on  for  the 
defendant ;  after  stating  the  point  argued  by  the  counsel 
for  the  defendants  he  said,  p.  75,  "  In  support  of  this 
doctrine  various  cases  are  cited.  And  first,  the  case  of  Ffo- 
herbert  v.  Mather  (A).  That  case  is  distinguishable  from 
the  present  It  turned  upon  the  point,  that  a  letter,  written 
on  the  16th  September  and  sent  by  the  post  at  twelve 
or  one  o'clock,  p.m.  of  the  17th  of  the  same  month, 
after  the  loss  was  known  (though  the  loss  took  place 
after  the  letter  was  written),  was  a  misrepresentation 
avoiding  the  policy,  and  that  such  misrepresentation, 
arising  from  the  act  of  the  plaintiff's  agent,  connected 
with  the  making  of  the  assurance,  bound  him.  Lord 
Mansfield  said,  that  the  underwriter  was  warranted,  on 
the  information  of  the  agent,  in  believing,  that  the 
vessel  was  safe  at  noon  of  the  17th;  the  case  is  the 
same  as  if  the  principal  had  produced  the  letter  of  the 

(a)  4  Mason  74.  '  (b)  1  T.  B.  12. 
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16th  to  the  underwriter.  But  in  this  case  no  letter  was  1867. 
written  or  shewn,  and  no  representation  made.  Secondly,  Pboudfoot 
Gladstone  v.  King  (a)  is  cited.  In  that  case  a  letter  Mohtemobb. 
was  written  by  the  captain,  and  received  by  the  owner 
(and  of  course  presumed  to  be  shewn  to  the  under- 
writer), in  which  no  notice  was  taken  of  an  antecedent 
partial  loss.  The  owner  procured  a  policy  covering  all 
risks  from  the  commencement  of  the  voyage.  The  question 
was,  whether  the  partial  loss  could  be  recovered.  The 
Court  held,  that  it  could  not  be;  and  the  decision  was  in 
principle  right ;  for  it  falls  directly  within  the  authority 
of  the  case  in  1  T.  R.  12.  There  was  an  implied  war- 
ranty on  the  part  of  the  owner,  that  there  was  no  loss 
up  to  the  time  of  writing  that  letter."  Mr.  Justice 
Story  also  commented  on  Andrews  v.  The  Marine  In- 
surance  Company  (b),  where  the  master  was  part  owner, 
and  the  Court  held  that  there  was  no  ground  to  charge 
him  with  a  want  of  ordinary  diligence  in  communicating 
information  of  the  loss  to  the  other  owners ;  and  Stewart 
v.  Dunlop  (c),  where  the  owner  must  have  known  of 
the  loss  when  he  insured.  At  p.  78  he  added,  "  The 
principle  contended  for  is  new.  If  well  founded,  it 
must  have  often  occurred.  The  general  silence,  there- 
fore, is  against  it,  but  not  decisive  of  its  merits.  Upon 
what  ground  does  it  stand?  Not  upon  the  ground  of 
agency,  for  the  master  was  not  the  agent  as  to  the 
insurance.  Not  upon  the  ground  of  imputed  know- 
ledge or  fraudulent  concealment,  for  that  is  excluded  by 
the  argument  It  must  then  be  upon  the  ground,  that 
the  act  of  the  master  binds  the  owner;  and  that  an 
omission  of  duty  to  his  owner,  by  which  third  persons  are 

(a)  1  M.  $  8.  35.  (b)  9  Johns.  U.  S.  32. 

(c)  4  Bro.  P.  C.  483. 
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1867.       prejudiced,  destroys  the  rights  of  his  owner,  however 
Peoudtoot    innocent  he  may  be.     There  is  certainly  no  public 
Morario**  P°^cy    or    convenience   in    such    a    principle.     The 
owner  does  not  guaranty  the  fidelity  of  the  master  to 
all  the  world,  or  to  the  insurer  in  particular.    On  the 
contrary,  the  insurer  sometimes  insures  against  the 
misconduct  of  the  master.    In  England  it  is  generally 
so  as  to  barratry,  and  in  some  cases  as  to  negligence. 
For  what  reason  should  the  law  interfere  between  two 
innocent  persons  to  change  a  loss,  which,  by  contract, 
one  has  engaged  to  bear?"    As  to  the  words  "lost  or 
not  lost,"  in  the  policy,  they  are  in  every  policy.  [Black- 
burn J.   But  they  are  a  warranty  that  the  insurer  knows 
nothing  of  the  loss.]     The  question  was  treated  as  new 
in  America,  and  therefore  Buggies  v.  The  General  Interest 
Insurance  Company  was  taken  to  the  Supreme  Court  (a), 
and  the  ruling  of  Story  J.  was  affirmed,  though  on  a 
different  ground,  viz.,  that  after  a  total  loss  the  master 
ceased  to  be  agent  of  the  owner  and,  by  the  legal  operation 
of  the  abandonment,  became  agent  of  the  underwriters. 
This  question  has  since  been  discussed  in  the  text 
writers.      [Blackburn  J.    The    text    writers    both  in 
England  and  America  disapprove  of  the  doctrine  of 
Story  J.]  Duer  on  Marine  Insurance,  vol.  2,  pp.  418427, 
and  Phillips  Law  of  Insurance,  voL  1,  p.  293,  3rd  ed, 
come  to  an  opposite  conclusion  to  that  of  Mr.  Justice 
Story.    Phillips,   adverting  to  the    ground  on  which 
partly  the  Supreme  Court  affirmed  the  ruling  of  Story  J., 
viz.,  "that  if  the  master  was  agent  of  either  party, 
he  was  such  of  the  underwriters,  after  a  total  loss  for 
which  abandonment  had  been  made,"  says  "the  real 
question  is,  whether  one  party  shall  be  defrauded  and 
(a)  12  Wheat.  408. 


XXX.   VICTORIA. 


517 


the  other  shall  be  entitled  to  the  proceeds  of  the  fraud,        1867. 
for  the  assured  could  not  suffer  by  the  master  doing  his    Proudioot 
duty  in  communicating  information  of  the  loss ;  he  could   Mommas, 
only,  at  the  most  be  prevented  from  profiting  by  the 
master's  fraud  in  concealing  it.     It  is  as  if  two  bystan- 
ders bet  upon  a  player  who  is  proved  to  have  cheated.'9 
[He  also  referred  to  2  Phillips  Law  of  Insurance,  p.  549, 
§  18^9.]    Here  the  verdict  of  the  jury  discharges  the 
plaintiff  of  any  moral  fraud.     [Blackburn  J.     But  the 
plaintiff  ratifies  the  fraud  of  Sees  by  trying  to  enforce 
the  assurance.]     Maclachlan,  in  his  edition  of  Arnould 
Marine  Insurance,  vol.  1,  p.  502,  note  3,  subscribes  to 
the  view  of  Duer  and  Phillips,  and  contrasts  the  decision 
in  Gladstone  v.  King  (a)  with  the  ruling  of  Mr.  Justice 
Story. 

But  even  supposing  there  was  a  duty  on  Bees  to  com- 
municate information  of  the  loss  of  the  vessel,  he  was 
not  bound  to  telegraph  it,  and  so  run  the  risk  of  the 
accidents  which  might  occur  in  that  extraordinary 
means  of  communication,  especially  the  risk  of  his 
message  being  misinterpreted.  He  would  not  be  bound 
to  send  an  express,  unless  that  was  the  usual  mode  of 
communication :  1  Arnould  Marine  Insurance,  3rd  ed., 
p.  515.  Suppose  the  damage  to  the  ship  and  cargo  had 
been  a  small  one  only,  would  he  be  bound  to  commu- 
nicate information  of  it  ?  Further,  the  duty,  if  it 
existed,  was  superseded  by  the  information  given  by 
Lloydf*  agent  at  Smyrna,  of  which  the  underwriters 
might  have  availed  themselves.  The  intelligence  con- 
tained in  Lloyd?*  lists  is  presumed  to  be  within  the 
knowledge  of  the  underwriters :  Friere  v.  Woodhouse  (b), 
per  Burrough  J. 

(«)  1M.$8.  35.  (b)  HoUN.  P.  C.  572. 

2  m  2 
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1867.  Cohen,  for  the  defendant.— First  As  to  the  authority 

Peoudfoot     oiRugyles  v.  The  General  Interest  Insurance  Company  (a), 
MoxTcnoRE.  there  *»  a  masterly  disquisition  of  it  in  2  Duer  on  Marine 
Insurance,  pp.  418-19,  §  26,   after  stating   the  pur- 
port of  the  decisions  in  Fitzherbert  v.  Mather  (b)  and 
Gladstone  v.  King(c).     "To  these  decisions,   if  they 
are  to  be  considered  as  affirming  the  rule,  that  the  know- 
ledge of  an  agent  not  authorized  to  insure,  may,  in 
some  cases,  be  justly  imputed  to  his  principal,  so  that  his 
silence  shall  have  the  effect  of  a  concealment,  avoiding 
the  policy,  or  exonerating  the  underwriters  from  the 
loss,  the  reasoning  and  authority  of  a  very  eminent 
Judge,   distinguished  for  his  accurate   and    profound 
knowledge  of  commercial  law,  are  directly  and  irrecon- 
cileably  opposed.   In  a  case  which  arose  in  the  circuit  of 
Mr.  Justice  Story,  the  policy,  on  which  the  suit  was 
brought,  had  been  effected  more  than  twenty  days  after 
the  happening  of  a  total  loss,  and  it  appeared  in  evi- 
dence, that  the  master  had  omitted  to  give  intelligence 
of  the  loss  to  his  owner,  with  the  fraudulent  design 
of  enabling  him  to  make  an  insurance.    But  the  learned 
Judge  declared,  that  neither  the  authorities  that  have 
been  cited — which  he  interpreted  as  cases  not  of  a  mere 
concealment,  but  of  virtual  misrepresentation — nor  any 
analogies  of  the  law,  nor  any  reasons  of  public  policy, 
required  him  to  hold  that  the  fraud  of  the  master  dis- 
charged the  underwriters.    On  the  contrary,  he  was  of 
opinion,  that,  as  an  abandonment  had  been  made,  in  doe 
time,  for  a  loss  really  total,  and  the  owner,  at  the  time 
of  procuring  the  insurance,  had  no  knowledge  of  the 
loss,  but  acted  with  an  entire  good  faith,  he  was  not 
precluded  from  a  recovery ;  nor  was  the  policy  rendered 

(a)  4  Mason  74.  (*)  1  T.  R.  12.' 

(c)  IM.fS.  35. 
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void  by  the  omission  of  the  master  to  communicate  1867. 
intelligence  of  the  loss,  although  such  omission  was  pR0UDr00T 
wilful  and  fraudulent.  As  the  owner  was  not  conusant  m0ht*fiobe 
of  the  fraudulent  acts  or  designs  of  the  master,  they 
could  not  be  permitted  to  invalidate  his  contract 
Buggies  v.  Gen.  Int.  Ins.  Co.  (4  Mason,  74.)  This 
decision  was  subsequently  affirmed,  upon  a  writ  of  error 
by  the  Supreme  Court  of  the  United  States;  but  the 
affirmance  proceeded  on  the  sole  ground  that  the  master, 
from  the  time  of  the  occurrence  of  the  total  loss,  ceased 
to  be  the  agent  of  the  owner,  and  was  under  no  legal 
obligation  to  give  him  intelligence  of  the  loss.  Gen. 
Int.  Ins.  Co.  v.  Buggies  (12  Wheat.  409.)  It  seems 
a  necessary  inference,  from  the  terms  in  which  the 
judgment  of  the  Supreme  Court  was  delivered,  that 
had  the  learned  Judges  been  of  opinion,  that  the  master 
continued  to  be  the  agent  of  the  owner,  they  would  have 
held  that  he  was  bound  to  communicate  the  loss,  and 
that  its  concealment  was  a  fraud  that  avoided  the 
policy/'  And,  p.  420,  §  27,  "From  this  review  of 
the  decisions,  it  certainly  appears  that  the  weight  of 
authority  is  greatly  in  favour  of  the  doctrine,  that  the 
omission  of  an  agent,  whether  proceeding  from  fraud  or 
neglect,  to  give  intelligence  of  a  loss  which  he  is  bound 
to  communicate,  may  operate  as  a  fatal  concealment. 
Although  our  first  impressions  may  be,  that  where  the 
good  faith  of  the  assured  is  wholly  unsuspected,  the  rule 
in  its  application  to  defeat  his  recovery,  is  harsh  and 
inequitable,  our  subsequent  reflections,  it  is  not  impro- 
bable, will  lead  us  to  a  different  conclusion,  and  produce 
the  conviction  that  the  rule  is  well  sustained  by  the 
analogies  of  the  law,  and  by  cogent  reasons  of  public 
policy.  The  underwriter,  we  must  recollect,  in  every 
*uch  case,  is  misled.     But  for  the  fraud  or  negligence  of 
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1867.  the  agent,  he  would  not  have  entered  into  the  contract. 
Pboudioot  Hence,  the  question  necessarily  arises,  as  the  parties  are 
Mohtejiorb.  anally  innocent,  which  should  sustain  the  loss?  The 
general  rule,  in  such  cases,  undoubtedly  is,  that  the  loss 
must  be  borne  by  him  who  employed  and  trusted  the 
person  from  whose  act  or  default  it  proceeded.  It  is  for 
this  reason  that  a  virtual  misrepresentation  by  an  agent, 
it  is  admitted,  avoids  the  policy;  and  a  concealment,  if 
the  reason  equally  applies,  must  lead  to  the  same  result. 
That  the  reason  equally  applies,  a  slight  examination 

will  render  manifest It  is  the  concealment 

alone  .  .  .  that  deceives  and  misleads  the  insurer,  and 
its  effect  on  the  mind  of  the  insurer  and  on  the  terms  of 
the  contract,  is  precisely  the  same,  whether  any  repre- 
sentation is  made  or  not.  Thus  in  the  earliest  case  in 
the  King's  Bench,  that  has  been  cited,1'  FUzherberi  v. 
Mather  (a)  "  the  letter  of  the  agent  exhibited  to  the  under- 
writers, truly  stated  the  shipment  of  the  goods— its  terms 
involved  no  misrepresentation,  actual,  or  undesigned.  It 
was  his  concealment  of  the  subsequent  loss  that  alone 
gave  to  his  letter  the  character  and  the  effect  of  falsehood, 
and  thus  induced  the  underwriters  to  subscribe  the 
policy.  Had  he  not  suppressed  facts,  that  he  ought  to 
have  disclosed,  there  would  have  been  no  insurance. 
Hence,  the  Court,  in  holding  the  policy  to  be  void,  of 
necessity  determined,  that  the  concealment  by  an  agent 
of  material  facts,  which  he  is  bound  to  communicate,  is 
alone  sufficient  to  avoid  the  insurance,  which  it  alone 
enabled  his  principal  to  procure.  It  is  the  wrongful 
act,  or  omission,  of  the  person  whom  he  trusted  and 
employed.11  And,  p.  421,  §  28,  "The  concealment 
of  a  loss  by  an  agent,  who  is  bound  to  give  the  intelli- 
gence, as  certainly  violates  the  implied  understanding 

(a)  1  T.  R.  12. 
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on  which   the  contract  is  founded,  as  a  similar  con-        1807. 
cealment    by    the    principal.      We    have    seen,    that    pK00Df00T 
where  the  insurance  is  procured  by  an  agent,  if  his 
principal  withold  firom  him  any  necessary  information, 
the  contract  is  void ;  and  the  observations  that  have 
already  been  given  of  Mr.  J.  Story  on  this  subject, 
embrace  a  principle,  that,  by  its  just  application,  may 
control  the  decision  of  the  question  we  are  now  con- 
sidering.    When  an  agent  effects  the  policy,  the  insurer 
has  a  right  to  believe  that  he  is  in  the  actual  possession 
of  all  the  information  that  his  principal,  with  reasonable 
diligence,  might  have  communicated*    This  justifiable 
belief,  is  the  very  basis  of  the  contract,  and  hence,  where 
it  proves  to  be  groundless,  the  policy  is  void.  But  where 
the  principal  himself  effects  the  insurance,  the  under- 
writer has  an  equal  right  to  believe  that  he  is  in  the 
possession  of  all  the  information  that  his  agent  ought  to 
have  communicated,  and  might  have  communicated.  The 
presumption  is  as  reasonable  and  legitimate,  in  the  one 
case,  as  in  the  other,  and  it  is  equally  the  foundation  of 
the  contract.     The  underwriter  no  more  intends  to 
assume  the  risks  that  are  concealed  by  an  agent,  than 
those  that  are  concealed  by  his  principal.    It  must  be 
admitted,  however/1  and  this  meets  an  argument  on  the 
other  side,  "that  in  order  to  preserve  this  analogy,  we 
must  impute  to  the  agent  who  witholds  material  intelli- 
gence, the  knowledge  of  the  fact  that  an  insurance  is 
contemplated,  or  may  be  effected.    It  must  be  his  duty, 
as  it  is  certainly  that  of  his  principal,  to  prevent  the 
insurance,  unless  upon  terms  to  which  the  underwriters, 
'fftth  a  knowledge  of  the  facts,  may  be  willing  to  assent. 
When  he  knows  that  an  insurance  is  intended,  or  will 
probably  be  made,  this  duty  devolves  on  him/1     In  the 
Proofs  and  Illustrations,  note  xi.,  pp.  788-9,  after  stating 
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1867.  Fitzherbert  v.  Mather  (a),  it  is  added,  "Mr.  J.  Story,  in 
Proodfoot  commenting  on  this  case,  says,  that  the  misrepresentation 
Mortefiori.  arose  fr°m  *e  **  °^  ^e  plaintiff's  agent,  connected  with 
the  making  of  the  insurance.  It  is,  however,  clear,  upon 
an  examination  of  the  case,  that  the  consignor  who  wrote 
the  letter  that  was  adjudged  to  be  a  virtual  misrepresen- 
tation,  had  no  authority  to  procure  or  effect  the  insu- 
rance; nor  was  he  connected  with  it  in  any  other  manner 
than  from  the  fact  that  the  information  contained  in 
his  letter,  was  made  the  foundation  of  the  policy/' 
Here  the  letter  of  the  19th  January  was  the  foundation 
of  the  policy.  "He,  doubtless,  wrote  the  letter  with  the 
view  of  communicating  such  information  to  his  principal 
as  might  enable  him,  if  he  thought  proper,  to  insure ; 
but  to  give  such  information  is  the  general  duty  of  all 
consignors,  and  it  is  equally  the  duty  of  the  master,  and 
this  the  learned  Judge  expressly  admits.  In  respect  to 
the  nature  of  the  agency,  there  would  seem  to  be  a 
perfect  analogy  between  the  cases  of  the  consignor  and 
the  master.  Neither,  as  such,  has  authority  to  make  or 
direct  an  insurance,  but  it  is  the  duty  of  both  to  com- 
municate such  intelligence  as  may  be  necessary  to  guide 
the  judgment  of  his  principal ;  and  hence,  in  both  cases, 
if  the  principal  in  effecting  insurance  make  that  intelli- 
gence the  basis  of  the  contract,  he  becomes  responsible 
for  its  truth.  The  language  of  all  the  Judges  in  Fitz- 
herbert v.  Mather  (a),  interpreted  by  the  facts  of  the  case, 
seems  to  place  it  beyond  reasonable  doubt  that  the  true 
ground  of  the  decision  was  not  that  Thomas  (the  con- 
signor) was  an  agent  of  the  plaintiff  in  procuring  the 
insurance,  but  his  agent  in  giving  the  intelligence.99  [He 
also  cited  1  Arnould  Marine  Insurance,  3rd  cd.,  by  Mac 
Jachlan,  502,  note  3.]  Phillips,  Law  of  Insurance, 
(a)  1  T.  11.  12. 
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vol.  1,  pp.  291-4,  §  549,  3rd  ed.,  comes  to  the  same  1867. 
result  as  Duer  on  the  authorities,  his  conclusion  Pboudfoot 
being  "that  a  policy  made  .  .  .  under  an  hjwotuhm. 
essential  misunderstanding  by  both  of  the  parties, 
into  which  they  are  purposely  and  fraudulently  led  by 
a  third,  whether  he  be  agent  of  one  or  both,  or  neither, 
is  void."  In  3  Kent  Com.  389,  10th  ed.,  it  is  said, «'  If 
a  person  be  an  agent  for  procuring  insurance,  the  assured 
is,  of  course,  answerable  for  his  information,  and 
assumes  the  responsibility  of  its  truth.  So,  if  the 
master  of  the  vessel  or  consignor  be  the  agent  to  com- 
municate to  the  assured  the  requisite  information,  and  the 
assured  adopts  such  information,  and  makes  it  the  basis 
of  his  contract  of  insurance,  he  becomes  responsible  for 
its  truth,  and  any  concealment  or  misrepresentation  in 
respect  to  such  information  by  the  agent,  avoids  the 
policy :"  referring  in  note(f)  to  Fitzherbert  v.  Mather  (a), 
The  General  Interest  Insurance  Company  v.  Ruggles  {b\ 
"  When  the  insured  acts  with  good  faith,  the  validity 
of  the  policy  will  not  be  affected  by  the  fraudulent 
misconduct  of  the  master,  in  withholding  from  his 
owner  information  of  the  loss,  until  after  the  policy 
was  underwritten. "  In  the  older  cases  the  ground 
upon  which  an  innocent  concealment  of  a  material  fact 
within  the  knowledge  of  the  assured  vitiated  a  policy 
was  that  it  was  constructive  fraud ;  but  in  more  recent 
cases  it  is  said  that  there  is  an  implied  warranty  that  the 
assured  shall  communicate  to  the  underwriter  all  he 
knows  which  it  is  material  for  the  underwriter  to  know. 
And  this  is  peculiar  to  contracts  of  marine  insurance, 
the  foundation  of  the  distinction  being  that  in  such 
cases  all  that  is  material  is  known  to  the  insurer,  and 
(«)  1  T.  /?.  12.  {h)  12  Wheat.  408;  S.  C.  4  Mason  74. 
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1867.        nothing  that  is  material  is  known  to  the  underwriter. 

Procdtoot     [He  cited  Carter  v.  Boehtn  (a),  per  Lord  Mansfield; 

Mohtuioeb.  Moen*  v'  Heyworih  (A),  per  Parke  B. ;  The  North  British 
Insurance  Company?.  Lloyd  (c),  Lee  v.  Jones  (J),  in  the 
Exchequer  Chamber ;  1  Arnould  Insurance,  485. 527, 3rd 
ed.,  Leake  Law  of  Contracts,  188. 199—200.]  This  doc- 
trine is  illustrated  by  RawUns  v.  Wickham  (<?),  where  a 
plaintiff  entered  into  a  banking  partnership  on  a  represen- 
tation that  the  debts  of  the  firm  were  11,000/.  only, 
whereas  they  were  in  fact  26,000/.,  and  the  Court  declared 
the  partnership  void  ab  initio,  and  directed  the  repayment 
of  the  premium,  although  the  plaintiff  might,  aliunde, 
have  discovered  the  real  condition  of  the  firm.  But  in 
a  contract  of  Kfe  insurance  an  innocent  concealment  does 
not  vitiate  the  policy ;  Wheelton  v.  Hardisty  (/). 

Secondly.  There  is  an  implied  warranty  by  the  plaintiff 
in  effecting  the  insurance  that  Bees9  who  was  his  general 
agent  at  Smyrna,  and  not  his  agent  for  shipment  of  the 
goods  only,  would  not  wilfully  withhold  material  infor- 
mation, and  would  conduct  himself  towards  his  principal 
in  the  ordinary  reasonable  manner  as  if  he  did  not 
know  that  he  would  insure.  There  is  also  an  implied 
warranty  that  the  plaintiff's  agent,  being  the  shipper  of 
the  goods,  would  act  fairly  and  honestly  to  the  insurers 
in  communicating  material  intelligence,  ifeesdidnot 
consider  himself  functus  officio  between  the  21st  and 
29th  January.  This  implied  warranty  applies  to  an 
agent  of  the  insurer  as  much  as  to  the  insurer  himself, 
and  rests  on  the  ground  of  public  policy ;  Gladstone  v. 
King  (ff),  per  Lord  Ellenborough. 

(a)  3  Burr.  1905.  1910.  yb)  10  M.  $  W.  147.  154. 

(c)  10  Exch.  523. 533.  (<*)  17  C.  B.  N.  8.  482. 

(*)  1  Gif.  355.  (/)  8  E.  #  B.  232. 

(g)  1  M.  #  8.  35.  38. 
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Jones,  in  reply.-— In  order  to  give  judgment  for  the        ]867. 
defendant  the  Court  must  introduce  into  the  policy    pB00Df00T 
the  words  "  provided  that  this  policy  shall  be  void  Mthe  M 0HT*'n0M- 
Teasel  is  lost,  and  that  loss  is  known  to  Bees"  or  even 
"to  the  captain."     The  artificial  doctrine  of  Duer  and 
FhUBps  is  no  answer  to  the  general  grounds  stated  by 
Mr.  Justice  Story.     [Blackburn  J.    I  recollect  a  case 
which  was  tried  before  me  satisfied  me  that  certain  par- 
ties had  long  pursued  the  practice  of  sending  out  ships 
for  the  purpose  of  their  being  lost :  that  leads  me  to  differ 
from  Mr.  Justice  Story.]     In  Buggies  v.  The  General 
Interest  Insurance  Company  (a)  that  able  Judge  said, "  Is 
it  a  good  public  policy  to  endanger  the  interests  of  com- 
merce by  new  implied  warranties?    The  underwriter 
can  require  a  warranty,  or  except  the  master's  acts,  or 
require  his  negligence  to  be  fatal/1   The  rule  contended 
for  on  the  other  side  should  be  limited  to  a  concealment 
by  the  owner  or  by  a  person  employed  by  him  for  the 
purpose  of   effecting  an  insurance :  if  not,  the  Court 
must  define  the  description  of  agents  to  which  the  rule 
should  apply.     The  explanation  of  the  two  cases  in 
England  given  by  Mr.  Justice  Story  is  the  right  one. 
The  conclusions  of  text  writers  are  not  of  so  much  value 
as  the  decision  of  a  Judge  pronounced  under  a  sense 
of  responsibility  induced  by  the  fact  that  his  judgment 
governs  the  rights  of  the  parties. 

Cur.  adv.  vult 

Cockbukn  C.  J.  now  delivered  the  judgment  of  the 

Court.    (After  stating  the  facts  as  above,  pp.  511-3,  his 

Lordship  proceeded.)    We  think  it  clear,  looking  to  the 

position  of  Bees  as  agent  to  purchase  and  ship  this 

(a)  4  Mason  74. 79. 
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1867.  cargo  for  the  plaintiff,  that  it  was  his  duty  to  communi- 
Paoddfoot  cate  *°  hi*  principal  the  disaster  which  had  happened  to 
MohteViorb.  the  <*rgo.  And,  looking  to  the  now  general  use  of  the 
electric  telegraph  in  matters  of  mercantile  interest 
between  agents  and  their  employers,  we  think  it  was 
the  duty  of  the  agent  to  communicate  with  his  employer 
by  this  speedier  means  of  communication.  From  the 
letter  of  the  agent  it  appears  that  but  for  the  fraudulent 
motive  for  his  silence  he  would,  in  the  ordinary  course 
of  his  duty,  have  conveyed  the  intelligence  of  the  loss  to 
his  employer,  and  would  have  availed  himself  of  the 
telegraph  for  that  purpose. 

Upon  these  facts  the  question  arises,  whether  the 
plaintiff,  the  assured,  is  so  far  affected  by  the  knowledge 
of  his  agent  of  the  loss  of  the  vessel  and  damage  to  the 
cargo  as  that  the  fraud  thus  committed  on  the  under- 
writer through  the  intentional  concealment  of  the  agent, 
though  innocently  committed  so  far  as  the  plaintiff  is 
concerned,  will  afford  a  defence  to  the  underwriter  on 
a  claim  to  enforce  the  policy.  Two  cases  decided  in 
this  Court,  one  in  the  time  of  Lord  Mansfield,  the  other 
in  that  of  Lord  Ellenborough,  establish  the  affirmative  of 
this  proposition.  In  the  case  of  Fitzherbert  v.  Mather  (a), 
where  an  agent  of  the  assured  was  employed  to  ship  a 
cargo  of  oats,  and  to  communicate  the  shipment  to 
another  agent  who  was  employed  to  effect  an  insurance, 
an  omission  on  the  part  of  the  former,  who  had  written 
to  announce  the  sailing  of  the  ship,  on  the  ship  having 
afterwards  got  on  shore,  to  communicate  that  fact,  which 
he  might  have  done  by  the  same  post,  was  held  fatal  to 
the  insurance.  Ashurst  J.  observes,  p.  16,  "  On  general 
principles  of  policy,  the  act  of  the  agent  ought  to  bind 

(a)  1  J.  2?.  12;  1  Park  Insurance,  448,  8th  ecL 
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the  principal ;  because  it  must  be  taken  for  granted,  that        1867. 

the  principal  knows  whatever  the  agent  knows.     And    Pjt00DF0<)T 

there  is  no  hardship  on  the  plaintiff :  for  if  the  fact  had   u  0HIJ"FI0M 

been  known,  the  policy  could  not  have  been  effected/' 

Bvdler  J.  says,  "  Though  the  plaintiff  be  innocent,  yet  if 

he  build  his  information  on  that  of  his  agent,  and  his 

agent  be  guilty  of  a  misrepresentation,   the  principal 

must  suffer.     It  is  the  common  question  every  day  at 

Guildhall,  when  one  of  two  innocent  persons  must  suffer 

by  the  fraud  or  negligence  of  a  third,  which  of  the  two 

gave  credit?    Here  it  appears  that  the  plaintiff  trusted 

Thomas  ;  and  he  must  therefore  take  the  consequences/' 

In  the  case  of  Gladstone  v.   King  (a),   which  was  an 

action  on  a  policy  of  a  ship  "  lost  or  not  lost/'  the  master 

had  omitted  to  communicate,  when  writing  to  his  owners, 

the  fact  of  the  ship  having  been  driven  on  a  rock,  a  fact 

as  to  which  on  arriving  at  the  port  of  discharge  he  made 

a  protest,  detailing  the  accident,  and  stating  that  the 

ship's  bottom  must  have  been  chafed ;  and  the  owners, 

in  ignorance  of  the  accident,  had  effected  an  insurance. 

On  this  it  was  held  that  the  captain  was  bound  to 

communicate  the  fact  of  the  accident,  and   that  fdr 

want  of  such  communication  the  antecedent  damage  was 

an  implied  exception  from  the  insurance,  and  that  the 

plaintiffs  could  not  therefore  recover  the  loss  arising 

from  the  repairs  rendered  necessary  by  the  accident. 

"If,"   says  Lord   Ellenborough,   p.  38,    "the  captain 

might  be  permitted  to   wink   at  these  circumstances 

without  hazard  to  the  owners,  the  latter  would  in  all 

such  cases  instruct  their  captain  to  remain  silent;  by 

which  means  the  underwriter  at  the  time  of  subscribing 

the  policy,  would  incur  a  certainty  of  being  liable  for  an 

(a)  1  M.  f  8.  35. 
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1867.  antecedent  average  loss.  To  prevent  snch  a  consequence, 
Phoudfoot  an<*  considering  that  what  is  known  to  the  agent  is 
Moktmiom.  "Bplfedty  known  to  the  principal,  and  that  the  captain 
knew  and  might  have  actually  communicated  to  the 
plaintiffs  the  cause  of  damage,  so  as  to  have  apprised 
them  of  it  before  the  time  of  effecting  the  policy,  I 
think  that  no  mischief  will  ensue  from  holding  in  this 
case  that  the  antecedent  damage  was  an  implied  excep- 
tion out  of  the  policy.  If  the  principle  be  new  it  is  con- 
sistent with  justice  and  convenience ;  and  there  being 
no  fraud  imputed  to  the  captain  in  the  concealment, 
will  not  alter  the  case.11  An  eminent  authority,  the  late 
Mr.  Justice  Story,  has  however  declined  to  be  bound 
by  these  decisions.  In  an  action  (a)  tried  before  him 
on  a  policy  of  insurance  effected  after  a  total  loes,  where 
the  master  had  omitted  to  give  intelligence  of  the  lew 
to  his  owner  with  the  fraudulent  design  of  enabling 
him  to  make  an  insurance!  and  the  assurance  had  been 
effected  by  the  owner  in  ignorance  of  the  loss,  that 
learned  Judge  held  that  as  the  owner  at  the  time  of 
procuring  the  insurance  had  no  knowledge  of  the  lost, 
but  acted  with  an  entire  good  faith,  he  was  not  pre- 
cluded from  recovering,  and  that  the  policy  was  not 
rendered  void  by  the  omission  of  the  master  to  com- 
municate intelligence  of  the  loss,  although  such  omission 
was  wilful  and  fraudulent.  On  the  case  being  taken  to 
a  Court  of  error,  the  latter  upheld  the  decision  (i),  not 
indeed  on  the  grounds  taken  by  Mr.  Justice  Story,  but 
on  the  very  unsatisfactory,  and  as  we  think  untenable, 
ground,  that  by  the  total  loss  of  the  vessel  the  master 
had  wholly  ceased  to  be  the  agent  of  the  owner,  and  had 

(<*)  Rugglee  t.  The  General  Interest  Insurance  Company,  4  Mason  74. 
(b)  12  Wheaion  40& 
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become  the  agent  of  the  underwriters.    From  the  Ian-       1867. 
gnage  of  the  judgment,  it  may  be  inferred  that,  if  the    pBO01WOOT 
Court  had  considered  that  the  relation  of  the  master  to  domino**. 
his  owners  had  not  been  interrupted  by  the  loss  of  the 
vessel,  they  would  not  have  upheld  the  decision  appealed 
from.    The  ruling  of  Mr.  Justice  Story  has  been  dis- 
cussed by  Mr.  Duer  in  his  admirable  work  on  insurance 
(vol.  2,  pp.  418  et  seq.),  and  we  think  the  reasoning  of 
the  learned    writer   fully    establishes   his    conclusion 
ss  to  the  ruling  having  been  erroneous.     Notwith- 
standing the  dissent  of  so  eminent  a  jurist  as  Mr. 
Justice  Story,  we  are  of  opinion  that  the  cases  of 
Fitzherbert  v.   Mather  (a)  and  Gladstone  v.   King  (b) 
were  well  decided,  and  that  if  an   agent  whose  duty 
it  is,  in  the  ordinary  course  of  business,  to  commu- 
nicate information  to  his  principal  as  to  the  state  of  a 
ship  and  cargo,  omits  to  discharge  that  duty,  and  the 
owner,  in  the  absence  of  information  as  to  any  facts 
material  to  be  communicated  to  the  underwriter,  effects 
ao  insurance,  that  insurance  will  be  void  on  the  ground 
of  concealment  or  misrepresentation.    The  insurer  is 
entitled  to  assume,  as  the  basis  of  the  contract  between 
him  and  the  assured,  that  the  latter  will  communicate 
to  him  information  of  every  material  fact  of  which  the 
assured  has,  or  in  the  ordinary  course  of  business  ought 
to  have,  knowledge,  and  that  the  latter  will  take  the 
necessary  measures,  by  the  employment  of  competent 
>nd  honest   agents,  to  obtain  through  the    ordinary 
channels  of  intelligence  in  use  in  the  mercantile  world 
all  dne  information  as  to  the  subject  matter  of  the  in- 
nuance.     This  condition  is  not  complied  with  where, 
ty  the  fraud  or  negligence  of  the  agent,  the  party  pro- 

(a)  1T.B.  12.  (A)  lAf.#&35. 
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1867.        posing  the  insurance  is  kept  in  ignorance  of  a  material 
Phoudtoot     fcc*  which  ought  to  have  been  made  known   to  the 
MohtbViore.  underwriter,  and  through  such  ignorance  fails  to  disclose 
it 

It  has  been  said,  indeed,  that  a  party  desiring  to  insure 
is  entitled,  on  paying  a  corresponding  premium,  to  insure 
on  the  terms  of  receiving  compensation  in  the  event  of 
the  subject-matter  of  the  insurance  being  lost  at  the 
time  of  the  insurance,  and  that  the  misconduct  of  his 
agent  ought  not  to  deprive  him  of  the  advantage  for 
securing  which  the  premium  was  paid.  But  to  this  there 
are  two  answers.     First,  as  we  have  already  pointed  out, 
the  implied  condition  on  which  the  underwriter  under- 
takes to  insure,  not  only  that  every  material  fact  which 
is,  but  also  that  every  fact  which  ought  to  be,  in  the 
knowledge  of  the  assured  shall  be  made  known  to  him, 
is  not  fulfilled.     Secondly,  as  was  said  by  the  Court  in 
Fitzherbert  v.  Mather  (a),  where  a  loss  must  fall  on  one 
of  two  innocent  parties  through  the  fraud  or  negligence 
of  a  third,  it  ought  to  be  borne  by  the  party  by  whom 
the  person  guilty  of  the  fraud  or  negligence  has  been 
trusted  or  employed. 

By  thus  holding,  we  shall  prevent  the  tendency  to 
fraudulent  concealment  on  the  part  of  masters  of  vessels 
and  agents  at  a  distance,  in  matters  on  which  they 
ought  to  communicate  information  to  their  principals,  as 
also  any  tendency  on  the  part  of  insurers  to  encourage 
their  servants  and  agents  so  to  act. 

For  these  reasons  our  judgment  must  be  for  the 
defendant 

Judgment  for  the  defendant. 

(a)  1  T.  B.  12. 
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Nash  against  Lucas.  m 

June  11 


1.  A  landlord  is  not  entitled  for  the  purpose  of  distraining  for  rent  to  jAincUord  and 
open  the  window  of  a  house  which  is  shut  but  not  fastened.  tenant. 

2.  Where  another  person  at  the  suggestion  of  the  landlord  opened  a  2)4rtr*M. 
L  the  house,  and  then  opened  the  outer  door,  through  WimfaL . 


window  and  entered  the  house,  and  then  opened  the  outer  door,  through  Wfafaq  $kut 

which  the  landlord  entered  and  distrained::  held,  that  the  distress  was  ^  noi 

unlawful,  fastened. 

3.  Quota,  if  the  landlord  had  not  been  party  to  the  original  trespass  ?  j)oor  op^^ 

by  third 

TRESPASS  for  breaking  and  entering  the  plaintiff's  *""*' 
house  and  taking  and  converting  her  goods. 

Plea.    Not  guilty,  by  stat.  11  G.  2.  c.  19.  s.  21. 

Issue. 

On  the  trial,  before  Lush  J.,  at  the  Sittings  in  Middle- 
sex during  this  Term,  it  appeared  that  the  plaintiff  was 
in  the  occupation  of  part  of  a  house  for  the  rent  of  which 
the  defendant  was  entitled  to  distrain.  On  the  25th 
March  the  defendant's  agent  went  to  the  house  and 
shewed  to  the  plaintiff  the  authority  from  the  original 
landlord  to  pay  the  rent  to  the  defendant :  the  plaintiff 
refused  to  acknowledge  the  right  of  the  defendant.  On  the 
same  day  the  defendant  sent  a  blacksmith  to  repair  the 
grating  of  the  area,  which  was  in  a  dangerous  state ;  he 
was  let  in,  and  the  plaintiff  made  no  objection  to  the 
grating  being  taken  away  for  the  purpose  of  repair.  The 
plaintiff  then  left  the  house,  having  locked  the  area 
door  as  well  as  the  front  door,  and  did  not  return  for 
two  days.  About  4.30  p.m.  the  blacksmith  brought 
back  the  grating,  and,  in  order  to  support  it  while  it 
was  being  put  in,  a  man  went  down  into  the  area. 
When  the  grating  was  down  the  man  could  not  get  out; 

VOL.  VIII.  3  n  b.  &  s. 
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1867.       an^  the  defendant,  who  came  up,  told  him  to  try  whether 
NAgH        he  could  get  through  the  window  which  looked  into 

Lvoab  *e  areiL  "^e  w"a^ow  WM  n°t  fastened,  and  the  man 
opened  it  and  so  entered  the  kitchen,  and  then  went 
upstairs  and  unlatched  the  front  door.  The  defendant's 
agent,  who  was  present  with  a  warrant  of  distress,  then 
went  in  and  distrained.  It  was  contended  for  the 
defendant  that,  the  door  having  been  opened  by  a  man 
who  was  not  connected  with  the  distress,  the  entry 
through  it  by  the  defendant's  agent  for  the  purpose  of 
distraining  was  legal. 

The  learned  Judge  was  of  opinion  that  the  defendant's 
agent  was  a  party  to  the  trespass,  and  could  not  be  in  a 
better  position  than  if  he  had  himself  got  in  through 
the  window  and  opened  the  front  door.  A  verdict  was 
given  for  the  plaintiff  leave  being  reserved  to  move  to 
enter  it  for  the  defendant. 

Cole  now  moved  accordingly.— An  entry  for  the  pur- 
pose of  distraining  may  be  made  through  a  door  if  not 
locked,  or  a  window  if  not  fastened.  In  Com.  Dig.  Dis- 
tress  (A.  8.)  it  is  said,  "  So,  a  distress  may  be  in  a  house 
through  the  doors  or  windows,"  citing  1  BolL  Abr.  671, 
1.  7.  17.  [Cochburn  C.  J.  In  1  Roll.  Abr.  671,  Distress 
(M.),  pi.  1,  it  is  said,  "  A  distress  for  rent  may  be  taken 
in  a  house,  if  the  door  be  open,  otherwise  not"  (a).  Lush 
J.  In  Gilbert  on  Distress,  by  Impey,  p.  56,  "  If  there  be  a 
house  on  the  land,  a  distress  may  be  made  in  the  house 
if  the  outer  door  be  open  or  if  the  window  be  open  a  dis- 
tress may  be  taken  out  at  it/'  citing  Com.  Dig.  Distress 
(A.  3.),  1  Roll.  Abr.  671.     In  Gould  v.  Bradstock  (b)  it 

(a)  See  also  9  Ft*.  Abr.  Distress,  p.  152,  pi.  1  7. 
(ft)  4  Taunt.  562. 
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was  held  that  a  landlord  who  occupied  a  room  over        1867. 
a  mill  demised  to  his  tenant  might  take  up  the  floor  of        ^^ 
his  room  and  enter  through  the  opening  to  distrain. 
[Lush  J.    There  the  floor  was  the  landlord's.]   In  Han- 
cock v.  Austin  (a),  where  the  distress  was  made  by  opening 
a  window,  which  was  fastened  by  an  ordinary  hasp,  with" 
out  breaking  any  thing,  Erie  C.  J.  said,  p.  689,  "  I  am  of 
opinion  that  ....  the  landlord  had  no  right  to  enter 
in  the  way  he  did,  the  window  being  fastened  with  a 
hasp."     [Cockburn  C.  J.  It  was  not  necessary  to  decide 
whether,  if  the  window  had  not  been  fastened  with  a 
hasp,  the  distress  would  have  been  lawful.]     In  Sandon 
v.  Jervis  (J),  affirmed  in  error  (c),  it  was  held  that  an 
arrest  by  a  sheriff's  officer  putting  his  hand  through  a 
broken  pane  of  glass  was  legaL  In  Regan  v.  Shilcoek  (d) 
it  was  laid  down  by  the  Court  "  that  the  landlord  has 
authority  by  law  to  open  a  door  in  the  ordinary  way  in 
which  other  persons  can  do  it,  when  it  is  left  so  as  to 
be  accessible  to  all  who  have  occasion  to  go  into  the 
premises.''     [Lush  J.    That  is,  any  mode  by  which  the 
owner  licenses  a  person  who  has  lawful  business  on  the 
premises  to  enter  them  may  be  employed  by  the  land- 
lord to  make  a  distress.    Mellor  J.   That  case  goes  a 
great  way ;  but  here  the  original  entry  was  not  by  the 
ordinary  way  of  entering  a  house.]    In  Tution  v.  Darke 
and  Nixon  v.  Freeman  (e)  Pollock  C.  B.  said,  p.  653, 
"We  are  all  of  opinion  that  in  making  a  distress  a  man 
may  enter  through  an  open  window."     [He  also  cited 
Woodf all  Landlord  and  Tenant,  415,  9th  ed.]     [Cock- 
burn  C.  J.    In  America  there  is  a  decision  contrary  to 

(a)  14  C.  B.  N.  8. 634.  (b)  E.  B.fE.  935. 

(<0  E.  B.  #  E.  942.  (<*)  7  Exeh.  72. 76. 

(«)  bH.fN.  647. 

2  n  2 
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But  there  he  was  dealing  with  the  facts  of  that  case  and 
the  finding  of  the  jury.  There  the  officer  had  nothing 
to  do  with  the  breaking  of  the  pane :  he  simply  availed 
himself  of  the  broken  pane,  and  therefore  the  arrest  was 
valid.  Here  the  defendant  had  suggested  the  opening 
of  the  window,  and  we  may  reasonably  infer  that  it  was 
for  the  purpose  of  taking  advantage  of  it  for  effecting 
the  distress.  That  circumstance  distinguishes  the  pre- 
sent from  Sandan  v.  Jervis,  and  makes  the  distress  not 
lawful. 


Shee  and  Lush  JJ.  concurred. 


Rule  refused. 


Thursday, 
June  13th. 

43  EL  c.  a 
9.  1. 

Poor  rate. 
Property  occu- 
pied by  the 
Crown  for  the 
public  service. 
Buildings 


county  police. 
County  Assize 
Courts. 


The  Queen  against  The  Inhabitants  of  the 
Parish  of  St.  Martin,  Leicester. 

The  Queen  against  The  Inhabitants  of  the 
Township  of  Castlevibw,  Leicester. 

1.  a.  The  chief  constable  of  the  county  of  Leicester,  and  an  inspector 
of  the  county  police,  were  rated  to  the  poor  rate  in  respect  of  premise* 
provided  for  tne  police  purposes  of  the  Leicester  district  of  the  county 
of  L.  The  premises  occupied  by  each  consisted  of  a  dwelling  doom 
and  offices  for  police  purposes :  each  was  required  to  reside  in  the  house, 
which  was  not  more  commodious  than  was  necessary  for  their  convenient 
accommodation.  The  county  constabulary  was  established  under  stat 
2  &  3  Vict.  c.  93.,  and  the  county  was  divided  into  police  districts,  and 
station  houses  and  strong  rooms  bad  been  built  under  stat.  3  &  4  Vkt. 
c.  88.  The  police  are  inspected  annually  by  a  government  officer,  tnd 
if  his  report  is  satisfactory  a  grant  is  made  by  the  Treasury  in  aid  of 
the  police  rate. 

1.  b.  The  justices  of  the  county  of  Leicester  were  rated  to  the  poor 
rate  in  respect  of  the  Castle  of  Leicester,  part  of  the  Duchy  of  Lancaksr, 
and  now  Crown  property.  Its  custody  was  committed  to  Lord  B.  by 
letters  patent  under  the  seal  of  the  duchy,  to  hold  and  exercise  the 
office  of  constable  by  himself  or  his  deputy  upon  condition  that  he 
should,  among  other  things,  permit  the  General  Assize  of  Oyer  and 
Terminer  and  Gaol  Delivery  and  Nisi  Prius,  and  the  Quarter  Session* 
for  the  county,  to  be  held  in  it.  The  constable  attends  there  once » 
year  after  the  election  of  the  mayor  of  Leicester,  when  an  oath  » 
administered  to  that  officer,  and  he  receives  a  yearly  fee  of  3/  Of*  & 
The  deputy  constable  is  also  deputy  clerk  of  the  peace  for  the  county- 
There  are  two  sets  of  keys  of  the  Castle,  one  kept  in  the  office  of  th« 
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clerk  of  the  peace,  to  which  his  deputy  has  access,  the  other  kept  by 
the  Castle  keeper,  who  is  appointed  by  the  justices  of  the  county,  and 
receives  an  annual  salary  from  them.  The  building  has  been  repaired, 
altered  and  enlarged  by  the  order  and  direction  of  the  Quarter  Sessions, 
and  the  costs  defrayed  out  of  the  county  funds.  The  justices  of  the 
county  use  the  Castle  for  holding  the  Assizes,  Quarter  Sessions,  and 
keeping  the  records  of  the  county ;  but  it  is  also  used  for  holding  the 
sheriff's  and  County  Courts,  the  meetings  of  Commissioners  of  turnpike 
roads,  some  of  which  extend  beyond  the  boundary  of  the  county,  the 
meetings  of  highway  boards  and  of  the  Commissioners  of  the  assessed 
and  income  tax,  and  the  sittings  of  the  revising  barrister;  also  in  part 
for  the  municipal  elections,  and  for  polling  booths  on  occasion  of  a  par- 
liamentary election  for  the  borough,  and  for  various  meetings  of  local 
interest  convened  by  the  sheriff 

Held,  1.  That  the  buildings  occupied  for  the  county  police  described 
in  l.a,  and  the  county  Assise  Courts  described  in  1.  b.,  were  in  the 
occupation  of  the  Crown  for  public  purposes,  and  therefore  exempt  from 
rateability  to  the  poor  rate,  according  to  the  principle  recognised  in  The 
Mersey  Dock*  and  Harbour  Board  Trustees  v.  Cameron,  and  Jones  v.  This 
Jfcrsty  Docks  and  Harbour  Board  Trustees,  11  H.  L.  C.  443. 

2.  Per  Mellor  J.  It  would  make  no  difference  if  the  buildings 
described  in  1.  a.  were  held  for  the  use  of  the  local  police,  who  are  paid 
out  of  the  county  rate. 


1867. 


The  Quin 

▼. 

Inhabitants  of 

St.  Mahtix. 


The  Queen  against  The  Inhabitants  of  St.  Mabtin, 
Leicester. 


,      Wednesday, 
June  12th. 


CXS  two  separate  appeals  against  a  poor  rate  for  the 
parish  of  SL  Martin,  Leicester,  the  Quarter  Sessions 
for  the  borough  quashed  the  rate  subject  to  a  case. 

By  a  rate  made  on  the  28th  June,  1866,  for  the  parish 
of  St.  Martin,  the  appellant  Goodyer  was  rated  in  the 
ram  of  80/.  in  respect  of  the  annual  value  of  a  house 
and  buildings  in  the  parish  in  his  occupation.  By  the 
same  rate  the  appellant  Bail  was  rated  in  the  sum  of 
1502.  in  respect  of  the  annual  value  of  a  house  and 
buildings  in  the  same  parish  in  his  occupation)  and  as 
the  question  in  both  appeals  was  identical  it  was  agreed 
that  the  cases  should  be  consolidated. 

The  property  in  the  occupation  of  the  two  appellants 
comprises  the  buildings  and  offices  provided  for  the 
police  purposes  of  the  Leicester  district  of  the  county  of 
Leicester. 

The  county  constabulary  for  the  county  of  Leicester 
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1867.       wa8  established  under  stat.  2  &  3  Vict.  e.  93.     The 
The  Queem     county  was  divided  into  police  districts,  and  station 
inhabitants  of  houses  ."d  strong  rooms  have  been  built  and  provided 
St.  Mabtix.    ^der  stat.  3  &  4  VicL  c.  88.  s.  12. 

The  property  in  the  appellant  Goodyer'%  occupation 
consists  of  a  dwelling  house  and  buildings  comprising 
the  following  rooms  and  offices,  viz.,  three  sitting  rooms, 
four  bedrooms,  two  kitchens  (one  underground),  one 
store  room  or  pantry,  one  room  for  records,  &c,  one 
office  for  chief  constable,  one  ditto  for  a  clerk,  a  vesti- 
bule, one  small  room  for  sergeants,  and  one  room  (under 
ground)  for  police  stores.    This  appellant  is  chief  con- 
stable of  the  county,  and  the  house  and  premises  are  in 
his  occupation  in  that  capacity.     He  receives  a  salary  of 
450/.  a  year,  and  has  the  house  rent  free.    The  magis- 
trates make  it  a  condition  of  the  appointment  that  he 
shall  reside  there.    The  house  is  not  larger  nor  more 
commodious  than  is  necessary  for  the  use  of  a  person 
filling  the  office  held  by  the  appellant    The  furniture 
belongs  to  the  appellant,  who  is  married,  and  his  wife 
resides  with  him. 

The  appellant  Bail  is  inspector  of  police.  The  pre- 
mises in  respect  of  which  he  is  rated  consist  of  a  house 
and  buildings  comprising  the  following  rooms  and  offices, 
viz.,  five  underground  kitchens,  one  sitting  room,  one 
office,  four  cells,  three  bedrooms,  one  magistrates'  room, 
one  retiring  room,  one  witnesses'  room,  and  a  room  for 
stamping  weights  and  measures.  This  appellant  also 
receives  a  salary,  and  is  required  to  reside  in  the  house, 
which  is  not  larger  or  more  commodious  than  is 
necessary  for  his  convenient  accommodation.  He  is 
married,  and  his  wife  and  family  reside  with  him.  The 
furniture  of  the  house  belongs  to  him,  but  the  fittings 
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and  requisites  for  the  rest  of  the  buildings  are  provided       1867. 
by  the  magistrates.  The  Qun* 

No  part  of  the  property  as  at   present  used  has  ^^^^ 
been  previously  rated,  or  if  rated  the  rate  has  not    St.Mabm*. 
been  paid.     If  the  premises,  or  any  part  thereof,  are 
liable  to  be  rated,  the  rates  will  have  to  be  paid  out  of 
the  police  rate. 

The  police  of  the  county  of  Leicester  are  inspected 
annually  by  a  government  officer,  who  reports  as  to  the 
state  and  efficiency  of  the  force.  If  the  report  is  satis- 
factory a  grant  is  made  by  the  Treasury  in  aid  of  the 
police  rate ;  but  the  grant  is  not  compulsory,  and  may 
be  made  or  withheld  at  the  discretion  of  the  govern- 
ment. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  premises  in  the  several  occupations  of  the 
appellants,  or  any  and  what  part  or  parts  thereof,  were 
liable  to  be  rated  to  the  relief  of  the  poor. 

Merewether  and  W.  J.  E.  Bennett,  for  the  appellants. 
— Buildings  provided  by  the  justices  of  a  county  under 
stats.  2  &  3  Vict.  c,  93.  and  3  &  4  Vict  c.  88.,  and  used 
for  the  residence  of  the  police  sergeant  and  constables, 
are  exempt  from  rateability  to  the  poor  rate  on  the 
principle  which  exempts  Courts  of  justice,  viz.,  that 
they  are  occupied  for  general  public  or  government 
purposes ;  The  Justices  of  Lancashire,  appts.,  The  Over- 
Ken  o/Stretford,  respts.  (a),  per  Lord  Campbell  [They 
also  cited  Reg,  v.  Shepherd  (&),  and  Hodgson,  appt,  The 
Local  Board  of  Health  of  Carlisle,  respts.  (c).]  Those  cases 
were  not  questioned  in  The  Mersey  Docks  and  Harbour 

(a)  E.  B.  f  E.  225.  229. 230.  (ft)  1  Q.  B.  170. 

(<?)  8E.$B.  116. 
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1867.        Board  Trustees  v.  Cameron,  and  Janes  v.  The  Mersey 

The  Qobkm     Docif  ami  Harbour  Board  Trustees  (a).     Blackburn  J., 

Inhabitants  of  delivering  the  opinion  of  the  majority  of  the  Judges, 

St.  Maetw.    j^  ^g^^  recognised  the  exemption  of  buildings  occupied 

for  police  purposes  as  falling  within  the  exemption,  and 

the  House  of  Lords  adopted  that  exemption.     [They 

cited  the  judgments  of  Lord  Westbury  C,  pp.  501-2, 

504-5,  and  Lord  Cranworth,  p.  508.] 

Keane  and  J.  E.  Hall,  for  the  respondents. — The 
appellants  are  occupiers  of  property  capable  of  a  bene- 
ficial occupation  and  must  shew  an  exemption  from  rate- 
ability.  The  Mersey  Docks  and  Harbour  Board  Trustees 
v.  Cameron,  and  Junes  v.  The  Mersey  Docks  and  Harbour 
Board  Trustees  (a)  limit  the  exemption  to  buildings 
occupied  by  servants  of  the  Crown  for  the  purposes  of 
the  government ;  and  the  appellants  must  in  their 
occupation  identify  themselves  with  the  Sovereign; 
Lord  Bute  v.  Grindatt  (b).  The  decisions  in  The  Mersey 
Docks  Cases  establish  a  distinction  between  buildings  for 
public  purposes  extending  over  the  whole  realm,  such  as 
Judges'  lodgings,  which  are  provided  for  out  of  the 
general  funds  of  the  country,  and  those  which  concern 
the  local  government  of  a  district  and  are  provided  for 
out  of  the  funds  of  a  district.  [They  referred  to  the 
judgment  of  Lord  Chelmsford,  p. .  521.]  The  county 
justices  determine  the  number  of  police  constables  to  be 
employed,  and  the  grant  from  the  Treasury  may  be 
withheld,  and  then  the  county  must  provide  the  necessary 
funds  out  of  the  county  police  rate.  The  maintenance 
of  the  police  in  a  particular  district  of  a  county  does 

(a)  11  S.  L.  a  443. 

(b)  1  T.  E.  338;  affirmed  in  error,  2  H.  Bl  265. 
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not  concern  the  government  of  the  country  more  than        1867. 
the  maintenance  of  the  poor  in  a  particular  district,  and    The  QumiT 
buildings  for  the  latter  purpose  were  held  rateable  in  i^i^t,  of 
The  Governors  of  the  Bristol  Poor  v.  Wait  (a)  and  Reg.  v.    **•  Mamm. 
The  Guardians  of  Wattingford  Union  (ft).     [They  also 
cited  Reg.  v.  Badcock  and  others,  Trustees  of  Taunton 
Market  (c).] 

Cur.  adv.  vult. 


The  Queen  against  The  Inhabitants  of  Castleyiew,     Thun 

June  131 

Leicester.  — 


On  an  appeal  to  the  Quarter  Sessions  of  the  borough 
of  Leicester  against  a  poor  rate  for  the  township  of 
Castieview,  the  Sessions  quashed  the  rate,  subject  to  a 
case. 

The  appellants,  as  the  justices  of  the  county  of  Lei- 
cater,  were  assessed  in  150/.  in  respect  of  the  annual 
value  of  the  building  known  as  the  Castle,  which  had 
never  been  previously  rated,  or  at  least  for  which 
no  rate  was  ever  paid. 

The  property  in  question  is  parcel  of  the  Duchy  of 
Lancaster,  which  was  finally  united  to  the  Crown  in  the 
feign  of  Henry  4th ;  and  the  Castle  of  Leicester  has  ever 
*ince  been  Crown  property.  In  the  history  of  the  place 
it  is  stated  to  be  the  great  hall  of  what  was  once  the 
Castle  of  John  of  Gaunt  and  the  ancient  Earls  of  Lei- 
cester. Its  custody  is  committed  to  Lord  Berners,  the 
present  constable,  by  letters  patent  under  the  seal  of  the 
Duchy  of  Lancaster,  "to  have,  hold,  enjoy,  occupy  and 

(«)  5  A.  #  E.  1.  (b)  10  A.  f  E.  259. 

(r)  6  Q.  B.  787. 
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1867.       exercise  the  office  of  keeper  or  constable  of  our  Castle  of 
TheQuraT  Lc*cesier  aforesaid,  with  the  appurtenances,  unto  the  said 
Inhabitants  of  ^mt9  Wtt*°m  I'01**  Berners,  to  be  executed  by  himself 
Castutikw.   or  by  his  sufficient  deputy  or  deputies,  provided  always 
nevertheless,  and  these  our  letters  patent  are  upon  this 
express  condition,  that  he  the  said  Henry  William  Lord 
Berners,  his  deputy  or  deputies,  shall  and  will  at  all  times 
permit  and  suffer  all  and  singular  her  Majesty's  records 
to  be  kept  and  deposited  in  the  house  of  the  said  Castle, 
with  free  ingress  egress  and  regress  in  and  upon  the  said 
Castle,  for  the  auditor  of  our  said  duchy,  and  all  other 
our  proper  officers  for  that  purpose,  to  have  and  take 
for  their  pleasure  as  well  for  inspecting  and  using  such 
records,  as  for  the  entertainment  and  reception  of  the 
said  officers  in  such  and  the  like  manner  and  for  all 
such  other  purposes  as  have  been  hitherto  allowed  and 
used ;  and  also  shall  and  will  at  all  times  permit  as  well 
the  general  Assise  of  oyer  and  terminer  and  gaol  deli- 
very and  Nisi  Prius,  as  the  general  Quarter  Sessions  of 
the  Peace  for  the  said  county  of  Leicester,  to  be  held 
and  kept  in  the  said  Castle  without  any  let  or  molesta- 
tion as  heretofore  accustomed/' 

The  constable  of  the  Castle  attends  there  once  a  year, 
either  in  person  or  by  deputy,  after  the  election  of  the 
mayor  of  Leicester,  when  an  oath  is  administered  to 
that  officer,  the  purport  and  substance  of  which  it  is 
said  are,  that  he  will  not  infringe  on  the  privileges  of 
the  Castle.  With  this  single  exception,  it  does  not 
appear  that  the  actual  attendance  of  the  constable  or  his 
deputy  is  required  during  the  year  in  the  performance 
of  any  duty  or  service  in  connexion  with  the  Castle.  He 
receives,  by  the  terms  of  the  letters  patent,  a  yearly  fee 
of  3/.  0*.  $d.     The  deputy  constable  of  the  Castle  is 
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also  the  deputy  clerk  of  the  peace  for  the  county  of       1867. 
Leicester.     There  are  two  sets  of  keys  of  the  Castle ;    The  Quux 
one  set  is  kept  in  the  office  of  the  clerk  of  the  peace,  to  inhabitant*  of 
which  his  deputy  can  have  access  when  he  pleases;  the  Catoivibw. 
other  is  kept  by  the  castle  keeper. 

The  building  has  been  repaired,  altered  and  enlarged 
from  time  to  time  by  the  order  and  direction  of  the 
magistrates  at  Quarter  Sessions,  and  the  costs  have 
been  uniformly  defrayed  out  of  the  county  funds.  It 
is  included  in  the  report  of  the  county  surveyor,  which 
he  makes  periodically  to  the  Sessions,  on  the  state  of 
the  county  buildings.  The  appellants  cannot  extend  the 
building  beyond  its  present  foundations ;  but  having,  by 
the  terms  of  the  letters  patent,  and  claiming  also,  a 
prescriptive  right  to  use  the  Castle  as  a  Court  of  justice, 
they  have  raised  the  walls,  and  endeavoured  to  make  the 
building  suitable  for  that  purpose. 

Prior  to  the  year  1858  complaints  were  made  by  the 
Judges  and  others  attending  the  Assizes  of  the  inade- 
quate accommodation  the  Castle  afforded,  and  in  that 
and  the  following  year  extensive  alterations  were  made 
by  the  order  and  direction  of  the  magistrates  at  Sessions 
in  the  usual  way;  and  the  cost  also,  as  usual,  was  paid 
out  of  the  county  rates. 

The  total  expenditure  from  1858  to  1865,  both  in- 
clusive, is  2545/.  11*.  KM.  The  Castle  now  comprises 
the  following  Courts  and  offices  -.—six  cells,  one  coal 
^ar,  two  Courts  (Criminal  and  Nisi  Prius),  entrance 
ball,  two  Judges'  private  rooms,  two  jurors'  retiring 
rooms,  one  second  room,  one  barristers'  robing  room, 
one  grand  jury  room,  one  magistrates'  room,  two  wit- 
nesses' rooms  (male  and  female).  The  appellants  ap- 
point a  person  to  take  charge  of  the  Castle,  who  is 
commonly  called  or  known  as  the  castle  keeper,  and 
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1867.        they  pay  him  an  annual  salary  of  45/.,  in  addition  to 

The  Quest    which  he  receives  perquisites,  of  uncertain  and  unascer- 

Inhabitants  of  t&^ne^  amount,  from  the  various  public  bodies  whose 

Castlkview.   meetings  are    held  there,   as  well    as    from    private 

persons. 

The  Castle  is  now  used  for  holding  the  Assizes  and 
the  Quarter  Sessions,  and  for  keeping  the  records  of  the 
county,  these  being  the  only  purposes  mentioned  in 
the  letters  patent.  The  appellants  use  it  for  no  other 
purpose;  but  it  is  a  matter  of  public  notoriety  that  the 
Castle  has  been  and  is  used  for  the  following  purposes, 
i.e.,  for  holding  the  Sheriffs'  Court,  as  well  for  the 
election  of  the  knights  of  the  shire  as  for  the  trial 
of  issues ;  for  holding  the  monthly  sittings  of  the  County 
Court;  for  the  meetings  of  the  Commissioners  of  turn- 
pike roads,  some  of  which  roads  extend  beyond  the 
boundary  of  the  county  of  Leicester,  and  for  the  meet- 
ings of  highway  boards  for  the  Leicester  district ;  for 
the  meetings  of  the  Commissioners  of  the  assessed  and  in- 
come tax ;  for  the  sittings  of  the  revising  barrister*  for 
the  southern  division  of  the  county ;  also  in  part  for  the 
municipal  elections;  and  for  polling  booths  for  one  or 
more  of  the  borough  wards  on  the  occasion  of  a  borough 
parliamentary  election ;  and  lastly,  for  various  meetings 
of  local  interest  convened  by  the  high  sheriff  of  the 
county. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  appellants  were  liable  to  be  rated  in  respect  of  the 
use  and  occupation  of  the  premises, 

Merewether  (  W.  J.  E.  Bennett  with  him),  for  the  ap- 
pellants.— The  subject  of  rating  to  the  relief  of  the  poor 
was  fully  considered  by  the  House  of  Lords  in  The 
Mersey  Docks  and  Harbour  Board  Trustees  v.  Cameron, 
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and  Janes  v.  The  Mersey  Docks  and  Harbour  Board  Trus-        1867. 
tees  (a),  which  establish  that  property  in  the  occupation    The  Qu»k 
of  the  Crown,  or  in  that  of  persons  using  it  exclusively  inhabitant*  of 
in  and  for  the  service  of  the  Crown,  is  not  rateable.    A   CAOTtEVIlw- 
distinction  is  taken  between  what  may  be  called  private 
public  purposes  and  public  public  purposes,  the  latter 
being  such  as  are  required  and  created  by  the  Govern- 
ment of  the  country,  and  of  the  two  descriptions  these 
only  are  exempt  from  rateability.  But  it  is  not  necessary 
to  advert  to  that  distinction  here ;  as  it  appears  from 
the  case  that  many  persons  have  used  the  Castle  for 
purposes  of  their  own  by  permission  of  the  appellants, 
and  consequently  that  there  is  no  exclusive  possession  of 
the  latter  for  rating  purposes;  Reg.  v.  Morrish  (b). 

Beg.  v.  The  Justices  of  Worcestershire  (c)  is  an  express 
authority  that  a  building  occupied  as  Judges'  lodgings 
at  Assises  is  not  rateable. 

Keane  (J.  E.  UaU  with  him),  for  the  respondents. — 
The  appellants  are  in  occupation  of  these  premises  by 
their  servants,  and  consequently  are  rateable  for  them. 
This  is  not  property  held  for.  the  service  of  the  Crown. 
The  Master  of  Trinity  College,  Cambridge,  is  bound  to 
receive  the  Judges  at  the  Assizes,  but  this  does  not 
render  his  property  Crown  property  \Mellor  J.  The 
case  here  finds  that  the  appellants  allow  the  public  to 
do  many  acts  on  this  property.  Surely  that  is  incon- 
sistent with  rateable  occupation  on  the  part  of  the 
appellants.] 

Cockbukn  C.  J.    In  the  second  of  these  cases,  Beg. 

(a)  11  JL  L.  C.  443.  (6)  32  L.  J.  Hi.  C.  246. 
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1867.       v.  The  Inhabitants  of  Castleview  (a),  the  justices  of  the 

The  Quxsk     county  of  Leicester  have  no  such  occupation  of  Leicester 

Inhabitants  of   Castle  **  renders  them  liable  to  be  rated.    The  Castle 

St.  Mabtik.    being  held  for  the  purpose,  among  others,  of  holding 

The  Qusm     the   ^fc^  ft  j8  dearly  in   the  occupation  of  the 

^S^amtw    Crown  for  the  P*Mic  service,  and  consequently  exempt 

from  rateability,  on  the  principle  laid  down  by  the 

House  of  Lords  in   The  Mersey  Docks  and  Harbour 

Board  Trustees  v.  Cameron,  and  Jones  v.  The  Mersey 

Docks  and  Harbour  Board  Trustees  {b). 

As  to  the  first  of  these  cases,  Reg.  v.  The  Inhabitants 
of  St  Martin,  it  appears  from  the  facts  that  these 
premises  are  in  the  possession  of  the  chief  constable  of 
the  county,  under  such  circumstances  as  clearly  to  shew 
that  they  are  in  the  occupation  of  the  Crown  for  public 
purposes  within  the  principle  laid  down  in  those  cases 
in  the  House  of  Lords.  Whether  the  conclusion  would 
be  the  same  if  these  premises  were  merely  held  for  the 
purposes  of  the  local  police,  is  a  matter  on  which  I  give 
no  opinion. 

Mellor  J.  I  am  of  the  same  opinion.  It  is  said 
that  the  principle  of  the  old  authorities  on  the  subject 
of  rating  had  been  so  eaten  away  by  subsequent  cases 
decided  by  this  Court  in  Lord  CampbelT*  time  that 
nothing  but  a  formal  decision  was  wanted  to  knock 
them  down  altogether,  and  that  that  was  supplied  by 
the  Mersey  Dock  Cases  in  the  House  o(  Lords.  But 
there  is  nothing  in  the  judgment  in  that  case  which 
affects  previous  cases  decided  on  what  are  considered 
sound  principles  of  construction.  I  therefore  feel  my- 
self concluded  by  those  authorities  as  still  binding  on  us 

(a)  Ante,  p.  541.  (6)  \\  H.  L.  C.  443. 
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and  unaffected  by  that  decision.    In  both  these  cases       1867. 
before  us  the  premises  were  in  the  occupation  of  the    The  Quu&~ 
Crown  for  public  purposes,  and  exempt  from  rateability  j^j^^  of 
according  to  the  principle  laid  down  by  the  House  of   St-  Maetih. 
Lords.    And,  in  my  opinion,  it  would  make  no  difference 
in  the  first  of  them  if  the  premises  were  held  for  the 
use  of  the  local  police,  who  are  paid  out  bf  the  county 
rate. 

Shie  J.  I  am  of  the  same  opinion.  The  principle 
established  by  the  Mersey  Docks  Cases  is  that  every- 
thing of  value  is  rateable  unless  it  is  in  the  occupation 
of  the  Crown.  No  doubt,  as  appears  from  those  cases, 
there  is  a  distinction  between  one  kind  of  public  pro- 
perty and  another,  namely,  between  property  strictly 
public  and  such  as  is  applied  to  local  objects;  but  I 
think  that  in  both  the  present  cases  the  property  is  in 
the  possession  of  servants  of  the  Crown  for  purposes 
strictly  public.  With  respect  to  the  second  of  them, 
the  rating  the  justices  of  Leicestershire  for  Castleview 
is  quite  out  of  the  question.  The  appellants  have 
possession  of  this  place  only  for  the  purpose  of  seeing 
that  it  is  properly  taken  care  of. 

Order  of  Sessions  confirmed 
in  both  cases  (a). 

(a)  See  the  next  cue. 


VOL.   VIII.  2   O  B.    &   S. 
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-     1867. 


\Wtdnndmg,    The  Justices  of  the  County  Palatine  of  Lan- 
i3th.]  caster,   appellants,    The    Overseers   of  the 

toorrati  Township  of  Cheetham,  respondents. 

Assize  Courts. 

^ccupaHon  Under  the  provisions  of  The  Manchester  Assize  Courts  Act,  1858, 

^         *         21  d-  22  Vict.  c.  xxiv.,  the  justices  for  the  county  palatine  of  Lancaster, 

at  the  Quarter  Sessions  held  within  the  hundred  of  Salford,  purehised 

land  in    the  respondent   township  and  built  Assize   Courts;   and  by 

rwment  with  the  Corporation  of  Manchester  they  provided  in  them 
the  accommodation  required  for  the  City  Quarter  Sessions  and  the 
City  Court  of  record,  the  corporation  paying  60CML  per  annum,  and  30Q£ 
to  cover  all  incidental  expenses.  A  charge  was  also  made  by  the  justices 
for  the  use  of  arbitration  rooms.  The  sums  received  did  not  defray  the 
average  annual  expenses  of  maintenance  and  management.  Held,  that 
the  justices  were  rateable  to  the  Door  rate  of  the  respondent  township 
in  respect  of  that  part  of  the  premises  from  which  they  received  a  profit 

rpHE  appellant*  having  given  notice  of  appeal  against 
a  rate  in  respect  of  their  occupation  of  certain 
premises  known  as  The  Manchester  Assize  Courts,  the 
following  special  case  was  stated  under  stat  12  &  13 
Vict.  c.  45.  s.  11. 

The  Manchester  Assize  Courts  Act,  1858,  21  &  22 
Vict  c.  xxiv.,  recited  that  certain  Commissioners  had 
recommended  to  Her  Majesty  that  a  separate  Civil  and 
Criminal  Assize  should  be  granted  to  Manchester  for  that 
city  and  the  borough  and  hundred  of  Salford,  in  the  county 
of  Lancaster;  and  that  under  the  provisions  of  stat  38  G.3. 
c.  IviiL  the  business  of  the  county  concerning  the  general 
county  rates  was  transacted  at  the  Annual  General  Ses- 
sion of  the  Peace  holden  at  Preston,  and  at  the  adjourn- 
ment thereof,  and  at  Special  Sessions  holden  at  Preston, 
according  to  that  Act,  but  the  General  Quarter  Sessions 
of  the  county  were  held  by  adjournment  from  place  to 
place  for  the  transaction  of  business  arising  within  the 
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several  divisions  of  the  county,  and  (amongst  other        1867. 
places)  were  so  held  in  the  hundred  of  Salford  for  the     Jllgticeg  of 

transaction  of  business  arising  within  that  hundred.  Lahoasmes 

By  sect  2  the  justices  of  the  peace  for  the  county  o*eweew  0f 

vHIITHAll< 

palatine  of  Lancaster y  assembled  at  any  Quarter  or 
General  Session  holden  originally  or  by  adjournment 
within  the  hundred  of  Salford,  were  empowered  to 
provide  in  or  near  Manchester,  within  the  hundred, 
commodious  Courts,  lodgings  for  the  Judges,  offices, 
lock-ups,  and  all  other  accommodations  necessary  or 
convenient  for  carrying  on  the  civil  and  criminal  busi- 
ness usually  transacted  at  Courts  of  Assize. 

By  sect.  4  any  lands  or  buildings  acquired  by  the 
justices  under  the  Act  might  be  conveyed,  &c.,  to  the 
justices  of  the  county  and  their  successors,  and  such 
justices  and  their  successors  were  empowered  to  take 
and  hold  in  the  nature  of  a  body  corporate,  in  trust  for 
the  purposes  of  the  Act,  the  lands  or  buildings  so 
conveyed,  &c. 

By  sect.  5  all  expenses  incurred  in  carrying  into  effect 
the  purposes  of  the  Act  shall  be  defrayed  out  of  the 
special  rate  thereinafter  authorized  to  be  laid,  imposed, 
assessed  and  levied  from  time  to  time,  as  the  case  may 
require,  upon  the  hundred  of  Salford. 

By  sect  11,  "  The  justices  assembled  as  aforesaid  shall 
have  the  sole  and  entire  control,  repair,  management, 
and  use  of  all  buildings  and  premises  acquired  for  the 
purposes  of  this  Act;  and  it  shall  be  lawful  for  them  to 
use  or  permit  the  use  of  any  such  buildings  and  premises 
for  any  lawful  purpose,  at  such  times,  in  such  manner, 
upon  such  conditions,  and  for  such  consideration  as  the 
same  justices  may  think  proper,  but  so  as  not  to  inter- 
2  o  2 
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1867.       fere  with  the  use  of  such  buildings  and  premises  for  the 
Justices  of     pwrpo^s  primarily  contemplated  by  this  Act." 
Laxoishih       Under  the  powers  of  the  Act  the  appellants  purchased 
Oreweew  of    a  plot  of  land  situate  in  the  respondent  township.    At 
the  date  of  the  purchase  several  houses  and  other  build- 
ings stood  thereon,  and  were  rated,  and  paid  rates  to  the 
township.    These  were  pulled  down,  and  on  the  site 
were  built  the  Manchester  Assize  Courts,  comprehending 
the  premises  described  in  the  rate  appealed  against  as 
follows : — 

"Assize  Courts,  Entrance  halls,  Corridors,  Central  hall, 
Sheriff's  Court,  Chancery  Court,  Arbitration  rooms, 
Libraries,  Lavatories,  Waiting  rooms,  Refreshment 
rooms,  Retiring  rooms,   Galleries,   Offices,  Cells, 
Judges'  lodgings.  Governor's  rooms,  Housekeeper's 
rooms,    Porter's  rooms,    Outbuildings,  yard  and 
premises." 
The  rateable  value  was  stated  to  be  5035/.  10*. 
There  are  in  addition  other  rooms  for  the  grand  jury, 
for  witnesses,  for  the  county  officials,  for  the  accommo- 
dation of  the  Judges,   the  magistrates,   and   counsel 
attending  the  Assizes  and  Quarter  Sessions. 

The  Judges'  lodgings  adjoin  the  main  building,  but 
are  under  a  separate  roof,  and  are  connected  with  the 
central  hall  and  Courts  by  a  covered  corridor.  They 
comprise  the  necessary  accommodation  for  the  Judges 
and  their  suite  at  the  Assizes.  The  Judges'  dining  room 
is  also  occasionally  used  for  luncheons  by  committees  of 
county  magistrates  when  they  assemble  in  a  room 
attached  to  the  Assize  Courts  for  the  transaction  of 
county  business. 

The  Courts  are  all  under  one  roof,  and  are  used  at 
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the  county  Assizes  for  the  hundred  of  Salford  and  the        1867. 
city  of  Manchester,  and  at  the  county  Sessions  for  the     Jllflticeg  of 
hundred,  and  by  special  agreement   with  the  city  of  ^S0^HIB" 
Manchester,  as  after  mentioned,  for  the  City  Sessions    ST^JJJJJ]^ 
and  City  Court  of  Record. 

For  the  purchase  of  one  portion  of  the  site  of  the 
Courts  the  justices  paid  40702.    The  rest  of  the  site  was 
purchased  by  them  in  fee,  subject  to  yearly  chief  rents 
amounting  together  to  the  sum  of  6207.  6*.  10J.  a  year. 
The  erection  of  the  building  cost  131,312/. 
The  money  borrowed  to  the  present  time  amounts  to 
68,500/.,    and  the  interest  paid  thereon  in  1866  was 
3690Z.  3*.  5rf.      The    Act    provides    that  the   money 
borrowed  shall  be  repaid  within  twenty  years,  the  period 
limited    by  The    Commissioners   Clauses    Act,   1847, 
10  &  11  Vict.  c.  16. 

The  expenses  of  maintenance  and  management  for 
the  year  ending  on  the  31st  May,  1866,  amounted  to 
1823&  7s.  lid.,  which  sum  may  be  considered  as  the 
average  of  those  expenses. 

The  sum  raised  by  the  special  rate  authorized  to  be 
raised  by  the  recited  Act  during  the  year  ending  the 
31st  May,  1866,  was  12,705/.  5*.  2d.,  which  was  applied 
partly  in  paying  the  current  expenses  and  the  interest 
on  loans.  The  residue  has  been  expended  in  completing, 
decorating  and    furnishing    the    Courts    and  Judges1 
lodgings,  and  in  providing  the  sinking  fund  for  paying 
off  the  mortgage  debt  as  required   by  The   Commis- 
sioners Clauses  Act,  1847,  10  &  11  Vict.  c.  16.    The 
rest  of  the  cost  of  the  buildings  and  furniture  has  been 
paid  for  out  of  the  special  rate  authorized  to  be  laid 
on  the  hundred  of  Salford  by  the  recited  Act 
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1867.  There  is  a  quantity  of  plate,  linen,  china,  &c.,  kept  in 

Justices  of    *be  building  which  in  the  property  of  the  justices,  and 
Lakoasiheb  xxaeA  by  the  judge8>  magistrates  and  barristere  at  the 
Overseen  of  Assizes  and   Sessions   without    charge.    The  Judges' 
lodgings  are  at  all  times  occupied  by  and  are  under  the 
care  of  a  person  as  keeper,  who  with  his  wife  resides  on 
the  premises,  and  has  the  charge  of  the  whole  building, 
Courts  and  lodgings.    The  wife  has  also  some  duty  of 
superintendence,  and  they  have  apartments  allotted  to 
them  but  no  accommodation  beyond  what  is  necessary  to 
enable  them  to  discharge  the  duties  of  their  station. 
The  keeper  and  his  wife  and  family  are  the  only  persons 
occupying  any  part  of  the  building   as  a  permanent 
residence.  The  house  has  not  been  let,  nor  is  such  letting 
contemplated. 

A  charge  is  made  for  the  use  of  the  arbitration  rooms, 
varying  according  to  the  extent  of  the  accommodation 
required,  and  for  the  year  ending  the  31st  December, 
1866,  such  charge  only  reached  the  sum  of  8/.  8*. 

A  purveyor  has  allowed  to  him  by  the  justices 
the  privilege  of  supplying  the  bar,  jurors,  witnesses 
and  persons  attending  the  various  Courts*  with  re- 
freshments, undertaking  with  the  committee  of  magis- 
trates to  do  so  at  reasonable  prices;  for  this  purpose 
he  has  the  use  of  the  refreshment  rooms,  kitchens,  and 
accessories  thereunto,  without  any  charge  whatever. 
He  is  only  permitted  to  occupy  them  during  the 
transaction  of  public  business  at  the  Assizes  and 
Sessions.  % 

By  agreement  between  the  appellants  and  the  Cor- 
poration of  the  city  of  Manchester  all  the  accommodation 
required  for  both  the  City  Quarter  Sessions  and  the 
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City  Court  of  Record  is  provided  in  the  Assize  Courts, 
the  Corporation  paying  to  the  justices  the  sum  of  600/. 
per  annum  for  the  same,  and  800/.  per  annum  to  cover 
all  incidental  expenses,  including  cleaning,  gas,  fires,  &c, 
the  Corporation  providing  the  necessary  police. 

There  are  no  other  sources  of  income  to  the  justices 
from  the  use  of  the  buildings,  and  all  sums  received  in 
respect  of  their  use  are  applied  by  them  in  aid  of  the 
special  rate. 

The  sum  of  900/.  paid  by  the  Corporation  of  the  city 
of  Manchester,  and  the  sums  received  from  all  other 
sources  were  applied  in  part  payment  of  the  sum  of 
1828/.  7s.  lie/.,  being  the  expenses  of  maintenance  and 
management  during  the  last  year,  and  the  balance  of 
those  expenses  was  defrayed  out  of  the  special  rate 
authorized  to  be  raised  by  the  recited  Act 

No  question  was  raised  as  to  the  amount  of  rating. 

The  questions  for  the  decision  of  the  Court  were : 
First,  were  the  appellants  occupiers  of  the  premises  within 
stat  43  EUz.  c.  2.  ?  Secondly,  whether  of  the  whole  or 
of  any  and  what  separate  parts? 
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1867, 

Justices  of 
Laiicashibs 

T. 

Overseers  of 
Chbethah. 


MeWsh  (  C.  H.  Hapwood  with  him),  for  the  respondents. 
—In  Reg.  v.  The  Inhabitants  of  Castleview,  Leicester  (a), 
it  was  held  that  the  justices  of  a  county  were  not 
rateable  for  buildings  used  for  the  administration  of 
justice.  But  here,  by  stat.  21  &  22  Vict.  c.  xxiv.  s.  11., 
the  justices  of  Lancashire  may  permit  the  use  of  these 
buildings  for  any  lawful  purpose  and  for  such  considera- 
tion as  they  think  proper,  so  as  not  to  interfere 
with  the  primary  purposes  contemplated  by  the  Act; 

(a)  Ante,  pp.  536,  541. 
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1867.       and  in  the  exercise  of  that   power   they    agreed  to 
Justices  of     *dl°w  *^e  Corporation  of  Manchester  to  use  part  of  the 
Lahoasbiu   buildings  for  which  they  receive  600J.  a  year  clear ;  that 
Overseers  of    fe  a  profit  which  if  not  covered  by  the  expenses  of  main- 
tenance and  management  makes  the  justices  rateable: 
The  Mersey  Docks  and   Harbour  Board    Trustees  v. 
Cameron  and  Jones  v.  The  Mersey  Docks  and  Hwrhowr 
Board  Trustees  (a). 

Manisty  (Holker  with  him),  for  the  appellants.— The 
money  received  by  the  justices  for  the  use  of  part  of  the 
buildings  by  the  Corporation  of  Manchester  is  for  its  use 
for  public  purposes,  viz.,  the  administration  of  justice, 
and  when  so  used  the  justices  are  either  not  occupying 
it,  or  occupying  it  only  as  servants  of  the  Crown. 
[Lush  J.  Suppose  they  let  part  to  a  public  functionary, 
e.g.,  the  Postmaster  General,  to  be  used  as  a  post 
office.] 

Mellish,  in  reply,  was  stopped. 

Cockburn  C.  J.  The  present  case  comes  within  the 
principle  of  The  Mersey  Docks  and  Harbour  Board 
Trustees  v.  Cameron  and  Jones  v.  The  Mersey  Docks 
and  Harbour  Board  Trustees  (a).  The  purposes  for 
which  these  buildings  were  erected  and  are  occupied  by 
the  justices  may  be  considered  as  public ;  but  then, 
though  as  occupiers  of  the  buildings  for  those  purposes, 
they  would  not  be  rateable,  they  are  empowered  to 
permit  the  use  of  them  for  other  purposes  from  which  a 
profit  may  arise.    Under  this  power  they  let  part  of 

(a)  H  H.  L.  C.  443. 
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them  to  the  Corporation  of  Manchester  for  holding  the 
Quarter  Sessions  of  the  city,  and  for  that  receive  a  profit 
of  600/.  a  year.  The  principle  of  the  Mersey  Docks 
Cases  is,  that  whatever  may  be  the  purpose  of  the  occu- 
pation of  property  the  occupiers  are  rateable  in  respect 
of  any  profit  which  may  be  made  out  of  it  Therefore, 
to  the  extent  of  600/.  at  least,  the  appellants  are  rate- 
able. 


555 


1867. 

Justices  of 
Lasoashiki 

▼. 
Overseen  of 
Chxxtbam. 


Lush  J.  I  am  of  the  same  opinion.  I  do  not  know 
how  to  answer  the  questions  put  except  by  saying  that 
the  appellants  have  a  beneficial  occupation  of  that  part 
of  the  buildings  which  is  let  to  the  Corporation  of  Man- 
chester, and  of  the  rooms  let  for  arbitration* 

Judgment  for  the  respondents  in  respect 
of  that  part  of  the  premises  for  which 
the  appellants  receive  a  profit  from  the 
Corporation  of  the  city  of  Manchester. 
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Guides.  REGULJE   GENERALES. 

TRINITY  TKBM,  1867. 
TT  IS  ORDERED  that  on  appeal  from  one  of  the  Superior  Courts 
such  Court  shall  have  power  to  allow  interest  for  such  time  as 
execution  has  been  delayed  bj  the  proceedings  in  appeal  for  the  delay- 
ing thereof;  and  the  Master  on  taxing  the  costs  may  compute  such 
interest  without  any  rule  of  Court  or  order  of  a  Judge  for  that  purpose. 
And  be  it  ordered  that  in  lieu  of  the  form  No.  21  in  the  rule  of 
Michaelmas  Vacation,  1854,  the  following  may  be  the  form  of  a  Judg- 
ment of  Court  of  appeal  in  Exchequer  Chamber  on  a  disposal  of  the 
appeal  in  the  plaintiff's  favour  where  judgment  for  him  had  been  giien 
in  the  Court  below,  under  the  41st  and  42nd  sections  of  The  Common 
Law  Procedure  Act,  1854. 

[Copy  the  case  for  the  appeal  as  stated  by  the  parties,  and  then  proceed 
thus :] — "Afterwards  on  [the  day  of  giving  judgment  of  Court  of  appeal] 
in  the  Court  of  Exchequer  Chamber  of  our  Lady  the  Queen,  before  the  jus- 
tices of  the  Common  Bench  of  our  Lady  the  Queen  and  the  Barons  of  her 
Exchequer"  [or,  if  the  appeal,  be  from  the  Common  Pleas,  say,  "before 
the  justices  of  our  Lady  the  Queen  assigned  to  hold  pleas  in  the  Court 
of  our  Lady  the  Queen  before  the  Queen  herself  and  the  Barons  of  ber 
Exchequer,"  or,  if  the  appeal  be  from  the  Exchequer,  say  "  before  the 
justices  of  our  Lady  the  Queen  assigned  to  hold  pleas  in  the  Court  of 
our  Lady  the  Queen  before  the  Queen  herself  and  the  justices  of  the 
Common  Bench  of  our  said  Lady  the  Queen]  come  the  parties  aforesaid 
by  their  respective  attorneys  aforesaid ;  and  the  said  Court  of  appeil 
decide  that  &c.  [state  the  decision  of  the  Court  upon  the  questions  raised 
by  the  case  on  appeal] ;  and  it  is  considered  by  the  said  Court  of  sppeal 
that  the  plaintiff  do  recover  against  the  defendant  £  for  ha 

damages  and  his  costs,  which  the  plaintiff  hath  sustained  and  expended 
by  reason  of  the  delay  of  execution  on  pretence  of  the  proceedings  in 
the  said  appeal,  and  that  the  plaintiff  hare  execution  thereof." 

A.  E.  Cockbubv.  J.  Bainabd  Btlo. 

Wm.  Bovnx.  Couh  Blackbvbx. 

Fitzboy  Kbllt.  H.  S.  Kbatixq. 

Sjlhttbl  Maxtdc.  Jho.  Mbxlob. 

J.  S.  Willbs.  Wuxjc.  Shxb. 

G.  Bbaxwxix.  Mobtaoote  Sbub. 

W.  F.  Ckamxbll.  Robt.  Lush. 

6th  June,  1867  (a). 

(a)  See  The  Tyne  Improvement  Commissioners  v.  The  Generd 
Steam  Navigation  Company,  ante,  pp.  66,  79. 
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The  following  Regula  Generate*  were  read  in  Court  this  day. 

Rbqulji 
EASTER  TERM  (23rd  April,  1866.)  Gbhehalbs, 

Regula   Generalis. — It  is  ordered  that  for  the  future  no  rale   be    Wednesday, 

enlarged  except  by  order  of  the  Court  May  29th. 

A.  E.  Cockbubn.  Jno.  Mbllob. 

Coltn  Blacxbubn.  Willm.  Shu. 


TRINITY  TERM  (26th  May,  1866.) 

Regula  Generalis. — It  is  ordered  that  for  the  future  when  any  rule 
is  enlarged,  to  wait  the  decision  of  another  case  or  for  settlement,  it 
shall  not  be  put  into  the  enlarged  role  paper. 

a.  e.  cocbbubn.  jno.  mlllojl 

Colin  Blacxbubn.  Willm.  Shu. 


EASTER  TERM  (2nd  May,  1867.) 
Regula  Generalis  (a).— It  is  ordered  that  for  the  future  application 
for  costs  of  mandamus  shall  be  made  within  two  Terms  of  the  obeying 
of  inch  writ 

A.  E.  Cockbubn.  Jno.  Mbllob, 

COLIH  BLACXBUBN.  WlLLM.   ShKB. 


The  following  Rule  was  read  in  Court  this  day.  Thursday, 

TRINITY  TERM,  1867.  JuM  13^' 

It  is  ordered  that  in  future  when  a  list  of  rules  which  are  to  be  taken 
in  the  Bail  Court  during  the  last  four  days  of  Term  is  made,  such  rules 
he  called  on  peremptorily,  and  if  no  Counsel  appear  the  rules  shall  be 
■track  out  and  treated  as  dropped  rules,  unless  the  Court  otherwise 
oiden. 

A.  E.  Cockbubn.  Jno.  Mbllob. 

Colin  Blackbubn.  Willm.  Shbb. 

Robt.  Lush. 

(a)  See  Reg.  v.  The  Justices  of  Kent,  7  JB.  #  &  394. 899. 
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Bancroft  against  Mitchell. 


June  18th. 


Bankrupt  Law  *•  The  Bankrupt  Law  Consolidation  Act,  1849, 12  &  13  Viet.  e.  106. 
Consolidation  *•  1  ^.,  which  grants  protection  from  arrest  and  entitles  a  banknrot  in 
Act,  1849,  prison  for  debt  to  be  released,  and  sect  113,  which  entitles  a  bankrupt 

12  *<f  13  Vict,  -arrested  for  debt  'to  a  penalty  for  detention  after  production  of  s  pro- 
c.  106.  as.  112.    tection  order,  are  not  confined  to  arrest  for  debts  proreable  under  the 


c. 


1X3.  commission. 
Protection.  2.  The  penalty  for  detention  giyen  by  sect  113  is  subject  to  the  ex- 
action/or  ception  in  sect.  112  of  cases  in  which  the  bankrupt  is  in  prison  "by 
detention.  reason  of  a  prosecution  against  him  whereby  he  had  been  convicted  of 
Order  for  *° 7  offence." 

maintenance  *•  A  commitment  under  stat.  4  &  5  W.  4.  c.  76.  ee.  78. 99.  for  rearer? 

of  parent.  of  ^e  penalty  imposed  by  stat.  43  EL  c.  2.  8.  7.  for  disobeying  an  order 

Commitment  °f  justices  to  maintain  a  relative  is  in  the  nature  of  criminal  process, 

for  penalty  *&<*  therefore  a  bankrupt  in  custody  under  it  is  not  entitled  to  protection 

under  43  EL  under  stat  12  &  13  Vict.  c.  106. 
c.  2.  8.  7.  and 

c.  76. «.  78. 99.  rpHE  declaration  stated  that  after  the  passing  of  The 

Bankrupt  Law  Consolidation  Act,  1849,  the  plaintiff 

was  adjudicated  a  bankrupt,  and  had  surrendered,  and 

was  protected  and  free  from  arrest  and  imprisonment  by 

virtue  of  an  order  of  the  Court  having  jurisdiction  in 

that  behalf;  and  whilst  he  was  so  protected  was  arrested 

for  debt  within  the  meaning  of  the  113th  section;  and 

the  defendant,  being  an  officer  within  the  meaning  of 

that  section,  detained  the  plaintiff,  after  he  had  shewn 

to  him  such  protection,  for  a  longer  time  than  was 

necessary  for  obtaining  a  copy  of  the  same,  that  is  to 

say,  for  three  days,  contrary  to  the  form  of  the  statute, 

whereby  the  defendant  forfeited  and  became  liable  to 
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pay  to  the  plaintiff  the  sum  of  5/.  for  every  day  he  so        1867. 
detained  him ;  alleging  as  special  damage  that  he  had     Bamcrovt 
been  treated  as  a  criminal  prisoner.  Mitohiu. 

Pleas.  First,  not  guilty  by  statutes  21  Jae.  1,  e,  4 
s.  4,  21  Jac.  1.  c.  12.  s.  5.,  and  4  &  5  W.  4.  c.  76. 
j.  104  Second,  justifying  under  a  warrant  of  the  sti- 
pendiary magistrate  at  Salford. 

Issue  thereon. 

At  the  trial,  before  MtUot  J.,  at  the  Spring  Assizes 
at  Manchester  in  1867,  it  appeared  that  the  action  was 
brought  against  the  keeper  of  the  House  of  Correction 
at  Salford  to  recover  15/.,  under  sect.  113  of  The 
Bankrupt  Law  Consolidation  Act  1849,  for  three  days 
wrongful  detention  of  the  plaintiff.  On  the  22nd 
August,  1865,  the  stipendiary  magistrate  at  Salford, 
upon  the  application  of  the  guardians  of  the  Chorlton 
Union,  made  an  order  under  stats.  43  Eliz.  c.  2.  s.  7. 
and  4  &  5  W.  4.  c.  76.  s.  78.  upon  the  plaintiff  for  the 
payment  by  him  of  3*.  weekly  for  the  relief  and  main- 
tenance of  his  mother,  who  was  poor  and  unable  to 
work,  and  chargeable  to  the  union  of  Chorlton.  These 
payments  being  in  arrear  for  nine  months,  a  distress 
warrant  was  issued  on  the  18th  January,  1866,  to  levy 
upon  the  plaintiff's  goods  9/.,  being  the  amount  of  the 
penalties  of  20*.  for  each  month  the  payment  was  in 
arrear  and  costs.  There  being  no  sufficient  distress,  a 
warrant  was  obtained  from  the  magistrate  for  the 
commitment  of  the  plaintiff  to  the  House  of  Correction 
for  one  calendar  month,  unless  the  sum  of  9/.,  together 
with  the  costs  of  the  distress  and  of  the  commitment, 
were  sooner  paid.  Under  this  warrant  the  plaintiff  was 
on  the  1st  February  arrested  and  taken  to  the  Salford 
House  of  Correction,  where  he  was  treated  by  the 
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1867.  defendant  as  a  misdemeanant  of  the  first  division.  On 
Basoror  the  7th  January  the  plaintiff  petitioned  the  County 
Mitchxll.  Co"**  °f  Manchester  for  an  adjudication  in  bankruptcy, 
and  obtained  a  protection  order  under  sect.  182  of  The 
Bankruptcy  Act,  1861,  granting  him  protection  till  the 
12th  February.  On  the  2nd  February  this  order  was 
produced  to  the  defendant,  and  after  three  days  the 
plaintiff  was  released. 

The  jury  found  a  verdict  for  one  farthing  for  the  spe- 
cial damage;  and  the  learned  Judge,  being  of  opinion 
that  the  plaintiff  was  not  protected  from  arrest,  non- 
suited the  plaintiff,  with  leave  to  move  to  enter  a  verdict 
for  15i  and  one  farthing. 
In  Faster  Term, 

A  G.  Williams  obtained  a  rule  nisi  accordingly,  on 
the  ground  that  the  plaintiff  was  protected  from  arrest 
and  detention  under  sect  112  of  The  Bankrupt  Law 
Consolidation  Act,  1849,  12  &  13  Vict.  c.  106. 

The  Bankrupt  Law  Consolidation  Act,  1849,  12 
&  18  Vict  e.  106.  s.  112.,  enacts,  "That  if  the  bank- 
rupt  be  not  in  prison  or  custody  at  the  date  of  the  ad- 
judication, he  shall  be  free  from  arrest  or  imprisonment 
by  any  creditor  in  coming  to  surrender,  and  after  such 
surrender  during  the  time  by  this  Act  limited  for  such 
surrender,  and  for  such  further  time  as  shall  be  allowed 
him  for  finishing  his  examination,  and  for  such  time 
after  finishing  his  examination  until  his  certificate  be 
allowed  as  the  Court  shall  from  time  to  time  by  endorse- 
ment upon  the  summons  of  such  bankrupt  think  fit 
to  appoint ;  and  whenever  any  bankrupt  is  in  prison  or 
in  custody  under  any  process,  attachment,  execution, 
.  commitment,  or  sentence,  the  Court  may,  by  warrant 


XXX.  VICTORIA.  561 

directed  to  the  person  in  whose  custody  he  is  confined,       1867. 

cause  him  to  be  brought  before  it  at  any  sitting,  either     bahcboit 

public  or  private,  and  if  he  be  desirous  to  surrender  he     MitJhkll. 

shall  be  so  brought  up,  and  the  expense  thereof  shall 

be  paid  out  of  his  estate,  and  such  person  shall  be  in* 

demnified  by  the  warrant  of  the  Court  for  bringing  up 

such  bankrupt ;    and  where  any  person  who  has  been 

adjudged  bankrupt,  and  has  surrendered  and  obtained 

his  protection  from  arrest,  is  in  prison  or  in  custody  for 

debt  at  the  time  of  his  obtaining  such  protection,  the 

Court  may,  except  in  the  cases  next  hereinafter  mentioned, 

order  his  immediate  release,  either  absolutely  or  upon  such 

conditions  as  it  shall  think  fit :  Provided  always,  that  the 

Court  shall  not  order  such  release  where  it  shall  appear 

by  any  judgment,  order,  commitment,  or  sentence  under 

which  the  bankrupt  is  in  prison  or  in  custody,  or  by 

the  record  or  entry  of  any  such  judgment,  &c.,  and  the 

pleadings  or  proceedings  previously  thereto,  that  he  is 

iu  prison  or  in  custody  for  any  debt  contracted  by  fraud 

or  breach  of  trust,  or  by  reason  of  any  prosecution 

against  him  whereby  he  had  been  convicted  of  any 

offence,"  &c. 

Sect.  113.  "If  any  bankrupt  shall  be  arrested  for 
debt,  or  on  any  escape- warrant  in  coming  to  surrender, 
or  shall  after  his  surrender  and  while  protected  by  order 
of  the  Court  be  so  arrested,  he  shall,  on  producing  such 
protection  to  the  officer  who  shall  arrest  him,  and  giving 
such  officer  a  copy  thereof,  be  immediately  discharged ; 
*&d  if  any  officer  shall  detain  any  such  bankrupt  after 
be  shall  have  shown  such  protection  to  him,  except  for 
so  long  as  shall  be  necessary  for  obtaining  a  copy  of  the 
ume,  such  officer  shall  forfeit  to  such  bankrupt,  for  his 
own  use,  the  sum  of  5i  for  every  day  he  shall  detain 
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1867.       such  bankrupt,  to  be  recovered  by  action  of  debt  in  any 

___-_—____—-____  • 

Bamo-ior      Court  of  record  at  Westminster,  in  the  name  of  Buch 

Mitchul.     bankrupt,  with  full  costs  of  suit." 

Stat  43 El  e.  2.  t.  7.  enacts,  "That  the  father  and 
grandfather,  and  the  mother  and  grandmother,  and  the 
children  of  every  poor,  old,  blind,  lame  and  impotent 
person,  or  other  poor  person  not  able  to  work,  being  of  a 
sufficient  ability,  shall,  at  their  own  charges,  relieve  and 
.  maintain  every  such  poor  person  in  that  manner,  and 
according  to  that  rate,  as  by  the  justices  of  peace  of 
that  county  where  such  sufficient  persons  dwell,  or  the 
greater  number  of  them,  at  their  general  Quarter 
Sessions  shall  be  assessed;  upon  pain  that  every  one  of 
them  shall  forfeit  20*.  for  every  month  which  they  shall 
fail  therein." 

Stat  4&5^4c.  76.  t.  78.  "All  sums  of  money 
which  shall  be  assessed  by  any  justices  of  the  peace  on 
the  father,  grandfather,  mother,  grandmother,  child,  or 
children  of  any  poor  person,  for  the  relief  or  maintenance 
of  such  poor  person,  under  or  by  virtue  of  the  provisions 
of »  stat  48  EL  c.  2.,  "  or  of  any  Act  to  amend  the 
same,  or  of  this  Act,  and  all  penalties  and  forfeitures 
to  which  any  person  so  assessed  by  such  justices  for  such 
relief  or  maintenance  shall  be  liable  for  any  default  in 
paying  the  same  by  virtue  of  the  provisions  of  any  of 
the  said  recited  Acts  or  of  this  Act,  shall  be  recoverable 
against  every  person  so  assessed  or  charged  in  like 
manner  as  penalties  and  forfeitures  are  recoverable 
under  the  provisions  of  this  Act/' 

By  sect.  99  all  penalties  and  forfeitures  are  to  be 
levied  by  distress  and  sale;  and  if  there  be  no  sufficient 
distress  the  justices  may  commit  the  offender  to  the 
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common  gaol  or  house  of  correction  for  any  term  not  1367. 

exceeding  three  calendar  months  unless  the  penalties  and  bauckoi* 

forfeitures,  &c,  shall  be  sooner  paid ;  and  they  shall  be  MlT^B 
applied  in  aid  of  the  poor  rate. 

Holker  shewed  cause. — First.  The  plaintiff  was  not 
arrested  for   debt,  and  therefore  not  entitled  to  be 
discharged  tinder  sect.  112  of  stat  12  &  18  Vict  c.  106.; 
be  was  in  prison  by  reason  of  a  prosecution  against  him, 
whereby  he  had  been  convicted  of  an  offence  within  the 
proviso  to  sect  12.     Stat.  43  El  c.  2.  *.  7.  imposes  on 
children  when  of  sufficient  ability  the  duty  of  maintain- 
ing their  parents,  and  fixes  a  penalty  to  secure  the 
performance  of  that  duty ;  the  neglect  of  which  is  an 
offence  which  can  be  purged  only  by  payment  of  the 
penalty  or  suffering  imprisonment  under  stat  4  &  5 
W.  4.  c.  76.    At  the  expiration  of  the  time  named  in 
the  commitment  the  party  convicted  will  be  released 
though  the  penalty  be  not  paid,  which  shews  that  the 
imprisonment  is  not  for  nonpayment  of  a  debt.     The 
present  case  therefore  differs  from  Lees  v.  Newton  (a), 
in  which  it  was  held  that  an  arrest  upon  an  attachment 
for  contempt  of  an  order  of  the  Court  of  Chancery  for 
payment  of  money  is  an  arrest  for  debt  within  the 
meaning  of  stat  12  &  13  Vict.  c.  106.  s.  113.     The 
freedom  from  arrest  intended  by  the  Bankrupt  Acts  is  a 
freedom  from  arrest  at  the  suit  of  the  creditors;  Anderson 
▼•  Hampton  (b) ;  and  the  debts  against  which  the  order 
is  a  protection  must  be  debts  which  could  be  enforced 
by  them  :  in  the  present  case  there  is  no  creditor  who 

(<?)  H.  f  E.  734.  (6)  IB.fA.  308. 

VOL.  VIII.  2   P  B.   &  8. 
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1867.  could  prove  for  the  penalty.  In  Bex  v.  Robinson  (a\ 
Bancroft  where  it  was  held  that,  notwithstanding  stat.  43  EL 
Mitchbll.  c'  %*  *•  '•  enacta  a  specific  penalty  for  disobedience  to 
the  order  of  Sessions  and  prescribes  a  specific  method  to 
recover  the  penalty,  the  party  may  be  indicted  at  common 
law  for  disobeying  the  order,  Lord  Mansfield,  p.  804, 
said  the  latter  "  is  prescribed  by  the  Act,  as  a  particular 
sanction  and  method  of  punishment,  in  case  of  failure." 
[Mettor  J.  referred  to  2  Nolan  Poor  Laws,  p.  265, 4th  ecL] 
A  commitment  for  nonpayment  of  poor  rates  is  in  the 
nature  of  civil  process,  being  process  on  a  debt :  Beg.  v. 
The  Governor  of  Whitecross  Street  Prison,  and  Beg.  v. 
The  Governor  of  Newgate  (b)  per  Crompton  J.,  p.  391. 
[Mellor  J.  Cockbum  C.  J.  says,  p.  390,  "The  true 
criterion  is  whether,  if  the  statute  had  not  provided  the 
summary  remedy  for  enforcing  payment,  an  indictment 
would  have  lain."  In  Be  Eggington  (c),  where  a  late 
town  clerk  had  been  convicted  before  two  justices  under 
stat.  5  &  6  W.  4.  e.  76.  s.  60.  for  wilfully  refusing  to 
deliver  accounts,  books,  &c9  Lord  Campbell  C.  J.  said, 
p.  729.,  "The  party  is  not  taken  for  any  indictable 
offence,  but  merely  for  not  performing  his  duty."  Cole- 
ridge J.,  p.  730,  refers  to  the  clause  in  sect.  60,  saving 
the  remedy  by  action,  as  shewing  that  the  proceeding 
"  is  in  substance  civil."]  That  distinguishes  Be  Egging* 
ton  from  the  present  case.  The  terms  of  this  statute  are 
the  same  as  those  of  the  Game  Act,  1  &  2  W.  4.  e.  32. 
s.  38.,  by  which  a  person  convicted  of  an  offence  against 
the  Act  is  subject  to  a  penalty,  and  in  default  of  pay- 
ment may  be  imprisoned  for  a  certain  term.  [Black- 
burn J.   The  protection  under  stat.  12  &  13  Vict  c.  106. 

(a)  2  Burr.  799.  (b)  6  B.  #  S.  371. 

(c)  2E.fB.  717. 
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is  only  for  a  limited  period :  it  would  be  monstrous  that       1867. 

a  composition  deed  should  free  the  debtor  from  his     Bancroft 

legal  obligation  under  stat.  43  El  c.  2.  s.  7.  to  support     kitchkll. 

his  wife  and  children.]     In  Rex  v.  Moorhouse  {a),  which 

was  an  indictment  against  an  overseer  for  not  obeying 

an  order  of  two  justices,  it  was  said  by  the  Court  that 

the  service  of  the  order  was  "  essential  to  make  the 

defendant  criminal/'     [Blackburn  J.    In  Re  Egging- 

ton  (b)  Lord  Campbell  said, €t  Whether  a  commitment 

for  contempt  be  in  the  nature  of  a  criminal  proceeding 

depends  upon  the  subject  matter  of  the  contempt;'1  and 

Lord  Redesdale,  in  Re  M€  Williams,   a  bankrupt  (c), 

"The  thing  to  be  considered  is  not  the  form  of  the 

process  but  the  cause  of  issuing  it."] 

Secondly.  The  defendant  was  justified  in  treating 
the  plaintiff  as  a  criminal  prisoner.  [He  referred 
to  The  Prison  Act,  1865,  28  &  29  Vict  c.  126. 
*.  4.  67.] 

fi.  G.  Williams,  in  support  of  the  rule.— First.  By 
stat.  43  El  c.  2.  *.  7.  the  payment  is  to  be  made  "  in 
that  manner  and  according  to  that  rate"  as  shall  be 
assessed  by  the  Quarter  Sessions;  therefore  the  sum 
ordered  to  be  paid  is  in  the  nature  of  a  debt.  Though 
an  indictment  would  lie  for  disobeying  the  order  of 
Quarter  Sessions  settling  the  amount.  Rex  v.  Robin- 
ton  {d)}  a  better  and  shorter  remedy  to  recover 
the  penalty  is  given  by  summary  proceeding,  which  is 
a  statutable  execution.  It  is  not  an  offence  at  common 
law  to  neglect  the  support  of  parents  or  children; 

(a)  i  Doug.  388;  8.  C.  Cold.  654.  (b)  2  E.  #  B.  717.  725. 

(c)  1  BcL  $  Lef.  169.  174.  (cQ  2  Burr.  799. 

2  r  2 
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1867.        Ruttinger  v.    Temple  (a).      {Blackburn  J.     The  legal 
Bahoboit     duty  °f  a  pwent  to  maintain  his  child  is  founded  on 
Mitchmx.     custo^y>  no*  on  kindred.]     The  offence  does  not  arise 
until  the  Quarter  Sessions  or  the  Petty  Sessions  under 
stat.  59  G.  3.  c.  12.  *.  26.  have  settled  what  sum  shall 
be  paid:   and  the  penalty  is  imposed  to  enforce  the 
obligation  to  pay  a  sum  of  money.      [Mellor  J.     In 
Archbold  Pleading  and  Evidence  in  Criminal  Cases,  16th 
ed.,  p.  778,  there  is  a  reference  to  precedents  of  an 
indictment  against  an  overseer  for  not  paying  a  weekly 
sum  to  a  pauper  in  pursuance  of  an  order  of  justices, 
and  against  the  father  of  a  bastard  child  for  not  obeying 
an  order  of  maintenance.     The  disobedience  of  an  order 
of  justices  is  a  matter  of  public  interest.     This  is  not  a 
debt  which  a  person  is  liable  to  pay  to  an  individual,  for 
which  that  individual  has  a  remedy  by  action ;  but  the 
withholding  of  a  sum  of  money,  which  is  an  offence.] 
The  sam e  argument  would  apply  to  nonpayment  of  rates. 
[Blackburn  J.     Bates,  to  which  every  person  is  bound 
to  contribute,  are  in  the  nature  of  a  debt.]     The  object 
of  the  process  against  the  bankrupt  is  to  recoup  the 
guardians  of  the  union.]     Sects.  112  and  113  of  stat 
12  &  13  Vict  c.  106.  are  not  confined  to  debts  proveable 
under  the  commission.     [^Blackburn  J.     That  has  been 
decided  for  many  years,  see  Darby  v.  Baughan  (b) ;  but 
if  the  matter  were  res  integra,  I  should  have  thought 
that  protection  was  intended  to  be  given  only  against 
those  creditors  who  were  getting  the  benefit  of  the  pro- 
ceedings in  bankruptcy.]      In  the  case  of  a  penalty 
under  the  game  laws  the  party  convicted  has  committed 
an  offence  independently  of  the  nonpayment  of  money. 

(a)  AB.fS.  491.  (b)  5  T.  i?.  209. 
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[He  cited  Re  Eggington  (a)  and  Reg.  v.  The  Governor  of       1867. 
Whitecross  Street  Prison,  and  Reg.  v.  The  Governor  of    banokoit 
Netogate  (ft).  Mitcmil. 

Secondly.  The  question  on  the  right  to  special 
damage  is  the  same. 

Blackburn  J.  I  am  of  opinion  that  this  rule  must 
be  discharged. 

The  first  question  arises  under  stat.  12  &  13  Vict. 
&  106.  s.  113.  [His  Lordship  read  it.]  That  question 
is,  whether  the  plaintiff,  who  was  detained  by  the  defend- 
ant three  days  after  the  protection  order  was  produced, 
was  protected  from  the  process  under  which  he  was 
arrested.  This  depends  upon  the  construction  of  sect. 
113,  which  imposes  a  penalty  for  detaining  the  bankrupt 
in  custody,  and  upon  the  nature  of  that  process.  That 
section  relates  back  to  sect.  112,  which  enacts  [His 
Lordship  read  the  enacting  part];  and  then  provides 
that  the  Court  shall  not  order  the  release  of  the 
bankrupt  where  it  shall  appear  that  he  is  in  prison 
or  in  custody,  among  other  things,  "by  reason  of 
any  prosecution  against  him  whereby  he  had  been 
convicted  of  any  offence."  That  is  the  protection  given 
originally;  and  the  penalty  under  sect.  113  must  apply 
to  detention  in  cases  where  release  would  be  ordered 
under  sect  112.  These  two  sections  repeat  nearly  the 
same  provisions  as  are  contained  in  previous  Bankruptcy 
Acts,  the  wording  of  which  was  considered  so  long  ago 
as  Darby  v.  Baughan  (c),  in  which  it  was  held  that  the 
object  of  the  enactment  then  in  force,  5  G.  2.  c.  30.  s.  5., 
was  to  give  to  the  bankrupt  the  same  protection  which 

(«)  2  E.'#  B.  717.  (6)  6  B.  #  S.  371.  379. 

(c)  5  71 R.  209. 
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1867.  he  would  have  if  he  were  a  witness  coming  to  attend 
Bancroft  ^e  Court  °f  Bankruptcy,  and  that  the  protection  was 
Mitch  given  against  all  creditors  enforcing  civil  process.    The 

argument  was  a  plausible  one,  that  the  object  of  the 
Bankruptcy  Act  was  only  to  give  protection  against 
creditors  who  could  prove  debts  under  the  commission. 
The  decision  however  in  Darby  v.  Baugkan  (a)  was 
that  a  creditor  who  could  not  prove  under  the  commis- 
sion, and  therefore  had  not  a  statutory  debt,  could  not 
arrest  the  bankrupt  during  the  time  allowed  him  for 
attending  the  Commissioners  to  be  examined. 

The  question  therefore  is,  whether  the  process  in  the 
present  case  was  such  that  a  witness  attending  Court 
would  be  entitled  to  his  discharge  if  arrested  under  it, 
or  whether  it  was  criminal  process,  in  which  case  there 
would  be  no  protection.  Wherever  the  matter  is  in 
the  nature  of  a  civil  debt  the  mode  in  which  it  is 
enforced  makes  no  difference.  The  nonpayment  of  poor 
rate  or  taxes,  though  there  is  a  summary  mode  of 
enforcing  the  payment  of  them,  is  not  a  crime  in  the 
ordinary  sense  of  that  word,  and  therefore  the  process 
for  enforcing  payment  of  them  is  civil  process.  It  was 
not  disputed  by  Mr.  Williams  that  where  a  crime  is 
created  by  statute,  and  a  penalty  in  the  nature  of  a  fine 
is  imposed,  nonpayment  of  the  penalty  is  a  crime,  and 
the  process  for  enforcing  payment  is  criminal,  as  in  the 
case  of  a  penalty  for  poaching,  because  the  arrest  is  in 
the  nature  of  process  enforcing  payment  of  a  penalty  or 
fine  for  the  commission  of  a  crime. 

In  the  present  case  the  plaintiff,  being  of  ability,  neg- 
lected to  support  an  impotent  mother  who  had  become 
chargeable  to  the  union.    There  was  no  common  law 

(a)  5  T.  R.  209. 
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duty   to   support   her,   but    stat    48   EL  c.  2.  s.  7.        1867. 

enacts  that  the  children  of  every  poor  person  not  able     bahoroft 

to  work,  being  of  sufficient  ability,  shall,  at  their  own    mitJhell. 

charges,  relieve  and  maintain  every  such  poor  person  in 

the  manner  and  according  to  the  rate  assessed  by  the 

justices  in  Quarter  Sessions ;  the  duty  is  to  pay  the  rate 

assessed,  and  a  penalty  accrues  at  the  end  of  each  month 

of  failure  to  perform  that  duty.   Mr.  Williams*  argument 

is,  that  in  effect  the  justices  only  settle  what  sum  of 

money  should  be  paid  to  the  overseers  for  the  relief  and 

maintenance  of  the  relative,  and  therefore  the  penalty  is 

in  the  nature  of  a  debt.    That  is  no  doubt  the  way  in 

which  the  object  of  the  statute  is  worked  out.    But  it  is 

only  one  mode  of  discharging  the  duty  under  the  statute. 

The  plaintiff  might  take  his  mother  to  his  own  house, 

and  there  maintain  her.    What  was  before  the  statute 

a  duty  of  imperfect  obligation  is  now  a  positive  legal 

duty  which  may  be  enforced  by  levying  the  penalty  or 

by  indictment  for  not  obeying  the  order  of  Sessions.    I 

agree  that  the  duty  being  enforceable  by  indictment 

does  not  necessarily  convert  it  into  a  criminal  matter, 

for  an  indictment  lies  for  the  nonpayment  of  the  costs 

of  an  appeal,  which  is  a  civil  matter  only  (a).     But  here 

a  wrong  is  committed  when,  during  each  month,  a 

person  of  sufficient   ability  neglects    to    support  his 

parent;  that  neglect  of  duty  is  in  the  nature  of  a  crime, 

not  a  debt ;  and  therefore  the  process  is  criminal. 

It  is  true  that  the  defendant  may  by  paying  the 
penalty  get  out  of  prison;  but  that  is  the  case  also 
where  a  person  is  committed  to  prison  for  nonpayment 
of  a  fine,  that  commitment  being  in  the  nature  of 
criminal  process. 

(a)  Rq.  v.  Mortlock,  7  Q.  B.  460. 
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For  the  same  reason  the  plaintiff  fails  to  support  the 
verdict  for  one  farthing  damages.      He  was  properly 
Hitohul.     &rrested  and  sent  to  a  criminal  prison  and  not  to  a 
debtors  prison,  and  properly  treated  as  a  misdemeanant 

Mellor  J,  The  argument  of  Mr.  WWuxmz  induced 
me  to  hesitate,  for  there  was  great  force  in  it  when  he 
displaced  the  idea  that  the  test  whether  the  matter  was 
criminal  was  whether  disobedience  to  the  order  was 
indictable. 

But  I  have  come  to  the  conclusion  that  the  duty  of  a 
son  to  maintain  his  parent,  which  was  only  a  moral,  is 
by  stat  43  El  c.  2.  s.  7.  made  a  legal  one.  The  statute 
would  have  been  defective  if  means  had  not  been  pro- 
vided for  enforcing  the  duty,  and  accordingly  a  penalty 
is  imposed  for  neglect  of  it ;  and  the  ultimate  enforce- 
ment of  the  penalty  is  by  application  to  justices  under 
stat.  4  &  5  W.  4.  c.  76.  $$.  78,  99.,  who,  in  the  event  of 
nonpayment,  may  pass  a  sentence  of  three  months 
imprisonment. 

This  is  not  analogous  to  proceedings  for  nonpayment 
of  poor  rates,  for  the  payment  of  them  depends  upon 
other  considerations;  and  an  attachment  for  the  non- 
payment of  money  pursuant  to  an  order  of  the  Court  of 
Chancery  is  distinguishable,  for  the  reasons  pointed  out 
by  Smith  J.  in  Lees  v.  Newton  (a).  The  real  nature  of 
the  duty  in  the  present  case  is  not  a  mere  obligation  to 
pay  money,  but  a  duty  the  breach  of  which  is  a  criminal 
offence. 

Rule  discharged. 
(a)  H.  #  /?.  734.  745. 
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1867. 


Lord  Gilbert  Kennedy  against  The  Panama,  JJttr*^ 
New  Zealand  and  Australian  Royal  Mail 


Company.  Fraudulent 

representation. 
Misrepresenta- 

The  Panama,  New  Zealand  and  Australian  tumastotu 

1  substance  of 

Royal  Mail  Company  against  Lord  Gilbert  thew.^>u4. 

J  r      j       a  consideration* 

Kennedy. 

1.  A  fraudulent  representation  as  to  any  part  of  that  which  induces 
a  party  to  enter  into  a  contract  authorizes  a  rescission  of  the  contract. 

2.  Alitor,  where  there  has  been  an  innocent  misrepresentation  or  mis- 
apprehension, unless  it  is  as  to  the  substance  of  the  whole  consideration, 
going  as  it  were  to  the  root  of  the  matter. 

T^HESE  cross  actions  came  on  for  trial  before  Crompton 
J.  at  the  Surrey  Summer  Assizes,  1865,  when  a 
verdict  for  the  plaintiffs  in  each  was  taken  by  consent 
subject  to  a  special  case. 

The  whole  question  appears  in  the  judgment  of  the 
Court.  It  will  be  sufficient  to  add  the  statutes  and 
authorities  referred  to.  12  &  13  Vict.  c.  66.,  25  &  26 
Vict.  c.  48.,  and  The  New  Zealand  Post  Office  Act,  1858. 
Behn  v.  Burness,  in  error  (a),  reversing  the  judgment  of 
the  Queen's  Bench  (i),  Taylor  v.  Caldwell  (c).  Ship's 
Case  (d),  In  re  Russian  (  Vyksounsky)  Iron  Works  Com* 
pony,  Stewarts  Case  (e),  In  re  Overend,  Gurney  and 
Company,  Ex  parte  Oakes  and  Peek  (/),  affirmed  in  Dom. 

(a)  SB.  $  8.  751.  (ft)  1  Id.  877. 

(e)  SB.fS.  826.  (d)  2  Be  G.  J.  #  &  544. 
(«)  35  L.  J.  Ch.  738 ;  L.R.I  Ch.  App.  574. 

(f)  36  L.  J.  Ch.  233  ;  L.  E.  3  Eq.  Cos.  576. 
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1867. 

Kennedy 

▼. 

Paxama,  &c 

Royal  Mail 

Company. 


Pro.  (a),  Directors  frc.  of  the  Central  Railway  Company 
of  Venezuela  v.  Kiech  (b),  Polhill  v.  Walter  (c),  WheeUm 
v.  Hardisty  (d),  Olliue  v.  Booker  (e),  The  New  Brunswick 
and  Canada  Railway  g-c.  Company  v.  Conybeare  (f), Pust 
v.  Doioie  (y),  Hallows  v.  Fernie  (A),  JfWey  v.  Freeman  (t). 
The  case  was  argued,  during  the  Term,  on  31st  May 
and  4th  June,  before  Cockburx  C.  J.,  Blackburn, 
Mellor  and  Shee  JJ. 


MelUsh  (H.  James  with  him),  for  Lord  Gilbert  Ken- 
nedy. 

Manisty  (Denman  and  Murphy  with  him),  for  The 
Panama,  New  Zealand  and  Australian  Royal  MaU  Com- 
pany. 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

Blackburn  J.  It  appears  from  the  statements  in 
this  case  that  the  Company,  by  its  then  name  of  The 
Intercolonial  Royal  Mail  Steam  Packet  Company  (Li- 
mited), was  in  the  year  1863  conveying  the  intercolonial 
mails  under  contracts  with  the  Government  of  New 
Zealand. 

In  that  year  the  government  of  that  colony  sent  orer 
Mr.  Ward,  then  a  member  of  the  Executive  Council  and 
Postmaster  General  of  the  Colony,  to  this  country.  The 
ministerial  minute  under  which  he  acted,  and  which  was 

(a)  36  L.  J.  Ch.  949. 

(b)  36  L.  J.  Ck.  849;  L.  B.  2  H.  L.  100. 

(c)  SB.fAd.  114.  (<*)  8  K  $  B.  232. 
(e)  1  Exck.  416.  (f)9H.L.  C.  711. 
(g)5B.$  8.  20,  affirmed  on  error,  Id.  33. 

(A)  36 X.  J.  Ch.  267;  L.  B.dEq.  520. 

(0  3  T.  B.  51,  and  note  to  that  case  in  2  Smith  L.  C.  88, 6th  ed. 
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officially  transmitted  by  the  Governor  of  the  Colony  to        1867. 
the  Secretary  of  State  for  the  Colonies,  is  set  out  in  the     Kjmhbdy  " 
case.    The  part  material  to  the  present  question  is  that   pAHA^'Af  ^ 
he  was  sent  "  to  represent  the  government  of  the  colony    *g£l Mail 
in  Australia  and  Great  Britain  upon  general  questions 
relating  to  New  Zealand*  and  especially  upon  the  fol- 
lowing matters1'  (inter  alia):  "The  extension  of  steam 
postal  service  from  Great  Britain  to  New  Zealand  vi& 
Panama."    Mr.  Ward  succeeded  in  making  arrange- 
ments with  the  Imperial  Government  as  to  the  estab- 
lishment of  such  a  steam  postal  service  vi&  Panama, 
and  then  entered  into  negotiations  for  the  purpose  of 
procuring  a  contract  on  behalf  of  the  New  Zealand 
Government  under  which  the  mails  should  be  carried 
from  Panama  to  New  Zealand.    And  ultimately  he 
came  to  an  arrangement  with  this  Company  for  that 
purpose.    On  the  17th  December,  1863,  a  contract  was 
executed  by  him  as  Postmaster  General  of  the  Colony 
and  by  the  Company,  in  which  it  is  recited  that  he 
entered  into  the  contract  "  under  and  by  virtue  of  the 
powers  and  provisions  of  The  New  Zealand  Post  Office 
Act,  1858,  and  acting  under  instructions  to  him  for  that 
purpose  given  by  the  Governor  of  New  Zealand."    The 
Colonial  Act  referred  to  is  made  part  of  the  case;  and 
we  find,  on  reference  to  it,  that  it  enacts,  amongst  other 
things,  that  "it  shall   be   lawful  for  the  Postmaster 
General,  under  such  instructions  as  he  shall  from  time 
to  time  receive  from  the  Governor,  to  enter  into  any 
contract  in  writing  from  time  to  time  on  behalf  of 
the  Government  of  New  Zealand,  in  the  name  of  the 
Postmaster  General,  for  or  in  respect  of  the  carriage 
or  conveyance  of  mails  by  sea  and  by  land,  subject  in 
all  respects  to  such  terms  and  conditions  as  he  may 
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1867.       think  fit,  and  the  Postmaster  General  for  the  time 
KxmmY  '  b^ag  may  aue  or  be  sued  on  any  such  contract.    Pro- 
Pahaha  &c   ™*ed  ^ways  that    no  Postmaster  General   BhaU  be 
Boyai  Mail    personally  liable  in  respect  of  such  contract."    There 
was  a  change  in  the  ministry  in  New  Zealand*  and 
Mr.  Ward'B  successors  in  office  refused  to  recognise 
this  contract,  which  they  maintained  was  beyond  his 
authority.     The  Company  maintained  that  the  contract 
was  binding,    and  ultimately,  though   not  till  after 
action  commenced,  a  compromise  was  made,  and  a 
contract  in  some  respects  different  from  that  of  the 
17th  December,  1863,  was  made  and  confirmed  by  an 
Act  of  the  Colonial  Legislature. 

In  the  meantime  the  directors  of  The  Intercolonial 
Royal  Mail  Steam  Packet  Company  (acting  under  powers 
contained  in  their  articles  of  association)  convened  a 
meeting,  at  which  they  obtained  powers  to  change  the 
name  of  their  Company  to  that  of  The  Panama,  New 
Zealand  and  Australian  Royal  Mail  Company,  and  to 
increase  their  capital  by  issuing  new  shares;  and,  having 
done  so,  they  issued  a  prospectus  with  the  view  of 
obtaining  subscriptions.  This  is  headed  with  the  new 
and  old  names  of  the  Company,  and  begins  thus: — 
"  Increase  of  capital  by  the  issue  of  37,500  ordinary 
shares  of  10/.  each,  representing  the  nominal  sum  of 
375,000/. ;  1/.  per  share  to  be  paid  on  application,  1L 
per  share  fourteen  days  after  allotment,  3/1  per  share 
the  1st  October,  1864,  and  2/.  per  share  the  1st  April, 
1865,  making  a  payment  of  71.  per  share/'  It  goes  on, 
"  The  directors  give  notice  that  they  are  prepared  to 
receive  applications  for  the  new  shares,  the  issue  of  which 
was  authorized  by  the  special  general  meeting  held  on  the 
3rd  March  instant,  in  order  to  enable  the  Company  to 
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perform  the  contract  recently  entered  into  with  the  1867. 
general  government  of  New  Zealand  for  a  monthly  mail  £0MDT 
service  between  Sydney,  New  Zealand  and  Panama,  in  pAHA^#A  ^ 
correspondence  with  The  Royal  (  West  India)  Mail  Com-  ^J*1  MaU 
party's  steamers  between  Southampton  and  Aspinwall 
{Isthmus  of  Panama).  The  Intercolonial  Royal  Mail 
Steam  Packet  Company  was  formed  in  1858,  under  a 
contract  to  perform  the  mail  service  between  the  several 
provinces  of  New  Zealand,  and  between  that  colony  and 
Sydney,  for  which  they  are  at  present  in  the  receipt  of 
upwards  of  36,000/.  per  annum.  The  Company  are 
now  firmly  established  in  their  several  lines,  and  recent 
advices  shew  net  profits,  after  making  proper  allowance 
for  repairs,  depreciation,  &a,  at  the  rate  of  20/.  per 
cent,  per  annum.  For  a  long  period,  the  establishment 
of  a  mail  line  to  New  Zealand  And  Australia,  vi& 
Panama,  has  been  greatly  desired,  not  only  by  the 
colonists,  but  also  by  the  commercial  world  at  large; 
and  this  Company  having  already  a  nucleus  which 
enables  them  to  supply  the  desideratum,  have  under- 
taken the  service  on  terms  which  the  directors  believe 
to  be  at  once  fair  to  the  Colonial  government  and  bene- 
ficial to  the  Company/'  The  prospectus  then  proceeds 
to  state  other  benefits  likely  to  arise. 

Lord  Gilbert  Kennedy,  having  seen  the  prospectus, 
applied  for  1600  shares,  and  received  an  allotment  of 
the  whole.  He  endeavoured  to  sell  some  of  them, 
but  was  not  able  to  obtain  the  price  he  required.  He 
paid  the  two  first  instalments  of  1/.  per  share.  Before 
the  third  instalment  became  due  the  directors  received 
information  of  the  state  of  affairs  in  New  Zealand,  and 
by  a  circular,  dated  26th  August,  1864,  informed  the 
shareholders  that  the  contract  was  disputed.      Lord 
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1867.  Gilbert  Kennedy  immediately  claimed  to  be  no  longer  a 

KnrvEST  shareholder,  on  the  ground  that  the  prospectus  had 

p     v-    .  misled  him.    One  of  the  actions  is  brought  by  him  to 

Boyal  Mail  recover  back  the  two  instalments  of  1/.  per  share  which 

Company. 

he  has  paid :  the  other  is  brought  by  the  Company  to 
enforce  payment  of  the  instalment  of  SL  a  share;  and 
the  event  of  both  actions  depends  upon  the  same 
question,  viz.,  whether,  under  the  circumstances,  Lord 
Gilbert  Kennedy  is  entitled  to  rescind  the  contract  under 
which  he  became  a  holder  of  the  shares. 

The  first  point  to  be  determined  is,  whether  the  coo- 
tract  of  the  17th  December,  1868,  really  bound  the 
successors  of  Mr.  Ward;  for,  if  it  did,  their  wrongful 
refusal  to  recognize  the  contract  could  in  no  way  be  a 
ground  for  returning  the  shares.  We  think,  however, 
that  it  was  not  binding  on  the  Government.  The  rea- 
sonable construction  of  the  New  Zealand  Act  of  1858 
is,  that  the  authority  conferred  on  the  Postmaster 
General  was  confined  to  making  contracts  in  respect  of 
the  conveyance  of  mails  within  the  limits  where  the 
Colonial  Government  at  that  time  had  the  right  to 
convey  the  mails ;  and  not  to  make  contracts  with  respect 
to  the  conveyance  of  mails  in  parts  where  the  mails 
belonged  to  the  Imperial  Government ;  and  though  by 
subsequent  legislation  the  Colonial  Legislature  authorized 
their  Government  to  enter  into  arrangements  with  the 
Imperial  Government  for  the  conveyance  of  the  mails 
from  Great  Britain,  the  power  to  do  bo  is  made  subject 
to  conditions  which  have  not  been  fulfilled.  And  even 
if  this  were  not  so  we  cannot  construe  either  the  mission 
by  the  Governor  of  Mr.  Ward  to  England  u  to  repre- 
sent the  Government  of  the  Colony"  as  to  the  extension 
of  steam  postal  service  from  Great  Britain  to  New  Zed- 
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land,  nor  the  delegation  which  it  appears  is  given  to  each       1867. 
Postmaster,  and  was  given  to  Mr.  Ward,  as  equivalent     kxmnbdy  " 
to  instructions  to  make  this  contract.  Pavama,  &c. 

The  next  question  is,  whether  there  was  any  fraud  or    ^^JtU 
deceit  on  the  part  of  the  directors  in  inducing  Lord 
Gilbert  Kennedy  to  take  the  shares.    This  is  a  question 
entirely  of  fact.     We  have  no  doubt  that  the  statements 
in  the  prospectus  amounted  to  a  representation  that  the 
Company  had  a  valid  and  binding  contract,  and  that  this 
representation  was  intended  to  induce  the  public  to  apply 
for  shares,  and  did,  in  fact,  induce  Lord  Gilbert  Kennedy 
to  apply  accordingly ;  and  if  it  could  be  shewn  that  there 
was  any  mala  fides  in  the  representation,  as  for  instance 
if  it  was  false  to  the  knowledge  of  those  who  made  it,  we 
should  have  no  doubt  that  the  contract  to  take  the  shares 
might  be  avoided  and  the  shares  returned.   But  we  think 
that  there  is  nothing  stated  in  the  case  to  lead  to  any 
such  conclusion.   Mr.  Ward,  all  through  the  proceedings, 
maintained,  and  it  appears  still  maintains,  that  he  had 
authority,  and  duly  pursued  it  so  as  to  bind  the  Govern- 
ment We  think,  as  already  6tated,  that  he  was  mistaken, 
hut  we  have  no  doubt  that  he  believed  himself  to  be 
right,  and  very  likely,  even  after  he  hears  of  this  decision, 
he  may  continue  to  be  of  the  same  opinion ;  but,  even  if 
there  was  fraud  on  his  part,  it  would  in  no  way  affect 
the  present  question,  which  depends  on  the  mala  fides 
of  those  representing  the  Company. 

In  an  admission  set  out  in  the  case  it  is  stated  that 
Mr.  Ward  always  represented  that  he  had  power  to  bind 
the  Government,  and  that  the  Company  always  believed 
he  had,  up  to  the  10th  December,  1863,  when  an  opinion 
of  counsel  was  taken,  which  ought,  it  is  said,  to  have 
led  them  to  think  he  had  not.     But  that  opinion  was 
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1867.       disputed  by   Mr.  Ward,  and  was,   on   consideration, 

Kbnxbdy     retracted  by  the  counsel  who  had  given  it,  and  the 

Panama,  &c.    Company  were  finally  advised,  by  a  competent  legal 

^m^J!^  *&™*T>  tlMlt  frey  were  «*&  in  a**"*  on  Mr-  W<*rt* 
authority.  We  cannot  see  any  grounds  for  doubting 
that  the  directors  of  the  Company  really  believed  that 
the  contract  was  binding.  We  think  they  were  mistaken, 
and  that  when  they  represented  that  they  bad  made  a 
binding  contract  they  made  an  incorrect  representation, 
but  we  think  it  was  an  honest  mistake  and  not  a  fraudu- 
lent misrepresentation. 

The  only  remaining  question  is  one  of  much  greater 
difficulty. 

It  was  contended  by  Mr.  MeUish,  on  behalf  of  Lord 
Gilbert  Kennedy,  that  the  effect  of  the  prospectus  was 
to  warrant  to  the  intended  shareholders  that  there  really 
was  such  a  contract  as  is  there  represented,  and  not 
merely  to  represent  that  the  Company  bona  fide  believed 
it ;  and  that  the  difference  in  substance  between  shares 
in  a  Company  with  such  a  contract  and  shares  in  a 
Company  whose  supposed  contract  was  not  binding  was 
a  difference  in  substance  in  the  nature  of  the  thing,  and 
that  the  shareholder  was  entitled  to  return  the  shares 
as  soon  as  he  discovered  this,  quite  independently  of 
fraud,  on  the  ground  that  he  had  applied  for  one  thing 
and  got  another.  And,  if  the  invalidity  of  the  contract 
really  made  the  shares  he  obtained  different  things  in 
substance  from  those  which  he  applied  for,  this  would, 
we  think,  be  good  law.  The  case  would  then  resem- 
ble Gompertz  v.  Bartlett  (a)  and  Gurney  v.  JFormes- 
leyijb),  where  the  person  who  had  honestly  sold  what 
he  thought  a  bill,  without  recourse  to  him,  was  never- 
(a)  2R$B.  849.  854.  (b)  4  R  #  B.  133. 
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theless  held  bound  to  return  the  price  on  its  turning        1867. 
out  that  the  supposed  bill  if  as  a  forgery  in  the  latter     Kewnbdy 
case,  and  void  under  the  stamp  laws  in  the  former ;  in   pAHAiAf  &<». 
both  cases  the  ground  of  the  decision  being  that  the     ^JjLJJy l 
thing  handed  over  was  not  the  thing  paid  for.     A 
similar  principle  was  acted  upon  in  Ship9 3   Case  (a). 
There  is,  however,  a  very  important  difference  between 
cases  where  a  contract  may  be  rescinded  on  account  of 
fraud  and  those  in' which  it  may  be  rescinded  on  the 
ground  that  there  is  a  difference  in  substance  between 
the  thing  bargained  for  and  that  obtained.    It  is  enough 
to  shew  that  there  was  a  fraudulent  representation  as 
to  any  part  of  that  which  induced  the  party  to  enter 
into  the  contract  which  he  seeks  to  rescind ;  but  where 
there  has  been  an  innocent  misrepresentation  or  mis- 
apprehension it  does  not  authorise  a  rescission  unless  it 
is  such  as  to  shew  that  there  is  a  complete  difference  in 
substance  between  what  was  supposed  to  be  and  what 
was  taken,  so  as  to  constitute  a  failure  of  consideration. 
For  example,  where  a  horse  is  bought  under  a  belief 
that  it  is  sound,  if  the  purchaser  was  induced  to  buy  by 
a  fraudulent  representation  as  to  the  horse's  soundness, 
the  contract  may  be  rescinded.     If  he  was  induced  by 
an  honest  misrepresentation  as  to  its  soundness,  though 
it  may  be  clear  that  both  vendor  and  purchaser  thought 
they  were  dealing  about  a  sound  horse,  and  were  in 
error,  yet  the  purchaser  must  pay  the  whole  price  unless 
there  was  a  warranty;  and,  even  if  there  was  a  war- 
ranty, he  cannot  return  the  horse  and  claim  back  the 
whole  price,  unless  there  was  a  condition  to  that  effect 
in  the  contract ;  Street  v.  Blay  (i).     The  principle  is  well 
illustrated  in  the  Civil  law,  as  stated  in  the  Digest, 
(«)  2  Jk  Gex  J,  $  8.  544.  (b)  2  B.  #  Ad.  456. 

VOL.  VIII.  2   Q  B.   &  S. 
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1867.        lib.  18,  tit  1,  de  Contrahendi  Emptione,  §*c,  1L  9,  10, 
Kmnkdt  "  11*     There,  after  laying  down  the  general  rule  that, 
Panama,  &c    ^ere  *be  parties   are  not   at  one   as   to  the  subject 
Royal  MaU    0f  fa   contract,   there  is   no  agreement,   and  that 
this   applies  where  the  parties  have  misapprehended 
each   other   as   to  the   corpus;    as  where  an  absent 
slave  was  sold  and  the  buyer  thought  he  was  buying 
Pamphiltis,   and  the  vendor   thought  he  was  selling 
Stichus ;  and  pronouncing  the  judgment  that  in.  such 
a  case  there  was  no  bargain  because  there  was  error 
"  in  corpora,"  the  framers  of  the  Digest  moot  the  point 
thus : — 1.  9,  §  2,  "  Inde  quseritur,  si  in  ipso  corpore  non 
erratur,  sed  in  substantid  error  sit,  ut  puta,  si  aoetum 
pro  vino  veneat,  aes  pro  auro,  vel  plumbum  pro  argento* 
vel  quid  aliud  argento  simile,  an  emtio  et  venditio  at?" 
And  the  answers  given  by  the  great  jurists  quoted  are  to 
the  effect  that  if  there  be  a  misapprehension  as  to  the 
substance  of  the  thing  there  is  no  contract ;  but  if  it  be 
only  a  difference  in  some  quality  or  accident,  even 
though  the  misapprehension  may  have  been  the  actua- 
ting motive  of  the  purchaser,  yet  this  contract  remains 
binding.     The  9th  law  having  laid  down  that  if  brass  is 
sold  for  gold  the  sale  is  invalid,  Paultis  says  in  the  next 
law,   "aliter,  atque  si  aurum  quidem  fderit,  detenus 
autem   quam  emptor  existimaret:  tunc  enim  emptio 
valet"      Ulpianus,  in  the  11th  law,  puts  an  example 
as  to  the  sale  of  a  slave  very  similar  to  that  of  the 
unsound  horse  in  Street  v.  Blay  (p).      We  apprehend 
the  principle  of  our  law  is  the  same  as  that  of  the 
Civil  law,    and    the   difficulty  in    every  case    is   to 
determine  whether  the  mistake  or  misapprehension  is 
as  to  the  substance  of  the  whole  consideration,  going 
as  it  were  to  the  root  of  the  matter,  or  only  as  to  some 
point,  even  though  a  material  point,  an  error  as  to 

(a)  2B.#  Ad.  456. 
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which  does  not  affect  the  substance  of  the  whole  con-        1867. 
sideration.  Kehhbdy 

Some  cases  were  referred  to  on  the  argument,  in  pANA*A(  &c. 
which  the  question  was  whether  a  stipulation  in  a  con-  ^SjJjLJJif1 
tract  was  a  condition  precedent  or  not.  Those  cases 
are,  no  doubt,  analogous,  as  the  question  in  such  cases 
very  much  depends  on  whether  the  stipulation  goes  to 
the  root  of  the  matter  or  not ;  but  they  are  only  remotely 
analogous ;  and,  after  all,  decisions  can  never  do  more 
than  illustrate  the  principle,  and  the  question  must 
depend  on  the  construction  of  the  contract  and  the 
particular  circumstances  of  each  case. 

In  the  present  case  the  prospectus  states  that  the  issue 
of  the  new  shares  was  authorised  by  a  meeting.    Had 
that  been  a  mistake,  we  think  it  would  have  been  in  the 
substance  of  the  matter,  as  the  applicant  would  not  have 
had  shares  at  all ;  but  that  statement  was  quite  accurate, 
and  he  got  shares  in  the  Company.     It  was  stated  in 
the  prospectus  that  the  motive  for  the  increase  of  the 
capital  was  to  enable  the  Company  to  work  the  new 
contract.     That  also  was  strictly  accurate.     It  was,  by 
implication,  stated  that  the  contract  was  binding,  and 
this  was  a  misstatement  though  an  innocent  one ;  but 
we  do  not  think  that  it  affected  the  substance  of  the 
matter,  for  the  applicant  actually  got  shares  in  the  very 
Company  for  shares  in  which  he  had  applied ;  and  that 
Company  has  by  means  of  the  invalid  contract  got  the 
benefit  and  is  now  carrying  the  mails  on  terms,  not  the 
same  as  those  they  supposed,  and  perhaps  not  so  profit- 
able, but  still  on  profitable  terms;    and  the  shares 
obtained  in  the  Company,  such  as  it  is,  are  far  from 
being  of  no  value :  indeed  the  fall  of  2/.  per  share  which 
is  stated  in  the  case  to  be  the  discount  at  the  time  of 
2  q  2 
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1867.  action  brought  is  not  greater  than  may  be  very  well 
Kennedy  accounted  for  by  the  change  of  times  quite  independently 
Panax  a  &c  °^  tne  dispute  about  the  contract.  We  think  there  was 
^m  ]Dftl1  a  m*8apprehension  as  t°  that  which  was  a  material  part 
of  the  motive  inducing  the  applicant  to  ask  for  the 
shares,  but  not  such  a  misrepresentation  as  prevented 
the  shares  from  being  in  substance  those  he  applied  for. 
And  we  are  a  good  deal  influenced  by  the  consideration, 
that  from  the  nature  of  the^Company  those  who  applied 
for  the  new  shares  must  have  known  that  the  increased 
capital  was  wanted  at  once  to  build  fresh  ships  and  meet 
other  expenditure  for  the  purpose  of  working  the  con- 
tract ;  and  that  all  such  contracts  must  be  exposed  to 
risk  of  repudiation  whether  justified^in  law  or  not ;  and 
that,  if  the  new  shareholders  are  set  free,  the  existing 
shareholders  must  be  left  subject  to  liabilities  incurred 
on  the  faith  of  their  subscription.  These  would  not 
be  legitimate  considerations  if  there  had  been  fraud 
in  those  acting  for  the  Company ;  doubtless,  injsuch'a 
case  the  Company  must  bear  all  the  consequences  of  the 
fraud  of  those  they  employ.  But  if  the  question  be,  as 
we  think  it  is,  whether  the  misapprehension  as  to  the 
contract  goes  to  ihe  root  and  substance  of  the  matter, 
so  as  to  make  the  shares  whichjthe  applicant  has  obtained 
in  a  Company  with  this  questionable  contract  substan- 
tially different  things  from  shares  in  a  Company  with  a 
valid  contract,  we  think  those  considerations  are  legiti- 
mate ;  and  they  lead  us  to  the  conclusion  that  the  present 
case  is  analogous  to  that  of  the  horse  supposed  to  be 
sound  and  not  really  so,  and  not  to  the  case  of  a  thing 
substantially  different. 

It  follows  that  in  our  opinion  the  judgment  injboth 
actions  should  be  for  the  Company. 

Judgment  accordingly. 
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Hodges  against  Cobb  and  another.  junVmL 


1  W  4  o  22 

1.  A  strict  and  literal  compliance  with  the  directions  in  an  order  for   t8  4]  iq  ' 

a  commission,  under  stat.  1  W.  4.  c.  22.  s.  4.,  for  the  examination  of  Commission 

witnesses  abroad  is  unnecessary.  ^  ^^^ 

2.  The  order  for  such  a  commission,  in  which  the  opposite  party  did  witness  abroad 
not  join,  directed  that  the  depositions  of  every  witness  should  be  signed  on  {nterroqa- 
by  him  and  the  commissioner,  bat  the  commission  contained  no  such  ^^ 
direction,  and  the  depositions  returned  were  not  signed  by  the  witnesses :  tfoncomplianc* 
held,  that  the  depositions  were  receivable  in  evidence,  as  the  clause  in  the  ^^  JtuUij* 
order  that  the  depositions  of  the  witnesses  should  be  signed  by  them  was  a-der  ^^ 
only  directory. 

3.  If  noncompliance  with  an  order  made  under  that  enactment  has 
worked  injustice  to  the  opposite  party,  the  Court  in  the  exercise  of  its 
equitable  jurisdiction  will  give  a  remedy. 

EJECTMENT  by  the  plaintiff,  who  claimed  under 
the  will  of  Sarah  Hodges. 

On  the  trial,  before  BramweU  B.  without  a  jury,  at 
the  Spring  Assizes  for  Sussex,  in  order  to  prove  the 
death  of  the  testatrix  the  plaintiff  tendered  in  evidence 
depositions  taken  under  a  commission  to  examine  wit- 
nesses on  interrogatories  in  Australia,  issued  at  the 
instance  of  the  plaintiff,  and  in  which  the  defendants  had 
declined  to  join. 

The  order  for  the  commission  contained  the  following 
clause : — "  I  do  further  order  that  the  depositions  of 
every  such  witness  be  signed  by  him  and  by  the  Com- 
missioner.1' The  commission  contained  no  such  direc- 
tion, and  the  depositions  taken  under  it  were  returned 
under  the  hand  and  seal  of  the  Commissioner  without 
being  signed  by  the  witnesses. 

It  was  objected  for  the  defendants  that  the  depositions 
were  not  admissible,  as  they  were  not  signed  by  the 
witnesses  according  to  the  order. 

The  learned  Judge  received  them,  and  gave  a  verdict 
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1867.       for  the  plaintiff  with  leave  to  move  to  enter  a  verdict  for 
Hodgbb      the  defendants,  or  a  nonsuit 
cJiB  In  Easter  Term, 

Sir  George  Honyman  obtained  a  rule  nisi  accordingly. 

Robinson  Seijt  and  Wathin  WiUiams  shewed  cause.— 
The  depositions  are  not  rendered  inadmissible  because 
the  commission  does  not  follow  the  order.  [Mellor  J. 
The  order  is  generally  settled  between  the  parties  and 
does  not  come  before  the  Judge.]  The  commission  has 
been  faithfully  executed :  it  does  not  say  that  the  depo- 
sitions Bhall  be  signed  by  the  witnesses,  nor  does 
stat  1  W.  4.  c.  22.  require  it.  Further,  the  clause  in  the 
order  to  that  effect  is  directory  only.  The  defendants 
ought  to  have  applied  to  set  aside  the  commission  as 
not  properly  drawn  up.  In  Grill  v.  The  General  Lrm 
Screw  Collier  Company  (a)  depositions  were  objected  to 
by  the  defendants  on  the  ground  that  the  written  cross 
interrogatories  sent  out  by  them  were  not  used,  the 
witnesses  having  been  examined  by  word  of  mouth  by 
their  agent  instead  of  by  the  Commissioner,  but  received, 
Smith  J.,  p.  677,  saying  that  if  there  was  an  irregularity 
in  the  mode  of  taking  the  depositions  application  should 
have  been  made  to  the  Court  to  suppress  them. 

Sir  George  Honyman9  in  support  of  the  rule. — Stat 
1  W.  4.  c.  22.  s.  4.  empowers  the  Judge  to  give  direc- 
tions touching  the  time,  place  and  manner  of  the 
examination  of  the  witnesses;  and,  the  Judge  having 
given  the  direction  that  the  depositions  shall  be  signed 
by  the  witnesses  is  the  same  as  if  the  statute  had  directed 
it    The  signature  of  the  witnesses  is  important  for  the 

(a)  H.  %  R.  654. 


V. 

Cobb. 
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purpose  of  facilitating  the  proof  of  the  identity  of  the  1867. 
persons  who  made  the  depositions,  in  the  event  of  an  Hodgis 
indictment  for  perjury.  The  Commissioners  had  a  right 
to  assume  that  the  commission  would  be  drawn  up 
according  to  the  order,  and  incorporate  all  the  directions 
in  it  In  Clay  v.  Stevenson  (a),  where  a  commission 
issued  to  the  members  of  a  foreign  Court  directed  that 
the  examinations  should  be  transmitted  to  the  Court 
here,  it  was  held  that  copies  certified  by  the  foreign 
Court  could  not  be  read  in  evidence.  In  Greville  v. 
Stub,  in  error  (b),  examinations  taken  under  a  commis- 
sion for  the  examination  of  witnesses  abroad,  the  order 
for  which  omitted  to  specify  the  place  of  examination, 
were  held  inadmissible,  though  the  commission  contained 
all  the  necessary  particulars.  [Blackburn  J.  In  Howkins 
v.  Baldwin  (c)  the  omission  to  specify  in  the  order  the 
place  of  examination  was  said  to  be  no  more  than  an 
irregularity.]  In  that  case  it  was  not  necessary  to 
review  Greville  v.  Stub.  Grill  v.  The  General  Iron 
Screw  Colliery  Company  (rf)  did  not  decide  this  point. 
[Blackburn  J.  If  the  depositions  are  not  those  of  the 
witnesses  examined  the  defendants  have  plenty  of 
remedy.] 

Blackburn  J.  Stat.  1  W.  4  c.  22.,  which  gives  the 
authority  to  procure  evidence  on  interrogatories,  enacts, 
by  sect.  4,  that  the  Court  or  a  Judge  shall  have  power 
to  order  a  commission  to  issue  for  the  examination  of 
witnesses  on  oath  at  any  place  or  places  out  of  the  juris- 
diction of  the  Court  where  the  action  shall  be  depending, 
by  interrogatories  or  otherwise,  "  and  by  the  same  or  any 
subsequent  order  or  orders  to  give  all  such  directions 

(a)  7A.#E.  185.  (b)  11  Q.  B.  997. 

(c)  16  Q.B.  375.  (<*)  H.  $  B.  654. 
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1867.       touching  the  time,  place,  and  manner  of  each  exami- 
Hodges      nation,    ....     and  all  other  matters  and  circum- 
c<^        stances  connected  with  such  examinations,  as  may  appear 
reasonable  and  just."    The  order  therefore  should  pre- 
scribe the  manner  of  executing  the  commission.    Sect.  10 
merely  requires  that,  in  order  to  the  admissibility  of 
the  deposition,  it  shall  appear  to  the  satisfaction  of  the 
Judge  that  the  deponent  is  beyond  the  jurisdiction  of 
the  Court,  &c. ;  "  in  all  or  any  of  which  cases  the  exa- 
minations and  depositions  certified  under  the  hand  of 
the  Commissioners,  &c.,  shall  and  may,  without  proof 
of  the  signature  to  such  certificate,  be  received  and  read 
in  evidence,  saving  all  just  exceptions."    In  the  present 
case  the  order  for  the  commission  contained  a  direction 
which  seemed  to  the  Judge  reasonable  and  just,  and  which 
I  also  think  so ;  namely,  that  the  depositions  of  every 
witness  should  be  signed  by  him  and  by  the  Commis- 
sioners; and  this  was  not  complied  with-     But  neither 
the  statute  nor  the  order  make  it  a  condition  precedent 
to  the  admissibility  of  the  depositions  that  they  should 
be  subscribed  by  the  witnesses ;  and  unless  we  lay  down 
the  rule  that  a  strict  and  literal  compliance  with  the 
directions  in  the  order  is  essential  we  cannot  say  that 
these  depositions  are  not  admissible.    The  directions  in 
the  order  ought  indeed  to  be  obeyed ;  and  if  non-com- 
pliance with  any  direction  in  it  has  worked  injustice, 
the  Court  in  the  exercise  of  its  equitable  jurisdiction 
would  provide  a  remedy,  either  by  granting  a  new  trial 
on  terms,  or  otherwise.     But  here  no  injustice  is  shewn, 
and  consequently  there  is  no  ground  for  the  equitable 
interference  of  the  Court 

Mellor  J.    This  objection  was  prima  facie  a  serious 
one ;  but  on  consideration  it  turns  out  that,  if  these 
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depositions  were  not  admissible,  the  noncompliance  with       1337. 
any  direction  in  a  long  order  for  issuing  a  commission      Hodoes 
would  be  ground  of  its  rejection.     The  Court  has  an        C^B 
equitable  jurisdiction   to  interfere  if  it  is  shewn  that 
non-compliance  with  the   order    worked   injustice   or 
damage  to  the  party;  but  I  am  clearly  of  opinion  that 
the  depositions  were  admissible. 

Rule  discharged. 


The  Queen  against  White.  Thursday, 

June  27th. 


Stat.  6  &  6  W.  4.  c.  76.  *.  36.  "  If  the  mayor  of  any  borough  shall,  at  . 

the  time  when  it  shall  be  necessary  to  execute  the  powers  and  duties  ^«*««p« 

herein  provided  with  respect  to  elections,  be  dead,  absent,  or  otherwise  e°T?"» '^ 

incapable  of  acting,  the  council  of  such  borough  shall  forthwith  elect  °  »  b  *-*• 

one  of  th*  aldermen  to  execute  all  such  powers  and  duties  in  the  place  e'  *~\**  «*>• 

of  the  mayor."    In  a  borough  not  divided  into  wards  JT.,  the  mayor,  Ji*ect%0^  °f 

was  nominated  on  the  26th  October  for  election  as  town  councillor  at  ^neuters. 

the  annual  election  on  the  1st  November:  on  the  29th  October  the  town  Ma&£     *n" 

council  elected  an  alderman  to  execute  all  the  duties  of  mayor  in  his  ca^aouof 

place  at  the  election.  W.  was  elected  councillor.  On  quo  warranto :  held,  ™ .  #*7V    f 

1.  That  he  was  not,  as  mayor,  disqualified  from  being  a  candidate,  ^*W*y  for 
hut  could  not  act  as  returning  officer.  election. 

2.  That  he  was  "incapable of  acting"  within  sect  36,  and  therefore 
the  election  was  properly  conducted,  and  he  was  duly  elected. 

INFORMATION  in  the  nature  of  quo  warranto  for 
exercising  the  office  of  councillor  of  the  borough  of 
Dunneheved,  otherwise  Launceston,  in   the   county   of 
Cornwall 

Plea.  That  the  borough  of  Dunneheved,  otherwise  Laun- 
cetton,  is  named  in  Schedule  (B.)  to  stat.  5  &  6  W.  4. 
c  76.,  and  that  within  the  borough,  pursuant  to  the 
provisions  of  that  Act,  there  ought  to  be  a  mayor,  four 
aldermen  and  twelve  councillors  of  the  borough  to  be 
elected  in  the  manner  specified  in  that  Act ;  that  the 
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1867.  borough  bad  not  been  divided  into  wards;  that  one 
The  Queen  third  of  the  twelve  councillors  went  out  of  office  on  the 
White.  ^  ^ovem^r  i&  every  year ;  that  on  the  1st  November, 
18665  four  of  the  councillors  who  had  been  for  the 
longest  time  in  office  without  re-election  went  out  of 
office,  and  thereupon  it  became  necessary  for  the  mayor 
to  execute  the  powers  and  duties  in  the  Act  provided 
with  respect  to  elections ;  that  the  mayor  was  incapable 
of  acting,  and  thereupon  the  council  of  the  borough 
forthwith  lawfully  elected  •/.  D.}  an  alderman  of  the 
borough,  to  execute  all  the  powers  and  duties  in  the  place 
of  the  mayor;  that  afterwards  an  election  of  four  coun- 
cillors to  supply  the  places  of  those  who  so  went  out  of 
office  was  duly  held  before  J.  D.,  so  being  such  alder- 
man so  lawfully  elected  in  that  behalf  by  the  council  of 
the  borough  to  execute  the  powers  and  duties  of  the 
mayor  with  respect  to  elections,  and  before  T.  W.  and 
J.  T.,  the  two  assessors  at  the  court  for  the  election  of 
the  councillors ;  that  the  defendant  was  a  candidate  to 
be  elected  one  of  the  councillors  to  supply  the  place  of 
one  of  those  who  had  gone  out  of  office,  and  had  been 
duly  elected,  and  accepted  the  office. 

Replication.  First.  That  the  mayor  was  not  incapable 
of  acting.  Second.  That  the  council  of  the  borough 
did  not  lawfully  elect  J.  D.  an  alderman  of  the  borough 
to  execute  all  the  powers  and  duties  in  the  place  of  the 
mayor. 

Issues  thereon. 

On  the  trial,  before  Byles  J.,  at  the  Cornwall  Spring 
Assizes,  it  was  admitted  that,  the  municipal  borough  of 
Launceston  not  having  been  divided  into  wards,  the 
mayor  was  by  sect  32  the  returning  officer  at  the  elec- 
tion of  councillors.    The  defendant  was  elected  coun- 
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cillor  in  November,  1868,  and  two  years  afterwards,  on  l%&?. 
the  9th  November,  1865,  was  elected  mayor.  His  term  The  qdm1i 
of  office  as  mayor  expired  on  the  9th  November,  1866, 
and  in  that  year  he  was  one  of  the  four  councillors 
whose  turn  it  was  to  go  out  of  office  on  the  1st  November  ; 
and,  being  eligible  for  re-election,  he  was  on  the  25th 
October  duly  nominated  as  a  candidate  for  re-election 
on  the  1st  November.  There  were  six  other  candidates 
duly  nominated.  At  a  meeting  of  the  town  council 
which  had  been  duly  convened  on  the  29th  October, 
1866,  he,  as  mayor,  declared  his  incapacity  to  act  as 
returning  officer  at  the  ensuing  election  of  councillors 
by  reason  of  his  being  a  candidate,  and  the  council 
elected  John  Doidge,  an  alderman  of  the  borough,  to  exe- 
cute all  the  duties  of  mayor  at  the  election  under  the 
Municipal  Corporations  Act  in  the  place  of  the  mayor. 
At  the  election  on  the  1st  November  the  defendant  was 
elected  one  of  the  four  councillors.  He  did  not  in  any 
way  act  as  returning  officer  or  take  any  part  in  deciding 
questions  as  to  the  voting,  but  these  duties  were  fulfilled 
by  Alderman  Doidge  with  the  assistance  of  two  assessors. 
The  defendant  had  a  majority  of  votes  and  was  returned 
as  duly  elected. 

A  verdict  was  entered  for  the  Crown,  with  leave  to 
move  to  enter  the  verdict  for  the  defendant  on  the 
ground  that  on  the  true  construction  of  stat.  5  &  6  fV.4. 
c.  76.  s.  36.  the  defendant  was  incapable  of  acting. 

In  Easier  Term,  Coleridge  obtained  a  rule  nisi  accord- 
ingly. 

Cole  and  Lopes  shewed  cause. — First  The  mayor  of 
a  borough  not  divided  into  wards  is  precluded  from 
being  a  candidate  for  election  as  town  councillor,  inas- 
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1867.        much  as,  acting  as  returning  officer,  he  cannot  return 
The  Queen     himself;  Reg.  v.  Owens  (a). 
Wiun.  Secondly.  The  appointment  of  an  alderman  to  act  as 

returning  officer  in  the  place  of  the  mayor  was  not  legal. 
By  stat.  5  &  6  W.  4.  c.  76.  *.  86.,  '« if  the  mayor  of  any 
borough  shall,  at  the  time  when  it  shall  be  necessary  to 
execute  the  powers  and  duties  herein  provided  with 
respect  to  elections,  be  dead,  absent,  or  otherwise  inca- 
pable of  acting,  the  council  of  such  borough  shall  forth- 
with elect  one  of  the  aldermen  to  execute  all  such  powers 
and  duties  in  the  place  of  the  mayor/'  The  appointment 
should  have  been  before  the  nomination  of  the  mayor 
for  the  office  of  councillor.  And  the  words  "otherwise 
incapable  of  acting"  mean  a  physical  or  mental  incapa- 
city, e.g.,  sickness,  not  a  voluntary  incapacity  caused  by 
the  mayor  himself.  [Blackburn  J.  The  word  "  absent" 
shews  that  the  incapacity  is  not  confined  to  an  involun- 
tary cause.]  The  direction  that  the  council  of  the 
borough  "  shall  forthwith  elect"  points  to  an  urgent  or 
sudden  incapacity.  [Blackburn  J.  It  means  that  the 
council  are  to  elect  as  soon  as  they  have  ascertained 
the  fact  of  incapacity.]  Further,  the  deputy  cannot  do 
what  the  mayor  himself  could  not,  viz.,  return  the 
mayor.  [Blackburn  J.  The  object  of  sect  36  is  that 
the  town  council  should  appoint  a  person  to  perform 
duties  which  the  mayor  could  not,  as  if  a  Judge  at  Nisi 
prius  was  interested  in  a  cause  he  would  go  into  the 
Crown  Court  and  ask  the  Judge  to  sit  for  him.  MeUor  J. 
The  alderman  is  not  a  deputy  deriving  his  authority  to 
act  from  the  mayor,  but  a  substitute  for  him.]  Though 
in  Reg.  v.  Owens  (a)  Lord  Campbell,  p.  91,  thought  that 
section  gave  the  means  of  substituting  an  alderman  to 

(a)  2  E.  $  E.  86. 
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preside  as  returning  officer,  wherever  the  mayor  from        1867. 
whatever  reason  was  "incapable  of  acting/'  and  so  met    The  Qusbn 
the  difficulty  arising  from  the  mayor  being  a  candidate,       White. 
Cromptm  J.,  p.  93,  doubted  whether  that  section  was 
intended  to  apply  to  such  a  case.     [Mellor  J.    I  share 
in  that  doubt   as  the  law  then  stood,   but   by  stat 
22  Vict  c.  85.  *.  8.  the  mayor  or  alderman  and  two 
assessors  are  to  return  the  persons  elected.] 

Piader,  in  support  of  the  rule — First.  Stat.  5  &  6 
W.  4.  c.  76.  *.  28.  enacts  that  no  person  shall  be  qua- 
lified to  be  elected  or  to  be  a  councillor  "  during  such 
time  as  he  shall  hold  any  office  or  place  of  profit,  other 
than  that  of  mayor,  in  the  gift  or  disposal  of  the  council 
of  such  borough."  It  is  clear,  therefore,  that  the  mayor 
is  not  disqualified  from  being  a  candidate  for  the  office  of 
town  councillor,  though  he  cannot  return  himself;  Reg. 
v.  Owens  (a). 

Secondly.  Stat  5  &  6  W.  4.  c.  76.  s.  36.  is  not 
confined  to  physical  incapacity,  but  extends  to  legal  dis- 
qualification ;  otherwise  there  would  be  an  accidental 
distinction  between  boroughs  divided  into  wards  and 
boroughs  not  so  divided.  [Blachburn  J.  There  is  no 
provision  in  stat.  5  &  6  W.  4.  c.  76.  for  the  case  of 
the  incapacity  of  an  alderman  presiding  at  an  election 
in  a  borough  divided  into  wards ;  but  stat.  7  W.  4  & 
1  Vict.  c.  78.  s.  16.,  with  a  curious  variation  in  the 
language,  enacts  that  "  in  case  of  illness  or  incapacity 
to  act  of  any  alderman  at  any  election,  the  mayor  shall 
be  empowered  to  appoint  another  alderman  to  act  in 
the  room  of  such  alderman  during  such  illness  or 
incapacity." 

(a)  2E.#E.  86.  93. 
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1867.  Blackburn  J.     I  am  of  opinion  that  the  defendant 

The  Queen    was  n<rt  disqualified  from  being  a  candidate  for  the  office 
White.       °^  councillor,  that  there  was  no  valid  objection  to  his 
.     election,  and  that  he  was  properly  returned. 

The  objection  taken  to  his  election  is,  that  he  was 
mayor  of  the  borough.  As  mayor  he  would  have  been 
qualified  to  be  elected  councillor  but  for  the  fact  that, 
Launceston  being  a  borough  consisting  of  one  ward 
only,  he  was  ex  officio  returning  officer  at  the  election 
of  councillors,  and  consequently  could  not  preside  at  the 
election  and  return  himself.  That  was  decided  in  Reg. 
v.  Owens  (a),  and  rightly,  on  the  principle  that  no 
one  shall  be  judge  in  his  own  cause.  The  proposition 
as  to  the  defendant's  alleged  disqualification  may  be 
enunciated  in  two  ways,  either  that  he  was  incapable 
of  being  a  candidate  at  an  election  where  he  acted  as 
returning  officer,  or  that  he  was  disqualified  from  per- 
forming the  function  of  presiding  at  an  election  at  which 
he  was  candidate,  because  incapable  of  returning  himself. 
I  think  the  last  is  the  proper  way  of  wording  the  propo- 
sition. The  question  then  arises  on  the  effect  of  stat 
5  &  6  fV.  4.  c.  76.  s.  36.,  which  says  that,  where  the 
mayor  is  "incapable  of  acting"  as  returning  officer,  the 
council  shall  forthwith  elect  one  of  the  aldermen  to  act 
in  his  place.  Here  the  incapacity  of  the  defendant 
occurred  so  soon  as  he  was  nominated  for  the  office, 
which,  by  stat.  22  Vict.  c.  35.  s.  6.,  must  be  two  whole 
days  before  the  day  of  election,  and  therefore  before  he 
was  to  act  as  returning  officer.  If  the  enactment  had 
been  that  when  the  mayor  was  incapable  of  acting  the 
mayor  or  town  council  should  appoint  or  elect  a  deputy, 
the  objection  that  the  deputy  cannot  act  where  his 
principal  is  disqualified  would  have  applied.  But  the 
(a)  2  E.$R  86. 
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words  of  the  section  are,  that  the  town  council  shall        1867. 
elect  one  of  the  aldermen  to  act  in  place  of  the  mayor,    The  Queen 
as  his  substitute,  not  as  his  deputy.    Therefore  the  right      ^ JJ^ 
coarse  was  taken  by  the  town  council  in  the  present 
case  for  removing  the  objection  to  the  disqualification  of 
the  mayor.    As,  in  cases  under  The  Lands  Clauses  Con- 
solidation Act,  1845,  8  &  9  Vict.  c.  18.,  where  the  sheriff 
is  interested,  or  in  causes  where  he  is  a  party,  neither  he 
nor  his  undersheriff  can  act,  but  the  coroner  can  hold 
the  inquisition,  or  summon  the  jury;  and  the  reason  is, 
that  the  substitute  is  not  affected  with  the  personal 
disqualification  of  the  officer  for  whom  he  is  substituted. 
Then  as  to  the  construction  of  the  36th  section  of 
stat.  5  &  6  W.  4.  c.  76. :  the  general  rule  is,  that  where 
a  number  of  things  are  enumerated,  and  specific  words 
are  followed  by  general  words,  the  latter  are  to  be  con- 
fined to  things  efusdem  generis  with  the  former.     The 
words  of  sect.  36  are,  if  the  mayor  "  be  dead,  absent,  or 
otherwise  incapable  of  acting";  and  it  is  contended  that, 
if  the  Legislature  had  meant  to  include  every  case  in 
*hich  the  mayor  was  incapable  of  acting,  they  would 
have  expressly  so  enacted;  and  that  the  language  they 
We  used  applies  to  an  incapacity  of  acting  analogous 
to  death  or  absence,  which  are  physical  incapacities,  and 
does  not  include  a  state  of  things  which  of  necessity 
causes  legal  incapacity.   This  argument  I  presume  made 
the  late  Crompton  J.  in  Reg.  v.  Owens  (a)  doubt  whether 
he  could  agree  with  Lord  Campbell  in  his  construction 
of  the  section.    We  have  now  to  decide  the  question ; 
and  I  think  the  argument  is  not  sufficient  to  cut  down 
the  words  so  as  to  make  this  a  casus  omissus.     For  the 
legislature  could  not  have  intended  that  in  boroughs 
(a)  2  E.  #  E.  86.  93. 
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1867.  not  divided  into  wards  the  mayor  should  not  be  eligible, 
The  Qubbn.  though  in  boroughs  divided  into  wards  he  might  be 
White.  elected  for  any  ward  in  which  he  was  not  acting  as 
returning  officer.  The  machinery  provided  by  sect  36 
is  therefore  applicable  to  cases  of  legal  disqualification, 
and  the  rule  to  enter  the  verdict  for  the  defendant  must 
be  made  absolute. 

Melloe  J.  I  have  not  been  free  from  doubt  as  the 
argument  proceeded ;  but  on  the  whole  I  come  to  the 
same  conclusion.  Sect  36  of  stat  5  &  6  W.  4.  c  76., 
when  properly  considered,  applies  only  to  the  powers 
and  duties  which  devolve  upon  the  mayor  with  regard  to 
elections.  It  enacts  that  if  the  mayor  shall  "at  the 
time  when  it  shall  be  necessary  tQ  execute  the  powers 
and  duties  herein  provided,"  that  is,  at  the  time  when 
he  is  to  act  as  returning  officer,  "  be  dead,  absent,  or 
otherwise  incapable  of  acting,"  the  council  are  forthwith 
to  elect  an  alderman  in  his  place.  My  doubt  arose  from 
this,  whether  the  incapacity  of  acting  which  the  section 
provides  for  must  not  be  of  a  physical  character;  for, 
under  ordinary  circumstances,  the  canon  of  construction 
would  so  confine  the  general  words ;  but  when  we  con- 
sider the  framework  of  the  statute  and  the  duties 
intended  to  be  provided  for  I  think  we  are  right  in 
saying  that  there  are  circumstances  which  prevent  the 
application  of  that  canon  here.  It  is  clear  from  sect. 
28  that  the  mayor  is  not  by  his  office  disqualified  from 
being  a  candidate ;  but  he  cannot  be  both  a  candidate 
and  returning  officer.  That  may  well  have  been  in  the 
contemplation  of  the  framers  of  the  Act 

Also  Reg.  v.  Owens  (a)  is  an  abundant  authority  that 
(a)  2E.$E.  86. 
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the  incapacity  referred  to  in  sect,  36  may  be  a  mere  legal  1S67. 
one.  Lord  Campbell,  alluding  to  sect.  28,  says,  p.  91,  TheQuKM 
"It  enacts  merely  that  a  mayor  is  not  to  be  ineligible  Whviw 
as  a  councillor  by  reason  of  his  office;  not  that  the 
mayor,  when  acting  as  returning  officer,  may  return 
himself  as  a  councillor.  Sect.  36  gives  the  means  of 
substituting  an  alderman,  to  preside  as  returning  officer 
at  elections,  whenever  the  mayor,  from  whatever  reason, 
'is  incapable  of  acting.' "  Wightman  J.  says,  p.  92> 
"  Sect.  28,  which  has  been  relied  upon  for  the  defend- 
ant, provides  only  that  the  mayor  shall  not  be  ineligible 
by  reason  simply  of  his  being  mayor :  it  gives  no  power 
to  the  mayor,  while  acting  as  returning  officer,  to  return 
himself:  and  if,  while  so  acting,  he  is  proposed  as  a 
candidate,  he  is  clearly  ineligible/1  Erie  J.  says  nearly 
the  same.  No  one  of  those  learned  Judges  appear  to 
have  been  struck  with  the  doubt  which  had  occurred 
to  Crompton,  J.,  p.  93,  "whether  sect.  36,  empowering 
the  appointment  of  a  substitute  when  the  mayor  is 
incapable  of  acting,  was  intended  to  apply  to  such  a 
case  as  this."  That  was  the  doubt  which  I  enter- 
tained; but  I  think  we  must  consider  that  Lord 
Campbell,  Wightman  and  Erie  J  J.  were  of  opinion  that 
the  incapacity  need  not  be  physical. 

There  is  a  clear  dividing  line  between  the  ordinary 
duties  of  the  mayor  and  those  which  he  has  to  perform 
a*  returning  officer.  By  stat.  22  Viet  c.  35.  *.  6.,  no 
person  can  be  a  candidate  at  an  election  unless  his 
nomination  has  been  sent  to  the  town  clerk  at  least  two 
whole  days  before  the  day  of  election.  Suppose  the 
number  of  persons  nominated  is  the  same  as  the 
number  to  be  elected,  those  persons  are  deemed  to  be 
elected ;  but  the  duties  of  the  returning  officer  do  not 
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1867. 


The  Qubek 

v. 

White. 


commence  till  it  is  necessary  to  publish  the  lists  of 
persons  elected  under  sect  8 ;  that  removes  the  doubt 
which  I  had  on  the  point  We  may  conclude  that  the 
true  effect  of  the  enactment  is,  that  if  the  mayor  is 
nominated  as  a  candidate,  it  becomes  the  duty  of  the 
council  forthwith  to  elect  an  alderman  as  his  substitute 
to  perform  the  duties  of  returning  officer ;  and  then  the 
mayor  may  be  elected  councillor.  Therefore  the  role 
must  be  made  absolute. 

Rule  absolute. 


Friday, 
June  28th. 

Parochial 
Assessments 
Act<S$lW.4. 
c.96. 

Tithe  commu- 
tation rent- 
charge. 
Curate's 
salary, 
Benefice  com- 
posed of  three 
parishes. 


The  Queen  against  The  Inhabitants  of  Shebfobp. 
The  Queen  against  The  Inhabitants  of  Chivbl- 

8TONE. 

The  Queen  againstThe  Inhabitants  of  Stokenham. 


The  vicar  of  one  benefice  composed  of  three  parishes  was  rated  in 
each  parish  in  respect  of  his  vicarial  tithe  commutation  rentcharge :  he 
received  that  rentcharge  for  the  three  parishes  as  well  as  the  <*her 
profits  arising  within  the  same.  For  one  of  the  parishes  he  appointed 
a  curate,  who  resided  there  and  was  licensed  br  the  bishop,  and  received 
from  the  vicar  an  annual  Btipend  for  discharging  the  ecclesiastical 
duties  of  it  In  another  the  like  arrangement  subsisted.  The  vicar 
himself  performed  the  duties  and  resided  in  the  third.    Held, 

1.  That,  in  ascertaining  the  rateable  value  of  the  tithe  commutation 
rent  charges  of  the  several  parishes,  he  was  not  entitled  to  be  allowed  a 
deduction  in  respect  of  the  stipends  paid  to  the  curates. 

2.  The  case  of  The  Hackney  and  the  Lamberhurst  Tithe  GmmMi* 
Rentchargcs,  E.  B.  £•  E.  1,  overruled. 

r*  ASE  stated  by  the  Court  of  Quarter  Sessions  for 
the  county  of  Devon,  on  appeals  by  the  Rev- 
John  Charles  Carwithen  against  three  several  poof 
rates  for  the  relief  of  the  poor  in  the  parishes  of 
Sherford,  Chivelstone,  and  Stokenham,  in  that  county, 
which  were  by  consent  consolidated. 


XXX.  VICTORIA.  597 

The  appellant  is  the  vicar    of  the  three  parishes        |867. 
under  one  induction  to  the  parish  of  Stokenham,  which    The  Queen 

carried  with  it  the  two  other  parishes  of  Chivelstone  and  _  .  .  *■       c 

r  Inhabitants  of 

Sherford.     It  is,  therefore,  one  benefice  composed  of    Sherpobd. 
three  parishes.  TheQuEBN 

The  church  of  Chivelstone  is  distant  3±  miles  and  the  Inh£^£of 
church  of  Sherford  2£  miles  from  the  church  of  Stoken-        8T0NB- 
ham,  and  from  the  vicarage  house,  in  which  the  appellant        e  Vw 
resides,  and  the  distance  between  Chivelstone  and  Sher-  ^^^uln. 
ford  is  about  3J  miles.     Stokenham  contains  about  5901 
acres,  and  a  population  of  1556  inhabitants ;  Chivelstone, 
about  2696  acres,  and  a  population  of  523  inhabitants ; 
Sherford,  about  2326  acres,  and  a  population  of  404 
inhabitants. 

The  tithe  rentcharge  of  Stokenham  is  355/.  13*.  2d. 
There  is  a  vicarage  house  and  garden  in  the  parish  rated 
separately  from  the  rentcharge  at  the  rateable  value  of 
20/.  a  year,  and  the  surplice  fees  are  about  10/.  a  year. 
The  tenant's  rates  and  taxes  and  other  outgoings  in 
respect  of  the  tithe  rentcharge  amount  to  65/.  155.  7d.  a 
year.  The  tithe  rentcharge  of  Chivelstone  is  162/.  10*.  3d., 
and  the  surplice  fees,  which  the  curate  receives  to  his 
own  use,  are  1/.  a  year.  The  tenant's  rates  and  taxes  and 
other  outgoings,  exclusive  of  the  curate's  stipend,  amount 
to  301  13*.  8rf.  a  year.  The  tithe  rentcharge  of  Sher- 
ford is  169/.  3*.  8</.,  and  the  surplice  fees,  which  the 
curate  receives  to  his  own  use,  are  11  a  year.  The 
tenant's  rates  and  taxes  and  other  outgoings,  exclusive 
of  the  curate's  stipend,  amount  to  24/.  17$.  4rf.  a  year. 

In  each  case  the  tithes  have  been  commuted,  and  the 

appellant  is  rated  in  each  parish  in  respect  of  his  vicarial 

tithe  rentcharge,  viz.,  in  Chivelstone  at  the  rateable  value 

of  141/.,  in  Sherford  of  147/.  8*.,  and  in  Stokenham  of  304/. 

2  r  2 


STOKE. 

The  Queen 
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18G7.  The  appellant  receives  the  vicarial  tithe  rentcharge 

~The~QuEu~   ^or  *ke  ^ree  parishes    as  well  as  the  other  profits 
Inhabitant*  of  ar*s^n8  within  the  same.     For  the  parish  of  C/uoelsUme 
Sheeford.     he  appoints  a  curate,  who  resides  in  the  parish,  and  is 
v.  licensed  by  the  bishop,  and  receives  from  the  appellant 

D  Chivel-  °  a  stipend  of  85/.  per  annum  for  discharging  the  ecclesi- 
astical duties  of  that  parish.  In  Sherford  the  like 
arrangement  subsists,  and  the  curate  receives  from  the 

Inhabitants  of  „  ,      _  rt^_  _.  ... 

Stokekbax.  appellant  a  stipend  of  80/.  per  annum.  The  appellant 
himself  performs  the  duties,  and  resides  in  the  parish 
of  Stohenham. 

No  deduction  was  made  in  rating  the  appellant  as 
the  occupier  of  the  three  tithe  rentcharges  in  respect 
of  the  stipends  of  85/.  and  80/.  paid  to  the  curates 
of  the  parishes  of  Shivelstone  and  Sherford.  The  appel- 
lant claimed  to  have  deducted  from  the  several  rates 
made  in  the  three  parishes  for  the  relief  of  the  poor 
the  amount  of  such  stipends,  and  on  the  hearing  of 
the  appeal  the  Court  of  Quarter  Sessions  considered  that 
the  appellant  was  entitled  to  such  deduction,  and  ordered 
the  several  rates  to  be  amended  by  reducing  the  same, 
in  Chivektone  to  89/.  6s.  7d.,  in  Sherford  to  101/.  16*.  4<£, 
and  in  StoJctnliam  to  209/.  17*.  Id..  This  mode  of  deal- 
ing with  the  deduction,  by  apportioning  it  to  the  three 
parishes,  was  not  objected  to;  but  the  Court  of  Quarter 
Sessions  granted  a  case  for  the  opinion  of  this  Court, 
whether  the  appellant  was  entitled  to  be  allowed,  in 
ascertaining  the  rateable  value  of  the  tithe  rentcharges 
of  the  several  parishes,  a  deduction  in  respect  of  the 
stipends  so  paid  by  him  to  the  curates  of  Chiverstont 
and  Sherford. 

The  case  was  first  argued  in  Easter  Term,  Mayh 
before  Blackburn,  Shbe  and  Lush  JJ.,  by 
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The  Solicitor  General,  Sir  J.  B.  Karslake  {Lopes  with        1867. 

him),  for  the  appellant.     He  relied  on  The  Hackney  and    The  Qusur 

the  Lamberhurst    Tithe    Commutation   Rentcharges  (a),  inhal flints  of 

Williams,  appt.,  The  Overseers  of  Llangeinwen,  respts.  (J),     Snt*F0BD- 
tit    >  #n.     *  ~  ™  /  \       The  Queen 

"  flfe/<er,  appt.,  /%*  Overseers  of  Burmington,  respts.  (c),  v. 

The  Overseers  of  Scriven  with   Tentergate9  appts.,  Faw-       chivel- 

cett,  respt  (d).  BT0HK' 

G.   Tayler  and  McKellar,  for  the  respondents,  con-  ▼. 

,    ,  .  .  .  Inhabitants  of 

tended. — lirst.  That,  assuming  the  judgment  in  the    Stokenham. 

latter  part  of  The  Hackney  and  the  Lamberhurst  Tithe 
Commutation  Rentcharges  (a)  could  be  supported,  a  deduc- 
tion should  be  allowed  only  in  respect  of  the  stipend  of 
one  curate.  Secondly.  That  the  latter  part  of  the  judg- 
ment in  that  case,  pp.  53-54,  was  erroneous,  and  incon- 
sistent with  the  earlier  part,  pp.  51-52.  That  the  true 
principle  of  rating,  according  to  stat.  6  &  7  fV.  4.  c.  96. 
«.  1.,  was  to  ascertain,  not  how  much  the  owner  put  in  his 
pocket,  but  what  rent,  if  let  to  a  tenant,  the  heredita- 
ment was  capable  of  producing.  That  in  each  of  the 
cases  decided  since  The  Hackney  and  the  Lamberhurst 
Tithe  Commutation  Rentcharges  (a)  dissatisfaction  had 
been  expressed  with  it;  Williams,  appt.,  The  Overseers  of 
Llangeinwen,  respts.  (e),  Wheeler,  appt.,  The  Overseers  of 
Burmington,  respts,  (/),  and  The  Overseers  of  Scriven  with 
Tentergate9  appts.,  Fawcett,  respt.  (g) :  and  that  it  ought 
not  to  be  extended  ;  Lawrence,  appt.,  The  Overseers  of 
Tolleshunt  Knights,  respts.  (//). 

Mellish,  who  also  was  for  the  respondents,  referred 
to  Tfie  Mersey  Docks  and  Harbour  Board  Trustees 
v.  Cameron,  and  Jones  v.  The  Mersey  Docks  and  Harbour 

(a)  E.  B,  $  E.  1.  51-52.  (/>)  1  B.  $  S.  699. 

(c)  1  B.  #  S.  709.  (d)  3  B.  f  S.  797. 

(«)  1  B.  $  8.  699.  705.  708. 

(/)  1  B.  #  S.  709.  723.  720.  727. 

(Si)  3  B.  #  8.  797.  802.  (*)  2  B.  $  S.  5:13.  T>42. 
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1867.        Board  Trustees  (a);  and  the  case  was  then  adjourned  in 
The  Queen    order  that  it  might  be  reargued  when  the  Court  was  full, 

V. 

Inhabitants  of  * 

Sherpobd.         rphg  cage  was  reargued,  June  12,  before  Cockburn 
v.  C.  J.,  Blackburn,  Mellor  and  Shee  J  J. 

Inhabitants  of 
OmvKL- 

8TONE.  The  Solicitor  General  Sir  J.  B.  Karstahe,  and  Lopes, 

The  Qdeek  '  . 

v.  for  the  appellant. — Where  three  parishes  constitute  one 

Stokenium.  benefice  the  necessary  expense  of  keeping  curates  to 
perform  the  services  of  the  Church  in  them  is  a  proper 
deduction  from  the  rateable  value  of  the  rentcharge 
according  to  the  spirit  of  stat.  6  &  7  tV.  4.  c.  96.  s.  1., 
which  however  applies  to  corporeal  rather  than  incor- 
poreal hereditaments,  as  appears  both  from  its  language 
and  from  the  dicta  of  Judges.  The  claim  to  this  deduc- 
tion rests  on  the  fact  that  the  appellant  could  not  pro- 
perly obtain  the  rentcharge  without  keeping  up  the 
service.6,  and  for  that  purpose  he  must  keep  two  curates. 
[They  referred  to  The  Hackney  and  the  Lamberliurst 
Tithe  Commutation  Rentcharge*  (&).]  By  stat.  1  &  2 
Vict  c.  106.  s%  80.,  the  bishop  may  enforce  two  full 
services  on  every  Sunday;  and  the  following  sections 
give  large  powers  of  compelling  incumbents  to  employ 
one  or  two  curates  with  salaries  proportioned  to  "  the 
annual  value  of  the  benefice"  and  the  population.  [MeUar 
J.  It  may  be  a  question  whether  gross  annual  value  or 
net  annual  value  is  intended.  Mellish,  contri. — The 
respondents  do  not  dispute  that  this  is  the  case  of  a 
large  parish  in  which  it  is  proper  to  employ  a  curate, 
but  it  is  doubtful  whether  the  bishop  could  compel  the 
appellant  to  keep  a  second  curate.]  The  bishop  has 
actually  licensed  two  curates.     The  same  claim  was  made 

(«)  11  III.  C.  443, 

(//)  A'.  B.  «J-  A'.  1.  H-lo.  IIT^S.  41.  4!».  o'2. 
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and  allowed  in  Williams,  appt,  The  Overseers  ofLlangein-        1867. 
«*»,  respts.  (a),  and  Wheeler  appt.,  The  Overseers  of  Bur-     The  qumm 
mtn^ton^respts.^);  and  in  Tfa  Overseers  of  Scriven  with  ▼■ 

Tentergate,  appts.,  Fawcett  respt  (c),  the  case  of  5PA*  /foci-     Shbrpoed. 
*«y  ami  *A*  Lamberhurst  Tithe  Commutation  Rentcharges     The  ^71ini 
was  considered  binding.    [5/acMarn  J.  My  donbt  about  ^J^  of 
the  propriety  of  the  decision  in  that  case  is  strengthened        stohf. 
by  the  judgment  in  The  Mersey  Docks  and  Harbour    The^u™1 
Board  Trustees  v.   Cameron,  and  Jones  v.  The  Mersey  l^^^ 
Docks  and  Harbour  Board  Trustees,  in  the  House  of 
lords  (<f),  the  principle  of  which  is  that,  where  there 
is  an  occupier  of  property  yielding  a  rent,  it  is  imma- 
terial to  what  purpose  the  rent  is  applied.      Suppose 
an  actual  tenant  of  the  tithe  rentcharge,  he  would 
be   rated   in  the  same    amount  whether    the    whole 
rentcharge  was  appropriated  to  the  incumbent  or  part 
to  the  curate.]     But  the  hypothetical   tenant  under 
stat  6  &  7  W.  4.  c.  96.  must  be  a  person  who  takes 
upon  himself  the  duties  of  the  incumbent,  and  therefore 
the  curate's  salary  would  be  deducted  from  the  rent 
which  he  would  pay.      [Blackburn   J.      There  is  no 
allowance  to  the  incumbent  for  his  personal  services  as 
officiating  minister  of  the  parish :  the  performance  of  those 
services  does  not  contribute  to  earning  the  rentcharge.] 

Mellish,  G.  Tayler  and  McKellar,  for  the  respondents. 
—By  stat  43  El  c.  2.  s.  1.  the  occupier  of  tithes  is  rate- 
able, and,  that  enactment  being  vague  as  to  the  mode  of 
rating,  stat.  6  &  7  W.  4.  c.  96.  was  passed.  The  rate- 
able value  of  the  tithe  commutation  rentcharge  under 
sect.  1  of  that  statute  is  ascertained  in  the  same  way  as 
the  rateable  value  of  land.    The  stipend  of  a  curate 

(a)  IB.  $8.  699.  (b)  1  B.  #  &  709. 

(e)  SB.  #£.797.803.  (d)  UH.L.C.443. 
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1867.        employed  by  an  incumbent,  whether  because  he  is  com- 

Tbe  Quiem  P^^  by  tne  bishop  to  do  so  or  because  the  magiri- 
InhabitsntBof  *u<*e  °^  ***e  CUTe  ProPerty  requires  it,  is  not  an  expense 

Sbbrford.  necessary  to  the  earning  of  the  rentcharge.  The  difi- 
¥.  culty  of  carrying  out  the  apportionment  in  the  present 

D  Cbiyiv  °f  case  8neW8  tnat  it  is  not  a  deduction  which  was  intended 

■to™-       to  be  made.     [Lopes. — The  apportionment  is  to  be  ae- 

t.  cording  to  the  value  of  each.     There  was  the  same  appor- 

Stokenham.  tionment  in  The  Overseers  of  Scrioen  with  Tentergate, 
appts.,  Fatcceit,  respt  (a).  Blackburn  J.  In  that  case 
there  was  no  question  whether  there  was  a  proper 
apportionment.]  The  apportionment  was  assented  to 
by  the  respondents;  at  any  rate  the  question  whether 
it  was  proper  was  not  raised.  In  rating  land  the 
charges  on  it  are  never  deducted.  "If  a  landowner 
rebuilds  his  mansion,  the  expense  may  swallow  up 
more  than  the  whole  income  of  the  estate  for  the  year; 
but  his  estate  does  not  thereby  become  not  rateable;" 
Coleridge  J.  delivering  the  judgment  of  the  Court  in 
The  Hackney  and  the  Lamberhurst  Tithe  Commutation 
Rentcharges  (b).  [Mellor  J.  Although  the  expense  of 
rebuilding  it  impoverished  him  he  would  become  rateable 
at  a  higher  rate.]  The  decision  in  that  case  "  proceeded 
on  the  principle  that  the  sum  paid  annually  by  a  rector 
towards  the  support  of  the  minister  of  a  district  in  his 
parish  is  occupied  by  the  rector  qufi  clergyman  of  the 
parish,  and  not  beneficially ;"  Reg.  v.  Groves  (c),  per 
Blackburn  J.;  but  that  is  overruled  by  The  Mersey 
Docks  and  Harbour  Board  Trustees  v.  Cameron,  and 
Jones  v.  The  Mersey  Docks  and  Harbour  Board  Trus- 
tees (d).  The  principle  there  stated  by  Lord  Westbury  C. 
and   Lord   Cranworth,  pp.  501,  507,  is  that  the  occn- 

(a)  3  5.^5.  707.  (b)  E.  B.  %  E.  1.  66. 

(c)  2  E.  #  E.  793.  803.  (d)  11  H.  L.  C.  443. 
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pation  of  all  property  yielding  or  capable  of  yielding  1867. 

a    net   annual    value  is  rateable    to    the  poor   rate.  The  Qusss 

[BlacUmrn   J.     The  case   of    The  Hackney  and  the  Inhabit^t8  <* 

Lamberhurst  Tithe   Commutation  Rentcharges  (a)  was  Sherpord. 

not  cited  in  that  case:   if  it  had  been,  I  should,  in  T. 

delivering  the  opinion  of  the  majority  of  the  Judges,  have  Chivrl- 

made  some  remark  on  it.     Suppose  the  bishop  assigned    ^  BT0MR* 

The  Qursn 

one  of  these  salaries  to  the  curate,  it  would  be  rateable;  ▼. 

i        i      *•■  •  i      .j.  .,  •  A<*      i        i       /.  n       Inhabitants  of 

why  should  it  not  be  if  it  remains  in  the  hands  of  the  Stokrkham. 
incumbent?  Shee  J.  Suppose  the  bishop  in  possession 
of  a  benefice  as  sequestrator,  would  he  be  assessable  for 
the  whole  amount  of  the  rentcharge  ?]  There  may  be  a 
difference  where  property  is  in  custodifi  legis.  [Black- 
burn J.  The  execution  creditor  would  get  less,  but  the 
parish  ought  not  to  receive  a  less  sum  for  poor  rate.] 

Cur.  adv.  vult. 


Mellor  J.  now  delivered  the  judgment  of  the  Court. 
After  stating  the  facts  his  Lordship  proceeded. 

It  was  not  denied  by  Mr.  Mettish,  on  behalf  of  the 
parish  officers,  that,  but  for  the  judgment  of  the  House 
of  Lords  in  the  recent  cases  of  The  Mersey  Docks  and 
Harbour  Board  Trustees  v.  Cameron9  and  Jones  v.  The 
Mersey  Docks  and  Harbour  Board  Trustees  (b),  the 
present  case  must  have  been  determined  by  the  judg- 
ment .  of  this  Court  in  The  Hackney  and  the  Lamber- 
hurst Tithe  Commutation  Rentcharges  (c)  unless  we  could 
have  been  induced  to  reconsider  the  grounds  of  that 
decision,  and  it  is  no  doubt  true  that  it  has  not 
been  followed  in  subsequent  cases  without  some 
hesitation.     In    Williams,  appt,   v.    The  Overseers   of 

(a)  RB.fE.  1.  (b)  11  &  L.  C.  443. 

(c)  E.B.fE.  1.37. 
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1867.       Llangeinwen,  respts.  (a),  Blackburn  J.,  although  feeling 

The  Queen     bound  by  it  as  a  judgment  of  the  Court,  expressed  con- 

r  i.  « !'  .    *  siderable  doubt  whether  it  had  been  rightly  decided,  and 

Inhabitant*  of  °      * 

Shebfobd.     in  the  subsequent  case  of  Wheeler,  appt.,  2%*  Overseers  of 

The  Qubbi     Burmington,  respts.  (A),  Cocfciti™  a  J.  said,  p.  726,  that 

InhCHi^£  °f  the  F™*pk  of  that  decision  "  ought  not  to  be  extended," 

wonb.       and  Blackburn  J.  in  the  same  case  said,  p.  727,  it  was 

eveuEKH     ^^  ^  ^  followed  except  where  the  facts  were  the 

S™^f  same.    It  was,  however,  again  admitted  to  be  binding 

upon  this  Court  in  the  Overseers  of  Scrwen  with  Tinier- 

gate,  appts.,  Fawcett,  respt.  (c). 

Under  such  circumstances,  although  we  might  hare 
thought  that  the  case  of  The  Hackney  and  tlie  Lamber- 
hurst  Tithe  Commutation  Rentcharges  had  not  been  based 
upon  a  sound  application  of  the  true  principles  of  the  law 
of  rating,  we  should  have  thought  it  unwise  to  depart 
from  it  after  it  had  been  followed  in  so  many  subsequent 
cases. 

Since  then  however  the  cases  of  The  Mersey  Docks 
and  Harbour  Board  Trustees  v.  Cameron,  and  Jones  v. 
The  Mersey  Docks  and  Harbour  Board  Trustees  (d)t  have 
been  decided  by  the  House  of  Lords,  which,  as  it  appears 
to  us,  has  not  only  set  us  free  from  the  authority  of  the 
case  of  The  Hackney  and  the  Lamberhurst  Tithe  Com- 
mutation  Rentcharges,  but  has  in  effect  overruled  it  by 
placing  the  law  of  rating  property  to  the  poor  rate  upon 
principles  entirely  inconsistent  with  it.  In  that  case 
Lord  Cranworth  said,  p.  507,  "  I  can  discover  nothing 
either  in  the  words  or  in  the  spirit  of  the  Act  exempting 
from  liability  the  occupier  of  valuable  property,  merely 
because  the  profits  of  the  occupation  are  not  to  be 
enjoyed  by   him   or   by  any   on  whose  behoof  he  is 

(a)  1  B.  $  8.  699.  708.  (b)  1  B.  #  A  709. 

(<■)  3  B.  %  S.  797.  803.  (<*)  11  H.  L.  C.  443. 
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occupying,  but  are  to  be  devoted  to  the  benefit  of  the        1867. 

public."  The  Lord  Chancellor  fVestbury,  in  the  same  case,    The  Qubkh 

after  referring  to  the  Parochial  Assessments  Act,  6  &  7  inhabitants  of 

JP.  4,  c.  96.,  said,  p.  501,  «  On  principle,  it  is  by  no  means    Shkrford. 

necessary  that  the  occupation  should    be  beneficial  to  ▼. 

the  occupier.     It  is  sufficient  if  the  property  be  capable    n  chivkl!° 

of  yielding  a  clear  rent  over  and  above  the  necessary       8T0*B- 

J  .  *  J     The  Queen 

outgoings.*'  Now  the  necessary  outgoings  are  specifically  ▼. 

,,,.,  i»,iii  *i   Inhabitants  of 

stated  in  the  statute  to  be  the  "  probable  average  annual  Stokeh*um. 
cost  of  the  repairs,  insurance,  and  other  expenses,  if 
any,  necessary  to  maintain"  the  property  "in  a  state 
to  command  such  rent/'  And  Lord  Chelmsford  said, 
p.  511,  "Primfi  facie,  therefore,  a  liability  to  the  rate 
would  seem  to  attach  upon  any  occupation  from  which 
benefit  is  derived ;  and  no  occupier  can  claim  an  exemp- 
tion unless  he  can  find  it  in  the  Act  itself,  or  it  arises 
from  some  principle  of  law  applicable  to  all  cases."  We 
think  that  the  only  ground  upon  which  the  case  of  The 
Hackney  and  the  Lamber hurst  Txtlie  Commutation  Rent* 
charges  (a)  could  be  supported  was  that  the  incumbent 
was  forced  to  employ  a  curate  to  assist  him  in  the  per- 
formance of  the  spiritual  duties  of  his  office  for  which 
assistance  he  had  to  pay  "  out  of  the  subject  matter  h* 
respect  of  which  he  is  rated/'  p.  53,  and  so  the  occupa-! 
tioD  by  him  of  the  rentcharge  was  rendered  pro  tanto 
less  beneficial.  That  ground  is  really  overruled  by  the 
late  decision  in  the  House  of  Lords,  and  we  must  deal 
with  the  present  case  therefore  upon  the  construction  of 
stat.  43  EL  c.  2.,  as  established  by  that  decision.  If  the 
income  of  the  incumbent,  instead  of  being  a  rentcharge, 
were  derived  from  tithes,  and  actually  let,  such  tithes 
would  now  be  rateable  in  the  hands  of  the  tenant, 
(«)  E.  B.  $  E.  1. 
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1867.  subject  only  to  such  deductions,  if  any,  as  were  neces- 

The  Queen  ^"7  to  maintain  the  property  in  such  a  state  as  to 

Inhabitants  of  co111™1"!    the    rent    which    the    hypothetical    tenant 

Shbbpoed.  woum  have  given  in  order  to  be  allowed  to  take  the 

The  Queen       ,  _  _  .  . 

T.  tithes.     If  the  income  were  denved  from  the  occupation 

n  Chivel-  °    °f  g^e»  i*  would  have  been  rateable  at  such  rent  as  the 

stone,       hypothetical  tenant  would  have  given  after  making  such 
The  Queer      ,   !,       .  6 

v.  deductions  as  would  be  necessary  to  maintain  the  pro- 

Stokemham.    perty  in  a  state  to  command  such  rent  In  neither  case, 

according  to  the  rule  established  by  the  House  of  Lords, 

could  the  consideration  of  the  stipend  payable  to  the 

curates  have  entered  into  the  deductions  to  be  made. 

Upon  what  principle  then  can  it  be  now  contended  that, 

in  case  of  a  tithe  rent  charge  where  the  problem  of  what 

the  hypothetical  tenant  would  give  for  the  occupation  of 

it  has  already  been  solved  by  the  calculation  upon  which 

the  commutation  was  based,  a  deduction  in  respect  of 

the  stipends  of  the  curates  should  be  made,  when  it 

must  be  conceded  that  this  could  not  be  done  in  either  of 

the  cases  above  suggested,  of  tithes  actually  taken,  or  of 

glebe  actually  occupied  ? 

The  case  of  The  Hackney  and  the  Lamberhurst  Tithe 
Commutation  Rentcharges  (a)  decided  that  no  deduction 
-could  be  made  where  the  incumbent  himself  discharged 
all  ecclesiastical  duties,  and  there  seems  no  reason  why 
the  poor  rate  in  the  other  parishes  is  to  be  diminished 
because  the  present  inctfmbent  is  compelled  to  employ  s 
curate  in  those  parishes  to  perform  the  duties  which  he 
himself  performs  in  Stokenham. 

The  subject-matter  of  the  occupation  which  is  rated 
is  the  amount  of  the  tithe  rentcharge.  That  amount  is 
not  made  more  or  less  by  the  services  of  the  vicar  or 

(a)  E.B.&E.  1. 
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the  curates.     The  hypothetical  tenant  would  give  the        1867. 
same  price  for  the  occupation  of  the  rentcharge  whe-    The  QuBsa~ 
tlier  the  services  in  the  several  parishes  were  performed  inhabitants  of 

by  the  vicar  or  the  curates,  or  were  left  wholly  unper-     Sherford. 

The  Qvrbh 
formed.     So,  in  case  of  an  income  from  glebe  or  from  v. 

tithes,  the  occupation  value  of  either  would  in  no  case      Chivel- 

depend  upon  whether  the  services  were  performed  by        OT0"' 

the  incumbent,  or  by  a  curate,  or  were  not  performed.  v. 

The  fallacy  of  the  argument  on  behalf  of  the  appellant    Stokenham. 

consists  in  confounding  the  rateable  value  to  the  poor 

rate  with  the  remunerative  value  to   the  incumbent 

We  therefore  answer  the  question  proposed  to  us  by 

the  Court  of  Quarter  Sessions  in  the  negative,  and  the 

order  of  Sessions  must  be  quashed. 

Order  of  Sessions  quashed. 


The  Queen  against  The  Reverend  George      Tuegda 

July  9tt . 
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1.  Where  houses  or  other  buildings,  either  with  or  without  land,  are  Assessments 
let  to  a  tenant,  and  the  tenant  agrees  to  take  upon  himself  either  wholly  Act,  6  f  7 
»  in  part  the  repairs  to  which  stat.  6  &  7  W .  4.  c.  96.  *.  1.  refers,  and    W.  4.  c.  96. 
which^  would  ordinarily  fall  upon  the  landlord,  no  allowance  is  to  be  «.  1. 
made  in  respect  of  those  repairs,  and  the  rent  actually  paid  is  the  rate-  Deductions. 
able  value  of  the  premises.  „  Bepairs  hy 

%  2.  No  allowance  in  respect  of  contingent  or  future  renewal  of  build-  tenant. 
«gs  or  machinery  ought  to  be  made  from  the  rent  before  the  latter  Benewal  of 
u  adopted  as  the  test  of  value.  buildings  and 

machinery. 

f\N  appeal  against  a  poor  rate  for  the  parish  of 
Boxford,  in  the  county  of  Berks,  in  which  the 
Reverend  George  Weft*  was  appellant  and  the  church- 
wardens and  overseers  of  Boxford,  John  Pargiter  and 
others,  and  the  assessment  committee  of  the  Newbury 
Union,  were  respondents,  the  Sessions  affirmed  the  rate 
subject  to  a  case. 


60S 
1867. 

The  QUHX 

v. 

Wbllb. 
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The  following  is  an  extract  from  the  rate  book 
of  the  assessments  which  were  the  subject  of  the 
appeal. 


Name  of  Occupier. 

Description  of  Pro- 
perty rated. 

Gross 

Estimated 

Bental. 

Rateable 
Value. 

Pargiter,  John 

Ditto 

Clarke,  Joseph 

Matthews,  Bichard 

Ward,  John  Webb 

Baveretock,  Frederick 

Ditto 

house  and  land 

ditto 

ditto 

laud  and  wood 

house  and  corn  mill 

house  and  land 

ditto 

£.       8.     d. 

270    0    0 
70    0    0 

254    0    0 
7    5    0 

100    0    0 
40    0    0 
97    0    0 

£.     :  d. 

243    0   0 
63    0   0 

228  12   0 

6  10   0  • 

60    0   0 

36    0   0 

87    6   0 

The  sums  which  appear  in  the  column  headed  "Gross 
estimated  rental"  are  the  actual  rents  paid  by  the  occu- 
piers whose  names  appear  against  them  respectively,  and 
are  fair  and  bona  fide  rents,  and  represent  the  rents  at 
which  the  hereditaments  might  reasonably  be  expected 
to  let  from  year  to  year  upon  the  customary  terms  be- 
tween landlord  and  tenant,  that  is  to  say,  in  the  case 
of  the  properties  the  subject  of  the  present  appeal  the 
landlord  paying  the  insurance  and  providing  timber, 
bricks,  tiles  and  lime  for  repairs,  and  the  tenant  carting 
such  materials  and  providing  all  other  materials  for 
such  repairs,  including  straw  for  thatching,  and  paying 
the  costs  of  the  labour  for  doing  such  repairs  and 
thatching,  and  also  paying  all  usual  tenant's  rates  and 
taxes  and  the  tithe  commutation  rentcharge. 

The  total  average  annual  outlay  which  is  required  in 
respect  of  the  premises  the  subject  of  the  present  ap- 
peal as  the  probable  average  annual  cost  of  the  repairs, 
insurance  and  other  expenses  necessary  to  maintain 
them  in  a  state  to  command  the  before  mentioned  rents, 
is  according  to  the  scale  following. 
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L  Dwelling  bouses,  20L  per  cent.  1867. 

2.  Farms  with  farmhouses  and  buildings,  147.  6*.  7d.    The  qubwi  ' 

3.  Lands  without  farmhouses  and  buildings,  3&  10*. 

per  cent. 
4  Water  corn  mills,  22/.  Us.Sd.  per  cent 
Of  this   total  outlay  the  proportions  borne  respec- 
tively by  the  landlord  and  tenant  under  the  above  terms 
of  tenancy  are  as  follows ; — 

1.  Dwelling  houses,  landlord  20/.  per  cent,  tenant 

07.  0*.  Od. 

2.  Farms  with  farmhouses  and  buildings,  landlord 

10/.  6*.  Id.  per  cent.,  tenant  4/.  per  cent 

3.  Lands  without  farmhouses  and  buildings,  land- 

lord 1/.  10s.  per  cent,  tenant  2/.  per  cent 

4.  -Water  corn  mills,  landlord  17/.  11*.  6d.  per 

cent,  tenant  5/.  per  cent. 
In  the  case  of  the  first,  second  and  fourth  items  the 
percentages  set  forth  in  the  paragraph  preceding  the  last 
include  allowances  in  respect  of  any  contingent  or  future 
renewal  or  reconstruction  of  buildings  and  machinery. 
If  however  no  such  allowance  ought  to  be  included, 
then  the  above  scale  is  to  stand  reduced  as  follows. 

1.  Dwelling  houses,  landlord  15/.  18*.  5d.  per  cent., 

tenant  0/.  0*.  Od.  per  cent 

2.  Farms  with  farmhouses  and  buildings,  landlord 

71  8*.  6d.  per  cent,  tenant  4/.  per  cent 
4.  Water  corn  mills,  landlord  18/.  per  cent.,  tenant 
5/.  per  cent. 
If  such  allowances  ought  to  be  included  in  respect 
of  buildings    only,   the  percentage   should    stand  as 
follows : 

1.  Dwelling  houses,  landlord  20/.  per  cent.,  tenant 
0/.  0*.  Od.  per  cent. 
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1867.  2.  Farms  with  farmhouses  and  buildings,  landlord 

The  Queev  10/.  6*.  Id.  per  cent,  tenant  4/.  per  cent 

Wills.  *.  Water  corn  mills,  landlord  15/.  per  cent,  tenant 

5/.  per  cent. 
If  such  allowances  ought  to  be  included  in  respect  of 
'  the  reconstruction  or  renewal  of  the  machinery  only 
the  percentage  should  be. 

1.  Dwelling  houses,  landlord  15/.  18s.  5d.  per  cent, 

tenant  0/.  0*.  0d.  per  cent 

2.  Farms  with  farmhouses  and  buildings,  landlord 

71.  Ss.  6d.  per  cent,  tenant  4i  per  cent 
4.  Water  corn  mills,  landlord   15/.  lis.  6d.  per 
cent,  tenant  51  per  cent 
On  behalf  of  the  appellant  it  was  contended :  First 
That  in  ordinary  cases  the  net  annual  or  rateable  valuable 
of  premises  is  the  rent  at  which  the  same  might  reasonably 
be  expected  to  let  from  year  to  year  free  to  the  landlord 
of  all  usual  tenant's  rates  and  taxes  and  tithe  commuta- 
tion rentcharge,  if  any,  and  deducting  therefrom  the  pro- 
bable average  annual  cost  to  the  landlord  of  the  repairs, 
insurance  and  such  other  expenses,  if  any,  borne  and  paid 
by  him  as  may  be  necessary  to  maintain  the  premises  in  a 
state  to  command  such  rent     Secondly.  That  where  an 
amount  of  rent  is  obtained  which  is  a  fair  and  bonfi  fide 
one,  but  which  is  subject  not  only  to  the  payment  by  the 
tenant  of  all  such  usual  tenant's  rates  and  taxes  and  tithe 
commutation  rentcharge  but  also  to  the  payment  by  him  of 
the  costs  of  the  labour  for  repairs  and  thatching,  carting 
certain  portions  of  the  materials,  and  finding  the  residue 
necessary  for  such  repairs,  then  the  net  annual  value 
or  rateable  value  of  the  premises  is  the  rent  actually 
paid  to  the  landlord  less  the  deductions  only  of  the  cost 
of  the  materials  provided  and  of  the  insurance  paid 
by  him,  and  that  the  proportionate  cost  of  the  repairs 
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undertaken  by  the  tenant  ought  not  to  be  deducted        ]867. 
from  the  rent  actually  paid  in  order  to  arrive  at  the  net    Tho  Qube* 
annual  or  rateable  value  of  the  premises.    The  appel-       wells. 
lant  also  contended  that  no  further  allowance  ought  to 
he  made  in  respect  of  any  contingent  or  future  renewal 
of  the  premises. 

The  respondents  contended,  first,  that  whether  the 

sums  mentioned  in  the  first  scale,  p.  609,  were  paid 

by  the  landlord  or  by  the  tenant  they  were  still  sums 

which,  as  representing  the  necessary  outlay  upon  the 

property,  ought  to  be  deducted  in  order  to  ascertain 

the  net  annual  value  of  such  property.     Secondly,  that 

even  if  they  were  wrong  in  deducting  the  total  amount 

the  sums  paid  by  the  landlord  in  the  second  scale,  p.  609, 

were  at  any  rate  deductions  which  should  be  so  made. 

Thirdly,  that  in  the  cases  of  dwelling  houses,  farms  with 

farmhouses  and  buildings,  and  the  corn  mill,  there  ought 

to  be  deducted  a  sum  sufficient  to  cover  a  reconstruction 

or  renewal  of  both  buildings  and  machinery. 

The  questions  for  the  opinion  of  the  Court  were,  first, 
whether  under  the  above  terms  of  tenancy  any  portion 
of  the  cost  of  repairs  which  was  borne  by  the  tenant 
ought  or  ought  not  to  be  deducted  from  the  rent  actually 
paid  in  order  to  arrive  at  the  net  annual  or  rateable 
value  of  the  premises.     Secondly.  Whether  any  allow- 
ance should  be  made  in  respect  of  any  contingent  or 
future  renewal  or  reconstruction  of  buildings  and  ma- 
chinery, or  either,  and  which,  and  if  so  to  what  amount. 
The  case  was  argued  in  Easter  Term  before  Cockbuen 
C.  J.  and  Shbe  J. 

Stanley  Hill,  for  the  respondents. — First  In  order  to 
ascertain  the  rateable  value  of  premises  according  to  the 

VOL.  VIII.  2   8  B.  &  8. 
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1867.       Parochial  Assessments  Act,  6  &  7  W.  4.  c.  96.  s.  1.,  "the 
TheQuKM    probable  average  annual  cost  of  the  repairs1'  is  to  be 
Wblli.       deducted  from  the  estimated  rent;  and  it  matters  not 
by  whom  that  cost  is  actually  defrayed.    The  rent  paid 
by  the  hypothetical  tenant  is  the  total  rent  actually  paid 
by  the  tenant  to  the  landlord  plus  any  sum  which  the 
tenant  may  have  to  pay  for  repairs.    The  net  annual 
value  is  the  sum  which  remains  in  the  pocket  of  the 
landlord  minus  any  sums  which  he  is  entitled  to  deduct. 
Secondly.    There  should  be  an  allowance  for  the  pro- 
gressive decay  of  buildings  and  machinery  to  meet  the 
necessity  for  their  ultimate  reconstruction ;  Reg.  v.  The 
London,  Brighton  and  South  Coast  Railway  Compaq* 
pi.  2  (a). 

Griffits,  for  the  appellant— First..  The  cost  of  the 
repairs  done  by  the  tenant  which  ought  to  fall  ou  the 
landlord  should  be  added  to  the  rent  actually  paid,  other- 
wise the  tenant  would  get  a  double  advantage.  Suppose 
a  farm  let  at  100/.  a  year,  and  the  fair  amount  of  repairs 
defrayed  by  the  landlord  was  10£  per  cent,  and  by  the 
tenant  5/.  per  cent.,  the  latter  should  be  added  to  the  rent, 
and  the  proper  deduction  for  repairs  made  from  the 
total :  ii  not,  the  amount  to  be  allowed  for  repairs  should 
be  only  the  cost  of  that  portion  which  is  borne  by  the 
landlord.  The  rent  actually  paid  is  not  conclusive, 
Hey  ward,  appt.,  The  Overseers  of  Brinkworth,  respts.(£)> 
nor  is  it  any  criterion  of  the  gross  estimated  rental  when 
the  terms  of  the  tenancy  are  special.  Stat.  6  &  7  W.  4 
c.  96.  *.  1.  speaks  of  the  repairs  necessary  to  maintain 
the  premises  in  a  state  to  command  the  rent  This 
contemplates  the  ordinary  yearly  tenancy  where  die 

(a)  15  C  B.  313.  364-6.  (b)  10  L.  T.  X  S.  60S. 


Wells. 
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landlord  does  the  repairs,  and  must  do  them  to  com-  1867. 
maud  the  rent  The  landlord  would  be  called  upon  to  TheQ0BW( 
make  an  outlay  of  4  per  cent  more  if  he  did  these 
repairs.  Suppose  the  tenant  does  all  the  repairs.  [He 
cited  The  Overseers  of  Sunderland,  appts.,  The  Guardians 
of  Sunderland  Union,  respta  pi.  2  (a),  Beg.  v.  The  In- 
habitants  of  Thurlstone  (6>] 

Secondly.  An  allowance  for  the  probable  cost  of  re- 
construction would  be  for  the  benefit  of  the  landlord, 
not  of  the  tenant.  In  railway  property  there  is  a  decided 
depreciation  of  the  line;  but  the  allowance  ought  not  to 
be  extended  to  buildings  and  mills. 

Staveley  Hill  was  allowed  to  reply. — As  to  the  second 
point.  In  Reg.  v.  The  London,  Brighton  and  South 
Coast  Railway  Company  (c)  the  Court  said,  "  We  cannot 
make  a  substantial  distinction  between  this  and  house 
property,  or  any  other  of  a  perishable  nature,  which 
must  require  renewaL"  - 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  now  read  by 

Blackburn  J.  Two  questions  present  themselves  for 
our  decision  in  this  case,  both  turning  on  the  construc- 
tion to  be  put  upon  that  part  of  the  1st  section  of  the 
Parochial  Assessments  Act,  6  &  7  W.  4.  c.  96.,  which 
provides  that  in  estimating  the  value  at  which  property 
ia  to  be  assessed  a  deduction  is  to  be  made  from  the 
rent  at  which  the  same  might  be  reasonably  expected  to 

(a)  18  a  B.  N.  S.  631.  (*)  1 E.  #  R  602. 

(<?)  16  Q.  B.  313. 366. 

2  s  2 
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1867.       let  by  the  year,  and  which  is  to  be  taken  as  the  criterion 
The  Queen    of  value,  of  •«  the  probable  average  annual  cost  of  the 
Wills.       repairs,  insurance,  and  other  expenses,  if  any,  necessary 
to  maintain  it  in  a  state  to  command  snch  rent.11 

The  first  question  is  whether,  where  houses  or  other 
buildings  either  with  or  without  land  are  let  to  a  tenant, 
and  the  tenant  agrees  to  take  upon  himself  either  wholly 
or  in  part  the  repairs  and  other  expenses  to  which  the 
section  refers,  and  which  would  ordinarily  fall  upon  the 
landlord,  an  allowance  is  to  be  made  in  respect  of  such 
repairs  and  expenses  as  though  they  were  defrayed  by 
the  landlord.  On  the  hearing  we  were  disposed  to  think 
that  as  the  rate  when  assessed  is  to  be  paid  by  the  occu- 
pier, the  tenant,  the  repairs  and  other  expenses  necessary 
for  keeping  the  property  in  proper  condition  which  he 
has  thus  taken  upon  himself  might,  as  against  him,  be 
taken  as  so  much  rent,  and  would  not  in  his  hands  be 
capable  of  being  deducted.     On  further  consideration, 
however,  we  are  of  opinion  that  the  standard  of  value 
adopted  by  the  Legislature  is  the  value  of  the  property 
to  the  owner,  whether  it  remains  in  his  own  occupation 
or  is  let  to  a  tenant.    Now  to  the  owner  the  measure  of 
this  value  is  the  rent  at  which  the  property  is  let  or 
might  be  let,  subject  to  the  deduction  which  such  owner 
as  a  prudent  man  ought  to  make  from  the  available 
income  which  the  rent  would  otherwise  afford  in  order 
to  meet  the  expenses  necessary  for  keeping  the  premises 
in  a  state  to  command  the  rent.  Where,  by  an  arrange- 
ment between  the  landlord  and  the  tenant,  the  latter 
takes  upon  himself  to  defray  these  expenses,  or  any  part 
of  them,  it  is  obvious  that  the  rent  he  can  afford  to  pay 
will  be  pro  tanto  less  than  if  such  expenses  were  borne 
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by  the  landlord.     We  cannot  think  the  statute  meant        1867. 
to  make  the  rateable  value  of  the  premises  depend  upon    The  Queen  i 

the  terms  on  which  they  are  actually  let,  but  upon  that  yrlii*. 
rent  which  might  reasonably  have  been  expected  if  they 
had  been  let  on  the  statutable  terms.  In  order  there- 
fore to  give  effect  to  the  intention  of  the  Legislature  it 
is  necessary  to  consider  these  expenses  as  added  to  the 
rent,  but  then  as  to  be  deducted  by  the  landlord,  thus 
leaving  the  rent  actually  paid  by  the  tenant  as  the 
amount  on  which  the  rate  ought  to  be  assessed.  We 
therefore  answer  the  first  question  by  saying  that  the 
cost  of  repairs  borne  by  the  tenant  ought  not  to  be 
deducted  from  the  rent  actually  paid,  and  that  the  rent 
so  paid  is  the  rateable  value  of  the  premises. 

The  second  question  submitted  to  us  is,  whether  any 
allowance  should  be  made  in  respect  of  any  contingent 
or  future  renewal  of  buildings  or  machinery.    We  are 
of  opinion  that  such  allowance  ought  to  be  made.    Farm 
buildings  and  machinery  are,  by  the  effects  of  weather 
and  of  wear  and  tear,  reduceable  to  a  state  which  will 
render  them  unworthy  of  repair,  and  necessitates  their 
reconstruction.  They  cannot  be  kept  up  for  a  protracted 
lapse  of  time  but  at  an  expense  which  renders  it  prac- 
tically impossible,  because  not  reasonably  prudent,  to 
keep  them  up.    Provision  made  for  a  future  liability  to 
reconstruct  them,  involving  as  it  ought  to  do  a  pruden- 
tial parsimony  as  respects  all  but  temporary  and  indis- 
pensable repairs,  is  an  expense  which  may  properly  be 
included  among  the  expenses  necessary  to  maintain  an 
hereditament,  consisting  in  part  of  subjects  perishable, 
in  a  state  fit  to  command  the  rent  which  it  does  in 
fact  while  standing  and  in  use  command.    There  seems 
abo  no  distinction  in  principle  between  a  sum  annually 
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laid  by  to  make  good,  when  it  shall  become  necessary, 
an  inevitable  loss  by  the  destructive  agency  of  time,  and 
a  fund  laid  by  for  an  indemnity  against  a  loss  by  fire  or 
storm  or  other  peril  insured  against 

But,  although  a  deduction  in  respect  of  the  amount 
which  ought  as  a  matter  of  reasonable  prudence  to  be 
set  aside  by  the  owner  of  property  for  the  reconstruc- 
tion of  buildings  or  machinery  ought  to  be  made  from 
the  rent  before  the  latter  is  adopted  as  the  test  of  value, 
yet,  under  the  circumstances  of  the  present  case,  the 
reasoning  on  which  our  answer  to  the  first  question  is 
founded  is  equally  applicable  to  the  one  now  under  con- 
sideration; and  we  are  therefore  of  opinion  that  no 
allowance  ought  to  be  made  in  respect  of  this  head  of 
allowance. 

Bate  to  be  amended  according  to  the 
opinion  of  the  Court. 


Saturday, 
June  29th. 

Matter  and 
servant. 


Railway 
Company* 
Station  master. 
False  im- 
prisonment. 


Poulton  against  The  London  and  South 
Westebn  Railway  Company. 

1.  The  role,  that  where  a  person  does  an  act  by  command  of  another 
he  is  not  responsible  for  consequences  if  it  is  done  within  the  scope 
of  his  authority,  only  holds  where  the  act  is  such  that  the  luperur 
would  have  been  justified  in  doing  himself. 

2.  Where  the  station  master  of  a  railway  Company  arrested  a  \* 
senger  under  the  erroneous  belief  that  he  had  not  paid  for  the  convey- 
ance of  a  horse  which  he  had  with  him :  held,  that  the  Comganj  v** 
not  responsible,  and  the  injured  party  must  be  left  to  his  remedy  again* 
the  station  master. 

TpALSE  imprisonment.    Plea.  Not  guilty. 

At  the  trial,  before  Kelly  C.  Bv  at  the  Hampton 
Spring  Assizes,  it  appeared  that,  on  the  occasion  of  an 
Agricultural  Show  being  about  to  be  held  at  &/*$*?< 
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the  defendants  advertised  that  arrangements  had  been 
made  by  which  horses  could  be  taken  to  the  Show  "on 
return  free,  if  remaining  unsold,  on  production  of  cer- 
tificate to  that  effect/1  The  plaintiff  took  a  horse  to 
the  Show  by  the  defendants'  railway,  and  on  its  remain- 
ing unsold  proceeded  to  take  it  back.  For  this  pur- 
pose he  produced  the  necessary  certificate  to  the 
defendants'  servants  at  Salisbury,  who,  without  making 
any  charge  for  it,  put  the  animal  into  a  horse  box ;  and, 
having  taken  a  ticket  for  himself,  got  into  the  train. 
On  arriving  at  his  destination  he  gave  up  his  ticket  and 
the  certificate,  whereupon  the  station  master  demanded 
payment  for  the  carriage  of  the  horse,  and  on  the  plain- 
tiff refusing  gave  him  into  custody. 

The  jury  found  a  verdict  for  the  plaintiff,  leave  being 
reserved  to  the  defendants  to  move  to  enter  a  verdict, 
on  the  ground  that  they  were  not  liable  for  this  act  of 
the  station  master. 

A  rule  having  been  obtained  accordingly,  it  was 
argued,  before  Blackbubn,  Msllob  and  Shee  JJ.,  on 
the  28th  and  29th  June,  and  judgment  given  on  the 
latter  day. 
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Prideaux  and  Lopes  shewed  cause. — The  defendants 
are  responsible  for  the  arrest  of  the  plaintiff  by  their 
servant  the  station  master.  By  The  Railways  Clauses 
Consolidation  Act,  1845,  8  &  9  Vict.  c.  2a  s.  108.,  "If 
any  person  travel  or  attempt  to  travel  in  any  carriage 
of  the  Company,  or  of  any  other  Company  or  party 
using  the  railway,  without  having  previously  paid  his 
fare,  and  with  intent  to  avoid  payment  thereof,  or  if 
any  person,  having  paid  his  fare  for  a  certain  distance, 
knowingly  and  wilfully  proceed  in  any  such  carriage 
beyond  such  distance,  without  previously  paying  the 
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additional  fare  for  the  additional  distance,  and  with 
intent  to  avoid  payment  thereof,  or  if  any  person  know- 
ingly and  wilfully  refuse  or  neglect,  on  arriving  at  the 
point  to  which  he  has  paid  his  fare,  to  quit  such  carriage, 
every  such  person  shall  for  every  such  offence  forfeit  to 
the  Company  a  sum  not  exceeding  40s."  And  by  sect 
104,  "  If  any  person  be  discovered,  either  in  or  after 
committing  or  attempting  to  commit  any  such  offence 
as  in  the  preceding  enactment  mentioned,  all  officers 
and  servants  and  other  persons  on  behalf  of  the  Com- 
pany, or  such  other  Company  or  party  as  aforesaid,  and 
all  constables,  gaolers,  and  peace  officers,  may  lawfully 
apprehend  and  detain  such  person  until  he  can  conve- 
niently be  taken  before  some  justice,  or  until  he  be  other- 
wise discharged  by  due  course  of  law."  Nonpayment  of 
fare  within  these  enactments  must  mean  nonpayment 
in  respect  of  the  carriage  either  of  the  party  himself  or 
of  members  of  his  family  by  whom  he  is  accompanied, 
or  of  animals  or  articles  taken  with  him.  Were  this 
not  so  the  Company  would  have  no  sufficient  protection 
against  fraud.  [Cob,  for  the  defendants,  referred  to 
sect.  97,  which  enacts  that  "  If,  on  demand,  any  person 
fail  to  pay  the  tolls  due  in  respect  of  any  carriage  or 
goods,  it  shall  be  lawful  for  the  Company  to  detain  and 
sell  such  carriage,  or  all  or  any  part  of  such  goods,  or,  if 
the  same  shall  have  been  removed  from  the  premises  of 
the  Compiany,  to  detain  and  sell  any  other  carriages  or 
goods  within  such  premises  belonging  to  the  party  liable 
to  pay  such  tolls,  and  out  of  the  monies  arising  from 
such  sale  to  retain  the  tolls  payable  as  aforesaid,  and  all 
charges  and  expences  of  such  detention  and  sale,  render- 
ing the  overplus,  if  any,  of  the  monies  arising  by  such 
sale,  and  such  of  the  carriages  or  goods  as  shall  remain 
unsold,  to  the  person  entitled  thereto,  or  it  shall  be 
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lawful  for  tbe  Company  to  recover  any  snch  tolls  by 
action  at  law/9  and  Blackburn  J.  mentioned  The  Bail- 
way  and  Canal  Traffic  Act,  1854, 17  &  18  Vict.  c.  81.  s.  7.] 
But  independent  of  that  question.     The  station  master 
is  placed  at  his  post  by  the  Company  to  do  everything 
necessary  for  the  interest  of  his  employers  in  carrying 
on  the  traffic.     For  this  purpose  the  Company  must  be 
presumed  to  have  invested  him  with  authority  to  do 
whatever   in    a   fair  exercise  of  •  discretion   he  deems 
reasonable  for  that  purpose,  and  for  what  he  so  does 
they  are  responsible;  Goffv.  The  Great  Northern  Rail- 
way Company  (a),  Croft  v.  Alison  (A),  Giles  v.  The  Taff 
Vale  Railway  Company,  per  Jervis  C.  J.  (c),  Seymour 
v.  Greenwood  (d)9  affirmed  on  appeal  (<?),  Wilson  v.  The 
Lancashire  and  Yorkshire  Railway  Company,  and  Farren 
v.  Same  (/),  Limpus  v.  The  London  General  Omnibus 
Company  (g)>   Walker  v.   The  Great   Western  Railway 
Company  (A).     [Blackburn  J.    They  cannot  be  supposed 
to  give  him  authority  to  do  whatever  comes  into  his  head.] 
The  exercise  of  his  discretion  must  be  a  honft  fide  one. 
[Blackburn  J.     In  Roberts  v.  Orchard  (i)  it  was  laid 
down  by  the  Exchequer  Chamber  that,  where  a  statute 
requires  notice  of  action  for  anything  done  in  pursuance 
of  it,  the  proper  question  to  leave  to  the  jury  is,  whether 
the  defendant  honestly  believed  in  the  existence  of  a 
state  of  facts  which,  supposing  them  to  have  existed, 
would  have  afforded  a  defence  to  the  action.] 
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to  2£<fJ?.822. 829, 830. 

(<*)  6  H.  $  N.  359;  30  L.J.  Exch.  189. 

(«)  7H.fN.  355;  30  L.  J.  Exch.  327. 

(/)  Noticed  in  note  (11)  to  30  L.  J.  Exch.  192. 

(?)  1  H.  $  C.  526. 

(A)  36  L.  J.  Exch.  123j  L.  B.  2  Exch.  228. 

(0  2  H.  <$•  C.  769. 


(6)  \B.$A.  590. 
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Cole  (Finder  with  him),  in  support  of  the  rule,  urged 
that  a  railway  Company  are  not  liable  for  tortious  acts 
committed  by  their  station  master.  [He  cited  Cox  v. 
The  Midland  Counties  Railway  Company  (a),  Roe  v. 
The  Birkenhead,  Lancashire  and  Cheshire  Junction  Rail- 
way Company  (4),  and  was  then  stopped.] 


Blackburn  J.  This  rule  ought  to  be  absolute.  There 
being  no  doubt  that  the  station  master  did  give  the 
plaintiff  into  custody  under  such  circumstances  as  amount 
to  a  false  imprisonment,  the  only  question  is,  was  he 
clothed  with  an  authority  from  the  defendants,  or  can 
authority  to  him  from  them  be  implied  to  do  this  wrong- 
ful act,  in  which  case  they  would  of  course  be  respon- 
sible? The  soundness  of  the  decision  in  Goff  v.  The 
Great  Nortliern  Railway  Company  (c)  cannot  be  disputed, 
that  where  a  railway  Company,  or  any  other  body,  have 
placed  upon  a  particular  spot  a  person  who  is  acting  as 
their  agent,  it  is  evidence,  although  not  conclusive, 
that  he  has  authority  from  them  to  do  everything 
necessary  for  the  conduct  of  their  business  there;  i  e>, 
to  do  such  acts  as  there  must  be  some  person  on  the 
spot  to  consider  whether  they  should  be  done  or  not 
That  is  evidence  that  he  has  such  authority  from  his 
employers,  and  if  in  doing  that  he  makes  a  mistake, 
either  from  negligence  or  misapprehension  of  facts,  they 
are  answerable.  Here  the  station  master  took  a  person 
into  custody  under  the  erroneous  impression  that  he 
had  not  paid  for  the  conveyance  of  his  horse.  If  De 
had  not  paid  for  his  own  personal  conveyance,  sect  104 
of  the  statute  authorized  taking  him  into  custody,  and, 


(a)  3  Exek.  266. 


(c)  ZE.fE.672. 


(b)  7  ExcX.X. 
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that  being  an  act  which  the  Company  could  do,  it 
might  fairly  be  Raid  that  the  station  master  had 
authority  from  them  to  do  it,  and  if  he  made  a  mis- 
take as  to  the  fact  the  Company  would  be  responsible. 
But  here  the  plaintiff  was  given  into  custody  for  not 
paying  for  his  horse.  An  attempt  was  made  to  argue 
that  this  must  be  considered  a  portion  of  his  fare. 
That  position  however  is  utterly  untenable ;  the  statute 
says,  if  anything  is  due  for  the  carriage  of  goods,  they 
may  be  detained  till  it  is  paid.  A  contrary  doctrine 
would  be  open  to  much  abuse. 

Then  the  question  is,  was  there  any  evidence  that  the 
defendants  had  authorized  the  station  master  to  do  an 
act  which  would  be  utterly  unauthorized  if  done  by 
themselves  ?  Not  so,  this  was  an  act  completely  beyond 
his  authority,  and  the  Company  is  no  more  responsiblp 
for  it  than  if  he  had  committed  an  assault,  or  done  some 
other  act  which  they  had  no  right  to  do. 

It  will  not  be  necessary  to  go  into  the  cases  on  this 

subject,  as  the  same  principle  runs  through  them  all. 

In  Goff  v.  The  Great  Northern  Railway  Company  (a), 

where  a  railway  Company  was  held  liable  for  an  arrest 

of  the  plaintiff,  it  was  on  the  ground  that  there  was 

evidence  to  shew  that  the  party  making  the  arrest 

had  their  authority  to  make  it.     The  principle  is  very 

clearly  laid  down  by   Williams  J.,  in  delivering  the 

judgment  of  the  Exchequer  Chamber  in  Seymour  v. 

Greenwood  (b).     He  there  shews  that  the  conductor  of 

w*  omnibus  must  be  taken  to  have  received  authority 

from  his  master  to  remove  from  his  vehicle  persons 

who  misconduct  themselves;  that  the  master  necessarily 
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359. 
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gives  him  authority  to  determine  what  persons  have 
misconducted  themselves,  and  therefore,  if  the  conductor 
forms  a  wrong  judgment  on  that  subject,  or  commits 
unnecessary  violence  in  carrying  out  the  object,  the 
master  is  responsible  for  it.     In  Lympus  v.  The  London, 
General  Omnibus  Company,  in  error  (a),  there  was  a 
difference  of  opinion  among  the  Judges  as  to  whether 
the  ruling  of  the  Judge  at  Nisi  prius  was  erroneous. 
Wightman  J.  thought  it  was,  the  other  Judges  thought 
otherwise;  but  their  judgments  proceed  upon  this,  that 
the  act  done  by  the  defendant  was  within  the  scope 
of  his  authority,  and,  though  wrongful,  he  was  not  ac- 
countable for  it  In  the  present  case  the  act  done  by  the 
station  master  was  completely  out  of  the  range  of  his 
authority;  it  could  not  be  supposed  that  the  Company  had 
ji  right  to  do  it  themselves,  and  therefore  they  never 
could  have  given  him  authority  to  do  it.    The  plaintiff's 
remedy,  consequently,  is  against  the  station  master. 


Mellob  J.  I  am  of  the  same  opinion.  The  dis- 
tinction is  very  clear  which  limits  the  irresponsibility  of 
the  station  master  to  the  scope  of  the  implied  authority 
vested  in  him.  But  where  he  acts  in  a  manner  in  which 
the  Company  would  not  be  authorized  to  act  them- 
selves, and  mistakes  not  the  facts  but  his  authority,  it 
is  far  different.  This  case  is  very  like  an  action  against 
a  justice  of  the  peace.  If  he  acts  within  the  scope  of 
his  authority,  no  matter  how  much  he  mistakes  the  facts 
he  is  excused ;  but  if  he  mistakes  the  law  he  is  responsible. 


Shee  J.  concurred. 

(a)  1H.$C.  526. 


Rule  absolute. 
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IN  THE  EXCHEQUER  CHAMBER. 

BaRRACLOUGH   against   GrEENOUGH.  Tuesday, 

June  18th. 

In  ejectment  by  the  heir  at  law  against  the  devisee,  the  defendant  ~ 

served  on  the  plainti$  under  stat.  20  &  21  Vict.  e.  77.  s.  64.,  a  notice,   Ejectment. 
addressed  to  her  and  her  attorney,  that  he  intended  at  the  trial  "  to  adduce  Devise. 
in  evidence  the  probate  of  the  will  as  proof  of  the  devise."  The  plaintiff  Probate. 
did  not  within  four  days  of  the  receipt  of  that  notice  give  notice  to  the  20  ^  21  Vict. 
defendant  that  she  disputed  the  validity  of  the  wilL    At  the  trial  the  c.  77.  «.  64. 
defendant  produced  the  probate  of  the  will,  duly  stamped  with  the  seal  Notice  to 
of  the  Probate  Court.  dispute. 

1.  Held,  reversing  the  judgment  of  the  Court  of  Queen's  Bench,  that 
the  probate  was  not  conclusive  evidence  of  the  validity  and  contents  of 
thewilL 

2.  Semble,  that  the  notice  ought  to  be  served  on  the  attorney  or  his 
London  agent,  and  not  merely  on  the  party. 

H^HIS  was  an  appeal  against  the  decision  of  the  Court 
of  Queen's  Bench,  7  B.  tf  S.  170  (where  the  facts 
are  set  out),  in  refusing  to  grant  a  rule  to  set  aside  a 
nonsuit,  on  the  ground  of  the  Judge  at  the  trial  having 
erroneously  ruled :  First.  That  the  probate  of  the  will 
of  Ann  Thomas  produced  at  the  trial  was  conclusive 
evidence  of  the  validity  and  contents  of  that  will. 
Secondly.  That  the  notice  served  by  the  defendant 
upon  the  plaintiff  addressed  to  her  and  her  attorney 
was  a  good  and  sufficient  notice  sufficiently  served 
within  the  meaning  of  stat.  20  &  21  Vict.  <:.  77.  #.  64. 

Stat.  20  &  21  Vict  c.  77.  *.  61.  4<  Where  proceedings 
are  taken  under  this  Act  for  proving  a  will  in  solemn 
form,  &&,  or  where  in  any  other  contentious  cause  or 
matter  under  this  Act  the  validity  of  a  will  is  disputed/' 
unless  the  will  affects  only  personal  estate,  the  heir  at 
law  shall  be  cited  or  summoned  in  like  manner  as  the 
next  of  kin. 

Sect.  62.  "Where  probate  of  such  will  is  granted 
after  such  proof  in  solemn  form,  or  where  the  validity 
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1867.       of  the  will  is  otherwise  declared  by  the  decree  or  order 
Babra-      in  such  contentious  cause  or  matter  as  aforesaid,  the 
°™"0H      probate,  decree,  or  order  respectively  shall  enure  for  tbe 
Grienhough.  benefit  of  all  persons  interested  in  the  real  estate  aflbcted 
by  such  will,  and  the  probate  copy  of  such  will,  or  the 
letters  of  administration  with  such  will  annexed,  or  a 
copy  thereof  respectively,  stamped  with  the  seal  of  Her 
Majesty's  Court  of  Probate,  shall  in  all  Courts,  and  in 
all  suits  and  proceedings  affecting  real  estate!  of  what- 
ever tenure,  (save  proceedings  by  way  of  appeal  under 
this  Act,  or  for  the  revocation  of  such  probate  or  admin- 
istration!) be  received  aa  conclusive  evidence  of  the 
validity  and  contents  of  such  will,  in  like  manner  as  a 
probate  is  received  in  evidence  in  matters  relating  to 
the  personal  estate ;"  &c 

Sect  64.  "  In  any  action  at  law  or  suit  in  equity,  where, 
according  to  the  existing  law,  it  would  be  necessary  to 
produce  and  prove  an  original  will  in  order  to  establish 
a  devise  or  other  testamentary  disposition  of  or  affecting 
real  estate,  it  shall  be  lawful  for  the  party  intending  to 
establish  in  proof  such  devise  or  other  testamentary 
disposition  to  give  to  the  opposite  party,  ten  days  at 
least  before  the  trial  or  other  proceeding  in  which  the 
said  proof  shall  be  intended  to  be  adduced,  notice  that 
he  intends  at  the  said  trial  or  other  proceeding  to  give 
in  evidence  as  proof  of  the  devise  or  other  testamentary 
disposition  the  probate  of  the  said  will  or  the  letters  of 
administration  with  the  will  annexed,  or  a  copy  thereof 
stamped  with  any  seal  of  the  Court  of  Probate ;  and  in 
every  such  case  such  probate  or  letters  of  administration, 
or  copy  thereof  respectively,  stamped  as  aforesaid,  shall 
be  sufficient  evidence  of  such  will  and  of  its  validity  and 
contents,  notwithstanding  the  same  may  not  have  been 
proved  in  solemn  form,  or  have  been  otherwise  declared 
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valid  in  a  contentious  cause  or  matter,  as  herein  pro-        1867. 
vided,  unless   the  party  receiving   such  notice  shall,       HA»P<t_    " 
within  four  days  after  such  receipt,  give  notice  that  he  .    °™™H 
disputes  the  validity  of  such  devise  or  other  testamentary  Gbsbmhouoh. 
disposition." 

The  case  was  argued  before  Martin  B.,  Willis  J., 
Chaknsll  B.,  Kbating  J.,  Pigott  B.  and  Smith  J. 

Gibbons  (Macrae  Moir  with  him),  for  the  plaintiff — 
First    Stat.  20  &  21  Vict  c.  77.  s.  62.  makes  probate 
granted  after  proof  in  solemn  form  conclusive  upon  the 
heir  at  law,  sect.  61  having  required  that  he  shall  have 
been  cited  or  summoned  in  the  proceedings  for  proving 
the  will :  sect.  64  makes  the  probate  in  common  form 
efficient   evidence,  but  open  to  contradiction.      The 
statute  is  careful  of  the  rights  of  the  heir;  for  sect  68 
contains  a  proviso  that  the  probate  though  proved  in 
solemn  form  shall  not  affect  him  unless  he  has  been 
cited  or  made  party  to  the  proceedings,  and  a  fortiori 
the  same  condition  must  be  implied  in  sect.  64.    The 
Statute  of  Frauds,  29  Car.  2.  c.  3.  $.  5.,  for  the  protec- 
tion of  the  heir  required  that  a  will  of  real  property 
should  be  attested  by  three  or  four  credible  witnesses ; 
Bmdson  v.  Kersey  (a),  per  Lord  Camden,  McGregor  v. 
Topham  (4),  per  Lord  Brougham ;  and  on  the  trial  of  an 
issue  out  of  Chancery  or  when  a  suit  is  instituted  by  the 
devisee  to  establish  the  will  the  heir  at  law  is  entitled 
to  have  all  the  attesting  witnesses  called  in  order  that      , 
the  execution  of  the  will  may  be  thoroughly  sifted; 
Booth  v.   Blundell  (c)  and  Bowman  v.   Bowman  (rf), 
Andrew  v.  Motley  (e)  per  Byles  J. 

(•)  4  Burn  Bed.  JL  116. 119—120,  9th  ed. 

(b)  3  H.  L.  C.  132. 155.  (<?)  19  F«.  494. 

(<*)  2  M.  #  Sob.  501.  (#)  12  C.  JB.  N.  S.  514.  527. 
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1867.  Secondly.  To  entitle  the  defendant  to  give  the  probate 

Babba_      in  evidence  the  notice  ought  to  have  been  served  on  the 
0L^1,0H       attorney  of  the  plaintiff  or  his  London  agent :  notice  to 
Greehhough.  the  plaintiff  was  insufficient;  Howard  v.  Ramsbottom(a), 
Margettson  v.  Rush (4),  Thompson  v.  Billing  (c).    [Chan- 
neli  B.  Notice  is  a  proceeding  in  the  cause,  and  the  prac- 
tice is  clear  that  the  service  must  be  on  the  attorney.] 
The  phrase  "the  opposite  party"  in  sect.  64  is  the  same 
as  in  Reg.  Gen.  Hit  T.  1853,  r.  167,  by  which  it  is 
ordered  that  "  in  all  cases  whei$  a  plaintiff  shall  have 
sued  out  a  writ  in  person,  or  a  defendant  shall  have 
appeared  in  person,  and  either  party  shall  by  an  attorney 
of  the  Court  have  given  notice  in  writing  to  the  opposite 
party,  or  the  attorney  or  agent  of  such  party,  of  such 
attorney  being  authorised  to  act  as  attorney  for  the 
party  on  whose  behalf  such  notice  is  given,  all  pleadings, 
notices,  &c,  and  other  proceedings,  which  according  to 
the  practice  of  the  Courts  are  to  be  delivered  to  or 
served  upon  the  party  on  whose  behalf  such  notice  is 
given  shall  thereafter  be  delivered  to  or  served  upon 
such  attorney /*  (See  1  E.  §•  B.  App.  p.  xxvii.)    Where 
the  party  and  his  attorney  reside  in  different  places  the 
effect  of  serving  the  notice  on  the  party  might  be  that 
several  days  would  elapse  before  the  notice  could  reach 
the  attorney,  and  advice  be  taken  on  it.    It  could  not 
have  been  intended  that  the  consequences  pointed  out 
in  sect  64  should  follow  in  the  case  of  a  party  who  may 
.   be  presumed  inops  consilii. 

Manisty,  contra.— First.    The  language  of  sect.  64, 
which  says  that  the  probate  €f  shall  be  sufficient  evidence 

(a)  3  Taunt.  526.  (ft)  8  DowL  388. 

(e)  2  DowL  JV.  8. 824. 
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of  such  will,"  that  is,  of  the  due  execution  of  it i€  and  of        1867. 

its  validity  and  contents/'  means  that  the  probate  may  be       Barra- 

read  as  if  the  execution  of  the  will  was  proved,  and  that       CL^aH 

it  shall  be  sufficient  for  the  cause;  otherwise  the  defen-  Omemowm. 

dant  must  go  to  trial  prepared  with  all  his  evidence, 

though  he  haa  received  no  notice  that  the  validity  of  the 

will  is  disputed ;  and  the  enactment  will  be  useless  for 

saring  expense.     The  rights  of  the  heir  at  law  are  not 

concluded,  for  he  can  bring  another  ejectment  [  fVilles  J. 

Production  of  a  deed  or  will  thirty  years  old  from  the 

proper  custody  is  sufficient  proof  thereof:  "  conclusive 

evidence0   and  t€  sufficient    evidence"  are  terms  with 

which  we  are  all  familiar.    The  former  is  used  in  the 

Bankruptcy  Act,  6  G.  4.  c.  16.  s.  92.,  and  the  latter  in 

The  Bankruptcy  Act,   1861,   24  &  25   Vict.  c.  184. 

«.  161.     Channel!  B.     Sect.  64  of  this  statute  makes 

the  probate   sufficient  "in  any  action  at  law  or  suit 

in   equity,"    not   only  in    ejectment.]     The    plaintiff 

might  in  order  to  avoid  the  effect  of  the  section  elect 

to  be  nonsuited.     [Pigott  B.    But  the  notice  might 

be  from  the  plaintiff.]    The  Court  has  jurisdiction  to 

prevent  injustice  being  done.     [fVilles  J.  The  language 

in  sect.  64  is  "  sufficient  evidence  of  such  will  and  of 

its  validity  and  contents ;"  the  framer  of  the  Act  seems 

to  have  grown  tired  of  using  the  same  words;  in  sect. 

62  the    language  is  not  so  ambiguous,    "conclusive 

evidence  of  the  validity  and  contents  of  such  will." 

Pigott  B.  The  argument  for  the  defendant  is,  that  the 

words  in  sect.  64  ''notwithstanding  the  same  may  not 

have  been  proved  in  solemn  form"  are  equivalent  to 

"  as  if  the  same  had  been  proved  in  solemn  form."] 

Secondly.   The  service  of  the  notice  on  the  party  was 
good;  but  it  is  unnecessary  to  decide  the  point  because 
vol.  vtii.  2  t  b.  &  s. 
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1867.       on  the  receipt  of  the  notice  the  plaintiff  forwarded  it  to 

Baera-       her  attorney;  and,  though  the  day  on  which  he  received 

clouoh       jt  ifi  not  8tatedj  he  aiiowej  a  weet  froni  the  receipt  of 

GRwmowii.  the  notice  ^  fae  plaintiff  to  paaB  before  g^fling  the 

counter  notice. 

Gibbon,  in  reply. — The  Legislature  used  the  word 
"  sufficient"  in  the  sense  given  to  it  judicially  as  equiva- 
lent to  primfi  facie,  not  as  equivalent  to  "conclusive." 
[He  cited  Booker  v.  Booker  (a)  as  to  sufficient  evidence 
of  a  marriage,  Watts  v.  Thorpe  (b)  as  to  sufficient  proof 
of  a  petitioning  creditor's  debt,  Smith  v.  Young  (c)  as 
to  sufficient  evidence  of  a  conversion;  also  Bad  v. 
Margison  (d),  Donby  v.  Poole  (e)  per  Stuart  V.  C, 
Watson  t.  King  (/),  Doe  d.  Gunson  v.  Welch  (g\] 
[miles  J.  By  The  Common  Law  Procedure  Act,  1852, 
15  &  16  Vict.  c.  76. «.  119.,  an  affidavit  of  service  of 
notice  to  produce  in  respect  of  which  notice  to  admit 
shall  have  been  given,  with  a  copy  of  the  notice  to 
produce  annexed  to  the  affidavit  "  shall  be  sufficient 
evidence  of  the  service  of  the  original  of  such  notice."] 
In  Nothard  v.  Pepper  (A)  Erie  C.  J.  said,  "An  enact- 
ment altering  the  law  as  to  evidence,  and  creating 
statutory  evidence  whereby  the  rights  of  parties  may  be 
defeated,  must  be  construed  strictly." 

Martin  B.  We  are  all  of  opinion  that  the  judgment 
given  by  the  Court  of  Queen's  Bench  should  be  set 
aside  and  a  new  trial  had.    The  question  depends  on 

(a)  33L.J.RAf.fA.42;  9  Jur.  N.  8. 1829. 

(&)  1  Camp.  376.  (c)  1  Camp.  439. 

(d)  1  Camp.  469.  («)  7  L.  T.  N.  8.  240;  10  W.  &51& 

(/)  4  Camp.  272.  274.  (g)  4  Camp.  264-6. 

(A)  17  C.  B.  N.  S.  39.  60. 


▼. 
Gebshhovob. 
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the  64th  section  of  stat  20  &  21  Vict.  c.  77.,  preceded        1867. 
by  two  others  which  are  material  to  shew  what  is  its  true       Bakha- 
construction.     [His  Lordship  read  the  62nd  section.]        ct0VQ* 
That  is  a  plain  and  intelligible  enactment.    In  the  case 
of  personal  estate  the  probate  granted  by  the  Ecclesias- 
tical Court  is  conclusive  of  the  validity  and  contents  of 
the  will ;  and  sect.  62  enacts  that  probate,  when  granted 
after  the  will  has  been  proved  in  solemn  form  or  its 
validity  has  been  otherwise  declared  under  the  Act,  shall 
have  the  same  effect  in  all  Courts  and  in  all  suits  and 
proceedings  affecting  real  estate.  The  63rd  section  makes 
a  very  proper  exception  that  where  the  heir  has  not 
received  notice  of  the  proceedings  the  probate  shall  not 
be  evidence  against  him;  for  he  ought  to  have  full 
opportunity  to  contest  the  validity  of  the  will.     Then 
comes  the  64th  section.     [His  Lordship  read  it.]     At 
the  trial  of  this  cause  the  same  effect  was  given  to 
probate  of  a  will  under  this  section  as  would  be  given 
to  it  under  the  62nd  section,  by  which  it  is  declared 
to  be  "  conclusive  evidence  of  the  validity  and  contents 
of  the  will,  in  like  manner  as  a  probate  is  received  in 
evidence  in  matters  relating  to  personal  estate/1    But  it 
is  to  be  observed  no  such  language  is  used  in  the  64th 
ration.     On  the  contrary  it  seems  purposely  avoided. 
The  language  is,  that  it  shall  be  "  sufficient  evidence  of 
such  will  and  of  its  validity  and  contents •"  and  that  has 
a  well  known  bearing  on  the  trial  of  causes  affecting 
the  title  to  real  property.     The  original  will  is  in  the 
custody  of  the  Court  of  Probate :  and  it  was  a  most 
expensive  proceeding  to  bring  it  down  to  the  Assizes, 
for  that  Court  would  not  trust  it  out  of  the  possession 
of  one  of  its  officers,  and  I  have  seen  the  officer  kept 
waiting  many  days  at  the  Assizes  at  great  expense  in 
2  t  2 


630 


EXCH.   CH.  TRINITY  VACATION. 


1867.       order  to  produce  a   will.    The  64th  section  has   a 
Barra-      useful  effect  in  preventing  that  expense.     Also  it  is 
w.  usual  m  the  case  of  an  issue  out  of  Chancery  to  produce 

all  the  attesting  witnesses;  and  The  Common  Law 
Procedure  Act,  1854, 17  &  18  Viet,  c  126,  s.  26.,  which 
renders  it  unnecessary  to  call  an  attesting  witness,  applies 
only  to  instruments  to  the  validity  of  which  attestation 
was  not  requisite.  And  I  suppose  that  sect  64  of 
stat.  20  &  21  Vict  c.  77.  dispenses  with  the  necessity  of 
calling  either  of  them.  But  there  is  nothing  in  the 
section  to  shew  that  the  opposite  party,  notwithstanding 
he  does  not  give  notice  that  he  disputes  the  validity  of  the 
will,  may  not  prove  that  the  testator  was  incompetent 
and  the  will  invalid.  The  true  meaning  of  the  section  is 
this,  that  where  notice  has  been  given  of  the  intention  to 
use  the  probate  in  evidence,  and  the  opposite  party  does 
not  give  a  counter  notice  within  four  days,  the  probate 
without  more  shall  be  primfi  facie  evidence  of  the 
validity  of  the  will  and  the  competency  of  the  testator; 
in  other  words,  the  probate  alone  will  be  sufficient 
evidence  to  go  to  the  jury  of  a  devise  of  realty,  bnt  the 
opposite  party  may  call  evidence  to  shew  that  the  will  is 
not  valid  or  that  the  testator  was  not  competent  There- 
fore there  must  be  a  new  trial,  and  the  case  will  be 
'  tried  on  the  evidence  then  to  be  given. 

We  do  not  decide  as  to  service  of  the  notice,  bnt  in 
the  books  of  practice  it  is  said  that  if  a  party  to  an  action 
is  represented  by  an  attorney  the  service  must  be  made 
on  the  attorney,  and  it  would  be  irregular  to  serve  the 
client  instead  of  him. 

The  rest  of  the  Court  concurring, 

Judgment  reversed 
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[1868.] 

Hudson  against  Edb.  [Monday, 

*  May  11th.] 


Held  by  this  Court,   and  affirmed  by  the  Exch.  Chamber,   that    MariiimMi/t 
the  exception  in  a  charterparty,  whereby  a  certain  number  of  laying    ch^^LTu,' 
days  is  allowed  to  the  charterer,  that  "  detention  by  ice"  is  not  to  be    7^'~*£  y" 
reckoned  as  such,  applies  where  the  ice  not  only  renders  access  to  the   jSS&J?^ 
ship  impracticable  in  the  port  itself,  but  blocks  up  a  riTer  by  means  of  £iemton  °9 
which  alone  the  intended  cargo  can  be  conveyed  to  the  port 

rPHIS  was  a  very  long  special  case,  in  which  the  Court 
was  at  liberty  to  draw  any  inference  from  the  facts 
which  might  be  drawn  by  a  jury.  The  actual  question  in 
dispute  however  lay  in  a  comparatively  narrow  compass. 
The  defendant  chartered  the  plaintiff's  vessel,  The 
Frio,  by  a  charterparty,  dated  London,  17th  September, 
1862,  of  which  the  material  parts  were  that  the  vessel 
should  proceed  to  "  SuUnah,  or  outside  in  sufficient 
depth  of  water  to  load  the  ship,  or  so  near  thereto  as 
she  may  safely  get,  and  there  load  from  the  agents  of 
the  merchants  a  full  and  complete  cargo  of  grain  or  seed 
at  shipper's  option.  Sufficient  grain  or  seed  to  ballast 
the  vessel  to  be  supplied,  if  required,  before  final  dis- 
charge of  outward  cargo :  time  so  occupied  not  to  count 
as  lay  days  *  *  *  The  cargo  to  be  brought  to  and 
taken  from  alongside  the  ship  at  the  ports  of  loading  and 
discharge  at  the  charterer's  expense  and  risk  *  *  * 
Thirty  running  days  are  to  be  allowed  the  merchants  (if 
the  ship  be  not  sooner  dispatched)  for  loading  and  un- 
loading, and  ten  days,  on  demurrage  over  and  above  the 
said  laying  days,  at  6/.  a  day.  Detention  by  ice  and 
quarantine  not  to  be  reckoned  as  laying  days.11  The  ship 
was  delayed,  during  the  time  as  to  which  the  dispute 
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[1868.]  arose,  not  by  ice  in  the  port  of  Sutinah  rendering 
Hudsoh  impossible  the  access  to  her  of  lighters  from  which 
Eds.  car8°  ^ghfc  in  the  usual  course  of  the  Danube  grain 
trade  have  been  transferred  to  her  hold,  but  by  the 
obstruction  of  the  navigation  between  Sutinah  and  ports 
higher  up  the  Danube  by  reason  of  the  river  becoming 
frozen  over. 

At  the  port  of  Sulinah  itself  there  are  no  storehouses 
available  to  the  merchants  in  which  cargoes  of  grain 
may  be  kept  for  loading  vessels.  The  grain  is  kept  at 
ports  higher  up  the  river,  and  according  to  the  course  pf 
the  grain  trade  of  that  river  cargoes  are  brought  by 
steam  lighters  down  the  river  and  over  the  bar  at  its 
mouth  to  ships  awaiting  their  loading  at  Sutinah. 
Galatz,  one  of  these  ports,  was  stated  in  the  case  to  be 
situate  about  105  miles  from  Sutinah,  the  passage  of  the 
steam  lighters  laden  with  grain  between  the  two  ports 
being  a  run  of  eighteen  to  twenty  hours  in  fine  weather, 
and  of  two  to  three  days  in  bad  weather.  Ibrail,  in  the 
storehouses  of  which  the  captain  of  The  Frio,  acting  as 
agent  for  the  defendant,  fixed  on  the  27th  of  November 
a  cargo  for  that  vessel,  is  higher  up  the  river  than 
Galatz. 

The  Fria  was  at  Sutinah  ready  to  receive  her  cargo 
on  the  29th  November,  1862,  and  the  laying  days  com- 
menced from  that  date.  The  cargo  which  it  was  intended 
to  put  on  board,  and  which  in  fact  was  afterwards  put 
on  board,  was  at  that  time  at  Galatz.  On  the  5th 
December,  1862,  an  unusually  early  date  for  the  obstruc- 
tion of  the  navigation  by  ice,  the  Danube  became  frozen 
over  above  Sulinah,  and  so  continued  until  the  8th 
February  of  the  ensuing  year,  1868. 

It  was  well  known  to  persons  in  the  grain  trade  at 
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London,  Constantinople  and  Sulinah,  before  and  at  the      [1863.] 
time  of  effecting  the  charterparty,  but  not  known  to  the       Humon 
plaintiff  or  his  broker,  that  when  there  is  ice  in  the         E^ 
Danube  between  Galatz  or  the  other  storing   places 
and  Sulinah  the  navigation  becomes  difficult  for  steam 
lighters,  and  when  the  river  is  frozen  impossible. 

Between  the  29th   November,  when    The  Fria  was 
ready  to  receive  her  cargo,  and  the  16th  December,  that 
is,  for  more  than  half  the  time  allowed  for  loading  and 
unloading,  several  vessels  lying  in  the  port  of  Sulinah 
were  loaded  with   grain,  their  cargoes    having    been 
brought   down  the  river  between  the  29th  November 
and  the  5th  December.    The  Court  inferred  that  in  the 
usual  course  of  shipment  at  Sulinah  the  lighters  await 
there  for  some  time  the  convenience  of  the  ships  to  be 
loaded  from  them.    It  was  expressly  agreed  that  suffi- 
cient grain  or  seed  to  ballast  the  ship  should,  if  required, 
be  supplied  before  the  final  discharge  of  her  outward 
cargo.     No  cargo  had  been  provided  by  the  defendant 
even  for  this  purpose,  and  the  entire  discharge  of  the 
outward  cargo  was  thereby  delayed  until  the  6th  De- 
cember, when  other  ballast  was  taken  in  by  the  cap- 
tain.   From  the  16th  to  the  20th  December  the  port  of 
Sulinah  was  frozen,  and  all  communication  between  the 
ships  in  it  and  the  shore  was  cut  off.     Between  the 
24th  and  the  27th  the  other  vessels,  above  referred  to  as 
having  been  loaded  between  the  29th  November  and  the 
5th  December,  were  enabled  to  start  on  their  respective 
voyages. 

The  case  was  argned  in   Easter  Term,   May  7th, 
before  Cockbubn  C.  J.,  Blackburn  and  Shee  JJ. 

Mdluh  (Archibald  with  him),  for  the  plaintiff.— It. 
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[1868.]      is  clear  that  if  the  obstruction  by  ice  were  in  the  port 
Hudbom       of  loading  the  charterer  would  be  excused ;  Barret  v. 
j£B  Button  (a),  Kearon  v.  Pearson  (b).     Here  the  loading 

was  prevented  by  ice  on  the  Danube,  rendering  it  impos- 
sible to  bring  the  intended  cargo  to  the  port  of  loading 
from  places  above  it;  and  the  other  side  will  contend 
that  this  has  the  same  effect  But,  in  the  absence  of 
express  provision  to  the  contrary,  all  the  stipulations  in 
a  charterparty  are  to  be  looked  at  solely  with  reference 
to  what  takes  place  either  during  the  voyage  or  at  the 
port  of  loading  or  the  port  of  discharge.  If  detention 
by  ice  anywhere  beyond  the  port  of  loading  is  enough, 
where  can  we  stop  ?  Would  any  obstruction,  however 
high  up  the  Danube,  suffice ;  or  an  obstruction  against 
coming  to  a  storing  place  on  that  river  from  a  place  still 
farther  off? 

Sir  George  Honyman  {Gibson  with  him),  for  the 
defendant — The  question  does  not  depend  on  the  mean- 
ing of  the  parties  alone,  but  on  their  language  taken  in 
conjunction  witn  the  practice  of  the  grain  trade.  The 
cases  cited,  to  which  may  be  added  PringU  v.  Molktt(c), 
clearly  shew  that,  but  for  the  exception  in  the  charter- 
party  of  detention  by  ice,  the  defendant  would  be  respon- 
sible from  the  moment  the  vessel  was  loaded  at  SuUnah. 
The  provision  in  the  charterparty  that  the  vessel  was  to 
be  ballasted  by  grain  shews  that  the  charterer  was 
bound  to  have  some  ready  at  Sulinah  previous  to  her 
arrival.  Schilizzi  v.  Deny  (d)  is  a  case  of  the  Danube 
being  obstructed  by  ice,  but  it  is  not  applicable  here. 

Cur.  adv.  vuU. 

(a)  4  Cavtp.  a33.  (b)  7  H.  #  N.  386. 

(c)  6  M.  #  W.  80.  (<*)  4  E.  #  B.  873. 
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June  29.     The  judgment  of  the  Court  was  now  deli-      [1868.] 
vei*d  by  Hdmon 


Blackburn  J.  (After  fully  stating  the  facts.)  The 
question  in  this  case  depends  on  the  construction  to  be 
put  on  the  words  "  detention  by  ice  and  quarantine  not  to 
be  reckoned  as  laying  days"  the  other  stipulations  in  the 
charterparty  being  material  only  in  so  far  as  they  explain 
the  meaning  of  this  provision.  It  was  not  disputed 
that  the  days  during  which  the  port  of  Sulinah  was 
frozen  over  so  that  all  communication  with  the  shore 
was  cut  off  were  not  to  be  reckoned  as  laying  days;  but 
the  question  was  whether  the  days  during  which  the 
river  above  Sulinalt  was  frozen,  though  Sulinah  itself 
was  free,  were  to  be  reckoned  as  lay  days ;  in  the  former 
case  the  plaintiff  was  entitled  to  recover ;  or  were  to  be 
considered  as  "  detention  by  ice/'  in  the  latter  case  the 
defendant  had  paid  enough  money  into  Court  and  is 
entitled  to  judgment. 

It  was  contended  on  behalf  of  the  plaintiff  that  the 
words  "  detention  by  ice  not  to  be  reckoned  as  lay  days" 
must  be  construed  with  reference  to  the  object  for  which 
in  the  preceding  clause  the  lay  days  are  stated  to  be 
allowed,  viz.,  for  loading  and  unloading,  and  that  no 
obstruction  by  ice  is  within  the  meaning  of  those  words 
except  an  obstruction  by  ice  in  contact  with  or  near  or 
about  the  ship,  and  interposing  such  a  barrier  against 
the  access  of  lighters  alongside  of  her  as  practically  to 
prevent  or  interrupt  the  actual  work  of  loading. 

For  the  defendant  it  was  contended  that,  regard  being 
had  to  the  circumstances  under  which  shipments  take 
place  at  the  mouth  of  the  Danube,  and  particularly  the 
fact  that  the  storehouses  which  supply  grain  to  ships  lying 


▼. 
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[1868.]  at  Sulinah  are  at  a  distance  of  about  100  miles  from  that 
Homov  port,  the  words  "  detention  by  ice"  must  be  taken  to 
£^'i.  include  not  only  the  prevention  and  interruption  by  ice 
of  the  actual  work  of  loading,  t.  e.  of  bringing  along- 
side the  ship  in  lighters,  and  transferring  from  them  to 
the  ship's  hold,  cargo  brought  down  to  Sulinah  in  fulfil- 
ment of  the  charterparty,  but  also  the  delaying  of  the 
ship's  loading  by  reason  of  the  detention  by  ice  of 
lighters  during  any  part  of  the  time  allowed  for  loading 
and  unloading  and  at  any  distance  from  Sulinah. 

The  solution  of  the  question  depends  upon  the  in* 
ference  of  fact  to  be  drawn  from  the  statements  as  to 
the  nature  of  the  port  of  Sulinah,  which  are  set  forth 
in  the  case. 

The  merchant,  by  a  charterparty,  engages  to  bring 
down  the  cargo  to  the  port  of  loading  and  to  receive  it 
at  the  port  of  discharge  within  the  laying  days,  and  he 
is  answerable  for  any  detention  arising  from  his  failure 
to  do  so  from  whatever  cause,  unless  he  protects  himself 
by  a  stipulation ;  and  the  stipulation  "  detention  by  ice 
and  quarantine  not  to  be  reckoned  as  laying  days"  was 
dearly  meant  to  protect  the  merchant    But  for  this 
stipulation,  although  ice  or  quarantine  prevented  the 
merchant    from    bringing   cargo    alongside   the  ship 
according    to   his  contract,  the  shipowner  would  be 
entitled  to  recover  for  the  detention  of  his  ship  during 
every  day  beyond  the  laying  days.    Moreover,  to  use 
the  words  of  Lord  Ellenborough  in  Barker  v.  Hodg- 
son (a),  the  merchant  "  is  the  adventurer,  who  chalks 
out  the  voyage,  and  is  to   furnish  at  all  events  the 
subject  matter  out  of  which  freight  is  to  accrue."    He 
is  in  most  cases,  as  he  certainly  was  in  the  present 
(a)  3  Jf.  #£267.270. 
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instance,  the  party  beat  acquainted  with  the  trade  for      [1868.] 
which  the  ship  is  taken  up,  and  with  the  difficulties       HuD801l 
wbich  may  impede  the  performance  by  him  of  his  con-        E£B 
tract.    Words  therefore  in  a  charterparty  relaxing  in 
his  favour  a  clause,  by  which  an  allowance  to  him  of 
time  for  a  specified  object  is  in  the  interest  of  the  ship 
precisely  limited,  must  be  read  as  inserted  on  his  re- 
quirement, and  construed  at  the  least  with  this  degree 
of  strictness  against  him,  that  they  shall  not  have  put 
upon    them    an    addition   to  their  obvious    meaning. 
Nevertheless  where  that  meaning  is  ambiguous,  as  it  is 
in  the  present  case,  we  think  it  must  be  gathered  from 
the  surrounding  circumstances  to  which  the  charter- 
party  was  intended  to  apply. 

Now,  the  stipulation  that  detention  by  ice  shall  not  be 
reckoned  as  laying  days  must  be  taken  to  mean  that  those 
days  on  which  ice  made  it  impossible  to  bring  cargo  along- 
side and  to  go  on  with  the  loading  should  be  excluded. 
And,  inasmuch  as  from  the  nature  of  the  case  the  cargo 
had  to  be  brought  down  the  river  after  the  arrival  of 
the  ship,  the  loading  would  be  equally  interrupted,  and 
detention  equally  ensue,  by  reason  of  the  navigation 
of  the  river  becoming  impeded  by  ice,  as  it  would  be 
by  the  lighters  being  prevented  from  coming  alongside 
of  the  vessel  by  ice  in  the  port.     It  was  very  properly 
admitted  that  those  days  on  which  the  port  was  frozen 
so  that  there  could  be  no  communication  with  the  shore 
were  to  be  excluded,  inasmuch  as  detention  by  ice  would 
occur  so  soon  as  the  lighters  by  which  the  grain  was  to 
be  conveyed  to  the  ship  were  prevented  from  getting 
access  to  her.     Still,  as  we  have  seen,  the  cargo  has  to 
be  brought  to  the  ship,  not  from  the  port  of  Sulinah,  but 
from  the  storehouses  at  the  ports  up  the  river,  and  the 
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[1868.]      lighters  are  as  much  prevented  getting  to  the  ship  by 
Hudsom      reason  of  ice  in  the  one  case  as  in  the  other. 
E*^  It  is  true  that  though  these  facts  were  well  known 

to  persons  in  the  grain  trade  at  London,  Constantinople 
and  Sulinah,  before  and  at  the  time  of  effecting  this 
charterparty,  they  were  not  known  to  the  plaintiff  and 
his  broker.    But  the  ignorance  of  the  plaintiff  and  his 
broker  cannot  affect  the  question  as  to  what  was  the 
way  in  which  in  this  port  cargo  could  be  brought  along- 
side the  vessel,  or  how  detention  in  the  loading  of  the 
vessel  could  arise ;  now  we  think  on  the  statement  in 
the  case,  that  the  only  way  in  which  cargo  could  be 
brought  was  down  the  Danube,  and  consequently  that 
the  freezing  up  of  that  river  immediately  above  Sulinah 
rendered  it  impracticable  to  bring  any  cargo  alongside. 
If  there  had  been  a  railway  or  any  other  practicable 
mode  by  which  cargo  might  have  been  brought  by  land 
to  Sulinah,  or  if  the  lower  part  of  the  Danube  had  been 
left  free  so  that  cargo  might  have  been  brought  from 
some  places  on  the  Danube,  though  the  ice  blocked  up 
the  river  below  the  place  where  the  cargo  was  lying, 
we  might  have  come  to  a  different  conclusion,  but  as  it 
is  we  think  the  defendant  is  entitled  to  judgment 

The  fact  that  had  the  defendant  used  greater  diligence 
he  might  have  loaded  the  ship  before  the  navigation  was 
interrupted  does  not,  we  think,  affect  the  question.  The 
defendant  was  entitled  to  the  benefit  of  the  whole  of 
the  laying  days,  and  would  have  had  full  time  to  load 
his  cargo  but  for  the  interruption  to  the  navigation  by 
ice.  He  is  entitled  to  the  advantage  which  the  stipula- 
tion gives  him,  and  the  loss  arising  from  the  detention 
must  fall  on  the  shipowner  who  has  agreed  to  these 
terms. 

Judgment  for  the  defendant. 
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[1868.] 
Error  having  been  brought  on  this  judgment,  the      Hudsov 
case  was  argued    on  the  4th  February,   1868 :   before         £,;* 
Kelly    C.   B.,    Willes,    Keating   and    Smith  JJ., 
Bbamwell  and  Channell  BB. 

Archibald,  for  the  plaintiff.— Detention  by  ice  in  this 
charterparty,  being  coupled  with  detention  by  quaran- 
tine, must  have  the  same  meaning,  u  e.,  detention  in 
the  port  itself.  [He  cited  Kearon  v.  Pearson  (a).]  In 
Prinale  v.  MolUtt  (b)  Lord  Abinger  says,  p.  83,  "  The 
meaning  of  '  running  days9  is,  that  the  freighter  shall 
not  waste  time  in  loading  and  unloading/'  The  intended 
cargo  might  have  been  brought  to  the  port  of  loading 
by  sledges,  and  before  the  arrival  of  the  ship. 

•  Sir  George  Honyman  ( Watkin  Williams  with  him), 
for  the  defendant — The  defendant  is  entitled  to  judgment 
for  the  reasons  given  by  the  Court  below.    Where  all  fc 

communication  between  the  port  of  loading  and  all 
places  from  which  grain  could  be  brought  to  it  is  cut  off 
by  insuperable  obstacles  the  charterer  is  excused  under 
this  exception  in  the  charterparty. 

Archibald,  in  reply. — It  was  not  the  usage  to  keep 
cargo  like  this  in  store  at  the  port  of  loading.  As  there 
we  several  storing  places  on  the  river,  any  of  which  might 
be  blockaded  by  ice,  if  the  argument  on  the  other  side 
ift  to  hold,  the  ship  might  be  detained  at  Sulinah  during 
the  whole  winter. 

Cur.  adv.  vult 

(a)  7H.#N.  386.  (6)  6  M.  #  W.  80. 
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[1868.]  The  judgment  of  the  Court  was  now  delivered  by 


HuMOH 


Ed*^  Kelly  C.  B.     This  was  an  action  upon  a  charter- 

party,  in  which  the  question  arose  whether  the  detention 
of  the  ship  in  the  port  of  Sulinah,  occasioned  under  the 
circumstances  hereafter  stated,  was  a  detention  by  ice 
within  the  meaning  of  the  following  words  in  the  charter* 
party:  "detention  by  ice  and  quarantine  not  to  be 
reckoned  as  laying  days," 

The  vessel  in  question  proceeded  to  the  port  of  SuSnah 
to  take  in  a  cargo  of  grain.  Six  of  the  lay  days  out 
of  thirty  elapsed  without  any  of  the  cargo  having  been 
put  on  board  the  vessel.  On  the  seventh,  and  for  s 
long  time  afterwards,  although  the  port  itself  and  the 
sea  immediately  outside  were  free  from  ice,  the  river 
Danube,  from  SuKnah  upwards  as  far  as  Galatz,  a  dis- 
tance of  110  miles,  from  which  port  the  grain  was  to 
be  brought  to  be  put  on  board  the  vessel,  was  frozen 
over  or  so  encumbered  with  ice  as  to  be  impassable 
for  the  lighters  by  which  the  grain  was  to  be  con- 
veyed. It  appears  upon  the  case  as  stated  that  Galatz 
is  the  nearest  to  Sulinah  of  the  storing  places  on  the 
Danube  from  which  grain  is  brought  for  shipment 
there ;  and  that  there  exist  at  Sulinah  no  storehouses 
or  other  places  for  keeping  or  storing  grain,  and  that 
grain  is  never  kept  at  Sulinah  to  await  the  arrival  of  s 
vessel,  except  sometimes  by  The  Greek  and  Oriental 
Steam  Navigation  Company  for  their  own  steamers. 

Under  these  circumstances  we  are  of  opinion  that 
this  wss  a  detention  by  ice  within  the  meaning  of  the 
charterparty.  The  conveyance  by  the  river  between 
Galatz  and  the  ship  at  Sulinah  may  be  considered  as  a 
part  of  the  act  of  loading,  and  as  there  were  no  store: 
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houses  for  grain  at  Sulinah  the  case  seems  to  be  the      [1868.] 
same  as  if  the  ice  lay  between  the  shore,  from  which  of      Hudiov 
necessity  the  grain  must  be  brought,  and  the  vessel  in        e^ 
which  it  was  to  be  loaded,  and  so  that  the  parties  must 
have  contemplated  that  portion  of  the  river  as  a  part  of 
the  waters  through  which  the  cargo  was  to  be  conveyed 
between  the  shore  and  the  ship,  and  in  which  detention 
by  ice  was  to  be  provided  against  and  excepted  in  the 
charterparty. 

It  was  well  known  to  persons  in  the  grain  trade  that 

grain  to  be  shipped  at  Sulinah  is  brought  down  the  river 

from  Galatz  or  other  places  in  lighters,  and  that  such 

lighters  on  their  arrival  at  Sulinah  are  discharged  directly 

into  the  ship  intended  to  export  the  grain,  and  that  when 

there  is  ice  in  the  Danube  between  Galatz  and  Sulinah 

the  navigation  in  the  river  by  these  lighters  is  often 

rendered  impossible ;  and  this  therefore,  although  as  it 

happened  unknown  to  the  plaintiff  or  his  broker,  having 

been  well  known  to  persons  engaged  in  the  grain  trade 

between  ports  in  the  Lower  Danube  and  Sulinah,  must 

be  taken  to  have  been  the  basis  of  the  contract,  and 

supports    the  construction  of   this  exception    in   the 

charterparty  contended  for  by  the  defendant. 

My  brother  Wilks  has  observed,  and  we  agree  with 
him  in  opinion,  that  whenever  there  was  no  access  to 
the  ship  by  reason  of  ice  from  any  one  of  the  storing 
places  from  which  merchandize  was  conveyed  direct  to 
the  ship,  the  exception  in  the  charterparty  would  apply. 
On  the  whole  therefore  it  appears  to  us  that  the  judg 
ment  was  right,  and  should  be  affirmed. 

Judgment  affirmed. 

END   OF  TRINITY   VACATION. 
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1867»  CASES 

ARGUED   AND    DETERMINED 

IH 

THE  QUEEN'S  BENCH, 

nr 

MICHAELMAS   TERM, 

XXXI.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in 
Term  were : 

COCKBURN  C.  J.         I  SHEE  J. 

Mellor  J.  I  Lush  J. 


Monday,  Ex  parte  Hindmarch,  Re  Potts. 

November  18th. 


Quo  warranto.  Where  a  person,  though  not  duly  qualified,  is  on  the  burgees  roll  of  i 
Town  coun-  municipal  borough,  and  his  title  to  be  there  has  not  been  questioned  at 
cmOTt  the  revision  of  the  burgess  list,  in  pursuance  of  sect  18  of  stat  56  6 

5  <f  6  W.  4.  ^  4<  c-  76.,  and  he  is  afterwards  elected  a  councillor,  this  Court,  in  the 

c.  76.  «.  2&         exercise  of  its  discretion,  will  refuse  a  rule  nisi  for  a  quo  warranto  anon 

the  ground  that  he  was  not  entitled  to  be  on  the  burgess  roll  within 

sect.  28. 

rPHIS  was  an  application  on  behalf  of  Edward  Smith 
Hindmarch  for  a  rule  nisi  for  a  quo  warranto  infor- 
mation against  John  Potts,  for  exercising  the  office  of 
town  councillor  of  the  borough  of  Gateshead,  in  tie 
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county  of  Durham,  on  the  ground  that  when  elected  a       1867. 
councillor  he  was  not  entitled  to  be  on  the  burgess  list         ^ 
of  the  borough.  Hindhaboh. 

The  borough  of  Gateshead,  which  is  one  of  the 
boroughs  named  in  Schedule  (A.)  to  stat.  5  &  6  FT.  4. 
c  76.  is  divided  into  wards,  and  Potts  was  elected  on 
the  19th  August,  1867,  to  fill  up  an  extraordinary 
vacancy  in  the  town  councillors  for  the  south  ward.  He 
was  on  the  burgess  roll  which  was  revised  in  October, 
1866,  and  which  came  into  operation  on  the  1st  Novem- 
ber, 1866;  but  he  had  not  been  an  inhabitant  house- 
holder for  the  period  required  by  sect.  9. 

Heath,  in  support  of  the  motion. — By  stat.  5  &  6 
W%  4.  c.  76.  s.  28.  no  person  shall  be  qualified  to  be 
elected  to  be  a  councillor  or  an  alderman  of  any  borough 
"  who  shall  not  be  entitled  to  be  on  the  burgess  list  of 
such  borough."  The  burgess  list  mentioned  in  sect  28 
means  the  roll  as  finally  made  up  and  when  it  has  come 
into  operation,  namely,  on  the  1st  November ;  Reg.  v. 
Harvey  (a).  There  a  person  not  a  councillor  was  elected 
alderman  on  the  29th  October  to  supply  an  extraordinary 
vacancy,  his  name  being  on  the  revised  burgess  list  finally 
made  up  on  the  22nd  October,  but  not  on  the  burgess 
list  of  the  preceding  October,  and  it  was  held  that  he 
was  not  at  the  time  of  the  election  "  entitled  to  be  on 
the  burgess  list,"  and  therefore  was  not  qualified  to 
be  a  councillor,  and  not  properly  elected  alderman, 
la  Reg.  v.  %  Dixon  (b),  where  a  person  was  de  facto 
councillor  when  elected  mayor,  and  was  on  the  burgess 
foil  when  elected  councillor,  it  was  held  no  objection 
to  his  title  as  mayor  that  he  was  not  on  the  burgess 
(a)  3  Q.  B.  475.  (A)  15  Q.  B.  33. 

VOL.  VIII.  2   U  B.   &  S. 


644  MICHAELMAS  TERM. 

1867.        roll  at  the  time  of  his  election.    The  statute  regards 

^         the  title  de  jure.     [Lush  J.    Is  there  any  authority 

Hihdhabcii.   t0   8hew   that  a  ^^  ^  entitiei  in  thi8  collateral 

proceeding  to  question  whether  a  person  has  a  right  to 
be  on  the  burgess  roll  ?  Coekburn  C.  J.  And  here  the 
applicant  has  not  taken  objection  to  the  party  on  the 
revision  of  the  list  before  the  mayor  and  assessors  in 
pursuance  of  sect  18.  Lush  J.  Stat.  7  W.  4  &  1  Vkt. 
c.  78.  *.  28.  enacts  that  every  application  for  the  pur- 
pose of  calling  upon  any  person  to  shew  by  what  warrant 
he  claims  to  exercise  the  office  of  mayor,  alderman, 
councillor,  or  burgess,  shall  be  made  before  the  end  of 
twelve  calendar  months  after  the  election  or  the 
time  when  the  person  became  disqualified.  Reg.  v. 
Hodton  (a)  shews  that  an  application  for  a  quo  warranto 
against  Potts  as  a  burgess  would  have  been  too  late; 
and  yet  you  contend  that  he  is  not  qualified  to  be  a 
councillor.  Coekburn  C.  J.  A  person  when  once  on  the 
roll  is  entitled  to  remain  there  until  he  is  removed  by 
competent  authority.]  In  Reg.  v.  Hodson  (a)  Lord 
Denman  says  of  the  office  of  burgess,  "  This  is  an  annual 
office  onj[which  no  title  to  any  other  depends,"  which  is 
a  mistake.  [Lush  J.  That  case  does  not  lay  down  an 
invariable  rule.] 

Cockburn  C.  J.  This  is  an  application  to  the  discre- 
tion of  the  Court  as  Reg.  v.  Hodson  was.  The  applicant 
having  allowed  two  opportunities  of  questioning  the 
title  of  Potts  to  be  on  the  burgess  roll  to  go  by,  it  is 
extremely  unreasonable  and  inconvenient  that  his 
apparent  title  should  be  now  questioned  in  this  way. 

(a)  4  Q.B.  648,  note  (b). 
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Mellor  J.    In  order  to  be  a  town  couDcillor  a  person  1867. 

need  not  be  on  the  roll,  if  he  is  entitled  to  be  on  it.  ]^     ~ 

The  words  of  sect  28  are  "  who  shall  not  be  entitled,"  Hmmuich. 
not "  who  shall  not  be  qualified  to  be  on  the  burgess 

fat" 

Shee  and  Lush  JJ.  concurred. 

Rule  refused. 


Baker  and  others,  Executrix  and  Executors  of  Monday, 

JDAKEB,  deceased,  against   The    London   and  

South  Western  Railway  Company.  documents. 

Common  Law 

Action  by  executors  under  stat.  9  &  10  Vict  c.  93.  for  the  benefit  jg^  174-18' 
of  the  widow  and  children  of  A,   whose    death  was  occasioned  by    yict  c%  125. 

the  negligence  of  the  defendants,  a  railway  Company.    Plea,  that  the  f  yft  ' 

defendants  had  paid  to  B.  in  his  lifetime  75/L  in  satisfaction  and  dis-  j^^  against 

charge  of  all  claims.    Upon  an  order  under  The  Common  Law  Pro-  Railway  Ccm» 

cedure  Act,  1854,  17  &  18  Vict.  c.  125.  s.  50.,  for  discovery  of  documents  ^  y 

relating  to  the  matter  in  dispute  obtained  by  the  plaintiffs :  Held,  that  jj  a  jfo  Vict. 

report*  of  a  clerk  in  the  office  of  the  secretary  of  the  defendants  sent  c  93 

»y  them  to  the  deceased  to  communicate  with  him  respecting  the  acci-  j*riv#eqtd 

dent,  and  of  the  medical  officer  of  the  defendants  employed  by  them  to  eommuniea" 

visit  the  deceased  respecting  his  examination  of  the  deceased  connected  ^^ 
with  the  accident,  were  not  privileged  communications. 

'PHIS  was  an  action  by  the  plaintiffs  under  stat. 
9  &  10  Vict.  c.  93.  for  the  benefit  of  the  widow  and 
children  of  the  deceased,  who,  while  a  passenger  on  the 
railway  of  the  defendants,  received  injuries  from  their 
negligence,  which  resulted  in  his  death. 

The  defendants  pleaded :  First.  Not  guilty.  Secondly. 
That  they  paid  to  the  deceased  in  his  lifetime  75£  in 
foil  satisfaction  and  discharge  of  all  claims. 

The  deceased  met  with  an  accident  while  a  passenger 
on  the  defendants'  railway  on  the  24th  March,  1866.  The 
2c2 
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defendants  sent  their  medical  man  to  see  the  deceased  in 
order  to  ascertain  the  nature  of  the  injury,  and  also  sent  a 
clerk  in  the  office  of  their  secretary  with  a  view  to  settle 
the  amount  of  pecuniary  compensation  to  be  made  to 
him,  and  ultimately,  on  the  11th  May,  1866,  the  deceased 
agreed  to  accept,  and  signed  a  receipt  for,  75Z.  in  dis- 
charge of  all  claims  connected  with  the  accident  The 
deceased  afterwards  became  suddenly  worse,  and  died. 

Upon  an  application  by  the  plaintiffs  for  a  discovery 
of  documents  under  The  Common  Law  Procedure  Act, 
1854,  17  &  18  Vict.  c.  125.  $.  5a,  Shee  J.  made  an 
order,  in  pursuance  of  which  the  secretary  of  the 
defendants  stated  on  affidavit  that  the  documents  in 
their  possession  relating  to  the  matters  in  dispute  were 
mentioned  in  two  Schedules,  A.  and  B.,  attached  to 
the  affidavit,  and  that  they  did  not  object  to  the 
production  of  those  mentioned  in  Schedule  A.,  but 
objected  to  the  production  of  those  mentioned  in  Sche- 
dule B.  on  the  ground  that  they  were  confidential 
communications  made  to  them  by  their  agents  or 
servants  in  the  course  of  their  duty.  The  documents 
mentioned  in  Schedule  B.  were : — 

1.  Report  of  one  H.  Case  (a  clerk  in  the  secretary's 
office),  sent  by  the  Company  to  Baker,  deceased, 
to  communicate  with  him  respecting  the  accident, 
dated  the  27th  April,  1866. 

2.  Reports  of  G.J  Vine  M.  D.  (the  medical  officer 
of  the  Company,  employed  on  their  behalf  to 
visit  the  deceased,)  to  the  Company  respecting 
his  examination  of  the  deceased  R.  Baker,  con- 
nected with  the  accident  on  the  24th  March 
1866,  dated  the  3rd  April,  1866. 
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3.  Report  to  same  by  same  and  respecting  same, 
dated  the  14th  April,  1866. 

4.  Beport  to  the  Company  of  H.  Case  of  an  inter- 
view with  the  deceased  respecting  the  accident, 
on  the  3rd  May,  1866. 

On  the  13th  November,  Shee  J.  made  an  order  that 
the  plaintiffs  should  be  at  liberty  to  inspect  and  make 
copies  of  these  documents. 

Nov.  21.  C  W.  Wood  obtained  a  rule  calling  on  the 
plaintiffs  to  shew  cause  why  so  much  of  the  order  as 
related  to  the  documents  in  Schedule  B.  should  not  be 
rescinded.  [He  cited  The  Chartered  Bank  of  India 
tfc.  v.  Rich  (a).] 

An  affidavit  of  the  attorneys  for  the  plaintiffs,  in  oppo- 
sition to  the  rule,  stated  their  belief  that  the  documents 
in  Schedule  B.  related  to  the  issues  to  be  tried,  and 
that  the  production  of  them  would  materially  assist 
the  plaintiffs  in  prosecuting  their  claim,  and  would 
also  assist  .them  to  comply  with  an  order  made  by 
Blackburn  J.,  on  the  22nd  November,  that  they  should 
furnish  to  the  defendants  particulars  of  the  negligence 
complained  o£ 
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Thesiger  now  shewed  cause. — The  documents  are  not 
privileged ;  that  protection  being  confined  to  communi- 
cations between  a  client  and  his  legal  adviser,  and  all 
the  necessary  organs  by  which  such  communications  are 
effected;  1  Tayl  Ev.9  5th  ed.,  §  832.  The  Chartered 
Bank  of  India  frc.  v.  Rich  (a)  is  not  a  parallel  case ; 
there  the  documents  withheld  were  rough  notes  relating 
to  the  subject-matter  in  dispute,  from  which  a  statement 
(«)4J?.#&73. 
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was  to  be  made  and  laid  before  the  attorney  of  the 
party.  Here  the  reports  are  direct  eTidence  against  the 
defendants  of  what  were  the  symptoms  of  the  deceased 
after  the  accident,  and  the  circumstances  which  induced 
him  to  enter  into  the  compromise. 

C.  W.  Wood9  in  support  of  the  rule.— As  to  the  report 
of  the  clerk :  this  is  a  mere  fishing  application  to  dis- 
cover a  flaw  in  the  defendant's  case  with  reference  to 
the  manner  in  which  the   compromise  was  brought 
about.     Moreover  it  is  for  the  defendants  to  make  out 
the  accord  and  satisfaction;  therefore  the  documents 
relate  exclusively  to  their  case.    [Lush  J.     In  Haw- 
kins  v.    Carr  (a),   which  was  an   action   by  surviving 
partners,  to  which  the  defendant  pleaded  a  settlement  of 
accounts  with  the  deceased  partner,  interrogatories  were 
allowed  to  be  put  to  the  defendant  as  to  the  particulars 
of  that  settlement,  and  the  time  when  and  the  place 
where  it  was  entered  into.     Cochburn  C.  J.     I  stand  to 
what  I  said  in   The  Chartered  Bank  of  India  £&  v. 
Rich  (b) ;  but  that  case  is  distinguishable  from  the  pre- 
sent    The  plaintiffs  here  have  a  direct  interest  in 
knowing  the  result  of  the  interviews  between  the  de- 
ceased and  the  persons  sent  by  the  defendants  to  hold 
those  interviews  with  him :  they  are  part  of  the  history 
of  the  case.    It  is  a  desirable  practice  that  the  medical 
man  employed  by  the  Company  should  have  free  access 
to  the  patient,  in  order  that  they  may  have  information 
as  to  the  nature  of  the  accident;  but  it  would  not  be  so 
unless  the  persons  who,  in  the  event  of  his  death,  repre- 
sent him  may  have  the  inspection  sought  for.    Lush  h 
(a)  6  B.  #  8.  995,  (6)  4  B.  #  8.  73. 81. 
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In  The  Chartered  Bank  of  India  g-c.  v.  Rich  (a)  the 
documents  inspection  of  which  was  refused  were  in  effect 
the  materials  for  getting  np  the  brief  for  counsel.] 

Cockbubn  C.  J.     In   The  Chartered  Bank  of  India 
See.  y.  Rich  (a)  the  letters  were  from  the  private  confi- 
dential agents  of  one  of  the  litigant  parties,  who  had 
never   placed  themselves  in  communication  with  the 
other  party.    But  when  one  of  the  litigant  parties  holds 
communications  of  this  nature  with  the  other  party,  or 
puts  his  agent  in  communication  with  the  other  party 
for  the  purpose  of  negotiating  a  settlement,  whatever 
passes  then  ought  to  be  made  known  to  the  party  who 
represents  him.   The  case  falls  within  the  principle  acted 
upon  in  Daniel  v.  Bond  (b) :  that  was  an  action  by  a 
consignee  of  goods  against  shipowners  to  recover  for 
damage  from  unseaworthiness,  and  it  was  held  that  the 
plaintiff  was  entitled  to  inspect  and  take  copies  of  the 
shipping  documents,  because  they  were    proximately 
connected  with  the  matter  in  issue. 
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Shee  J.  gave  no  opinion. 


Lush  J.  concurred. 


(a)  4  B.  #  8.  73. 


Rule  discharged. 

(6)  9  0.  B.  N.  8. 71ft. 
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Monday, 
Nov*mber25tb. 

43G.3.C.  46. 
«.2(a). 
Arrest  on 
capias  to  hold 
to  bail. 
Mistake  as  to 
identity. 
Deposit  of 
wove*/  in  lieu 
•fbail. 
Payment. 
Action  to 
recover  back. 


Baron  Herman  de  Mesnil  against  Dakxn  and 
another.  Sheriff  of  Middlesex. 

1.  Stat.  43  G.  &  c.  46.  s.  2.  enables  a  person  arrested  upon  mesne 
process  under  a  mistake  as  to  identity,  as  well  as  persons  properly  arrest*! 
under  that  Act,  to  deposit  the  debt  and  costs  in  lieu  of  bail. 

2.  A.  B.  arrested  upon  a  writ  of  capias  to  hold  to  bail  under  sUt 
I  &  2  Vict.  e.  110.  s.  2.  against  C.  b.t  while  protesting  against  the 
arrest,  deposited  a  sum  of  money  for  debt  and  costs  under  stat.  43  G.  3. 
c.  40.  s.  2.  in  order  to  obtain  his  discharge.  The  money  was  paid  into 
Court^  by  the  sheriff,  and  a  summons  served  upon  A.  B.  by  the 
plaintiff  in  the  action  to  shew  cause  why  the  money  should  not  be 
paid  orer  to  him ;  no  cause  being  shewn  an  order  was  made  for  payment 
of  the  money  to  the  plaintiff  Held,  that  A.  B.  could  recover  back  the 
money  from  the  sheriff 

A  CTION  for  false  imprisonment,  and  to  recover  50J. 
A  which  the  plaintiff  had  been  compelled  to  pay  to 
the  sheriff's  officer  in  order  to  procure  his  release  from 
the  arrest 

On  the  trial,  before  Cockburn  C.  J.,  at  the  Sittings  in 
Middlesex  after  Hilary  Term,  1867,  the  following  facts 
were  proved. 

A  writ  of  capias  to  hold  to  bail  under  stat. 
1   &  2  Vict  c.  110.  s.  2.  had  been  issued  against  one 

(a)  It  may  be  doubted  whether  stat  43  G.  3.  c.  46.  s.  2.  is  not  now 
practically  inoperative,  seeing  that  on  its  face  it  only  applies  to  the  case 
of  persons  "  arrested  on  mesne  process  "  A  capias  to  hold  to  bail  under 
stat  1  &  2  Vict.  c.  110.  s.  2.  is  not  a  writ  of  mesne  process  in  the  sense 
in  which  it  is  used  in  the  former  statute,  but  a  proceeding  collateral  to 
the  main  proceedings  in  the  action ;  1  Chitt.  Archb.  765-6,  ,12th  ed. ; 
Ballr.  Stanley  (6  M.  #  W.  396. 398,  per  ParksB.) ;  Brown  y.  M'Millan 
(7  Id.  196  200,  per  Parke  B.).  A  similar  doubt  has  been  expressed 
relative  to  sect  3  of  stat.  43  G.  3.  e.  46.  See  1  Chitt.  Archh.  489, 12th  ed. ; 
1  Chit.  Statutes,  100,  note  (a),  3rd  ed.;  Bicketts  ▼.  Noble  (fiExck.  521. 
526,  and  again  4  Exch.  260.) 
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Baron  Oscar  de  Mesnil,  the  brother  of  the  plaintiff.  1867. 
On  this  process  the  plaintiff,  the  Baron  Herman  de  DiMksnil 
Mesnil,  was  arrested  at  his  own  residence  by  an  Dakim. 
officer  of  the  defendants,  the  sheriff  of  Middlesex.  The 
plaintiff  protested  against  the  arrest,  informing  the 
officer  that  he  was  not  the  party  against  whom  the  writ 
was  directed,  he  being  the  Baron  Herman  de  Mesnil  and 
not  Oscar  de  Mesnil,  who  was  his  brother.  The  officer 
thereupon  inquired  whether  any  other  Baron  de  Mesnil 
resided  in  the  house,  and  having  received  an  answer  in 
the  negative  declared  his  intention  of  persevering  in  the 
arrest.  The  plaintiff  then  asked  what  could  be  done  to 
prevent  the  necessity  of  his  being  removed  in  custody,  to 
which  the  officer  replied,  that  by  depositing  with  him  the 
amount  of  the  debt  and  10/.  for  costs  the  plaintiff  might 
get  rid  of  the  arrest.  A  sum  of  50/.  was  accordingly 
paid  by  the  plaintiff  to  the  officer,  and  the  latter  then 
withdrew.  The  money  thus  received  was  in  due  course 
paid  into  Court  by  the  sheriff.  Bail  not  having  been 
perfected,  or  any  step  taken  by  the  party  arrested,  a 
summons  was  served  by  Merry%  the  plaintiff  in  that 
action,  on  the  present  plaintiff,  to  shew  cause  why  the 
money  should  not  be  paid  over  to  him.  The  present 
plaintiff  however  declined  to  attend  on  the  hearing  of 
the  summons,  his  attorney  assigning  as  a  reason  an 
apprehension  that  his  client,  not  being  the  real  defendant 
in  the  action,  might,  by  attending,  be  taken  to  acknow- 
ledge the  validity  of  the  arrest,  and  thereby  prejudice 
his  right  of  action  against  the  sheriff.  No  cause  being 
shewn  on  the  summons  an  order  was  made  according  to 
its  tenor,  and  the  money  was  paid  over  to  Merry,  the 
plaintiff  in  the  original  action. 
The  jury  found  that  the  plaintiff's  brother,  Barou 
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1867.  Oscar,  was  the  person  to  whom  credit  had  been  given, 
DitUmnitL  an^  *hom  Merry  intended  to  sue,  and  awarded  20/.  as 
Pi]^Ijr  the  damages  in  respect  of  the  false  imprisonment.  Upon 
that  finding  a  verdict  was  entered  for  the  plaintiff  for 
the  50/.  deposited  in  lieu  of  bail  as  well  as  for  the  202* 
leave  being  reserved  to  the  defendant  to  move  to  reduce 
the  damages  in  respect  of  the  50/. 

In  Easter  Term, 

Quain  obtained  a  role  accordingly. 

Stat  43  G.  3.  c.  46.  $.  2.,  after  reciting  that  "it  does 
and  may  happen  that  persons  arrested  upon  mesne  pro- 
cess may  not  be  able  to  find  sufficient  sureties  for  their 
appearance  at  the  return  of  the  writ,  and  yet  may  be 
able  to  make  a  deposit  of  the  money  for  which  they  are 
so  arrested,  together  with  a  competent  sum  for  costs:'1  and 
that  "it  is  expedient  that  persons  arrested  should,  upon 
making  such  deposit,  be  permitted  to  go  at  large  until  the 
return  of  the  writ  without  finding  bail  to  the  sheriff  for 
their  appearance  at  the  return  thereof/'  enacts  "that  all 
persons  who  shall,  from  and  after1'  the  1st  June,  1803, 
"be  arrested  upon  mesne  process,  within  those  parts 
of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land called  England  and  Ireland,  shall  be  allowed 
in  lieu  of  giving  bail  to  the  sheriff,  to  deposit  in  the 
hands  of  the  sheriff,  by  delivering  to  him,  or  to  hit 
undersheriff,  or  other  officer  to  be  by  him  appointed 
for  that  purpose,  the  sum  indorsed  upon  the  writ  by 
virtue  of  the  affidavit  for  holding  to  bail  in  that  action, 
together  with  ten  pounds  in  addition  to  such  sum  to 
answer  the  costs  which  may  accrue  or  be  incurred  in 
such  action  up  to  and  at  the  time  of  the  return  of  the 
writ ;  and  also  such  further  sum  of  money,  if  any,  as 
shall  have  been  paid  for  the  King's  fine  upon  any 
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original  writ;  and  shall  thereupon  be  discharged  from        1867. 
such  arrest  as  to  the  action  in  which  he,  she,  or  they    Db  Me»ml 
shall  so  deposit  the  sum  indorsed  on  the  writ ;  and  that       Dakih. 
the  sheriff  shall,  in  every  such  case,  at  or  before  the 
return  of  the  said  writ,  pay  into  the  Court  in  which  such 
writ  shall  be  returnable  the  sum  of  money  so  deposited 
with  him  as  aforesaid;  and  thereupon  in  case  the  de- 
fendant or  defendants  shall  afterwards  duly  put  in  and 
perfect  bail  ija  such  action  according  to  the  course  and 
practice  of  such  Court,  the  sum  of  money  so  deposited 
and  paid  into  Court  as  aforesaid  shall,  by  order  of  the 
Court,  upon  motion  to  be  made  for  that  purpose,  be 
repaid  to  such  defendant  or  defendants;  but  in  case  the 
defendant  or  defendants  shall  not  duly  put  in  and  perfect 
bail  in  such  action,  then  and  in  such  case,  the  said  sum 
of  money  so  deposited  and  paid  into  Court  as  aforesaid, 
shall,  by  order  of  the  Court,  upon  a  like  motion  to  be 
made  for  that  purpose,  be  paid  over  to  the  plaintiff  or 
plaintiffs  in  such  action,  who  shall  be  thereupon  au- 
thorized to  enter  a  common  appearance,  or  file  common 
bail  for   such    defendant  or  defendants,  if   the    said 
plaintiff  or  plaintiffs  shall  so  think  fit;  such  payment  to 
the  plaintiff  or  plaintiffs  to  be  made  subject  to  such 
deductions,  if  any,  from  the  sum  of  ten  pounds  depo- 
sited and  paid  to  answer  the  costs  as  aforesaid,  as  upoi* 
the  taxation  of  the  plaintiff's  costs,  as  well  of  the  suit  as 
of  his  application  to  the  Court  in  that  behalf,  may  be 
found  reasonable." 

The  rule  was  argued  in  this  Term,  November  11th, 
before  Cockburn  C.  J.,  Mellob  and  Lush  JJ.,  by 

Coleridge  and  Houston,  for  the  plaintiff. — First.   Stat. 
43  G,  3.  c.  46.  $.  2.  applies  only  to  persons  intended  to 
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1867.       b6  arrested,  and  they  only  have  the  right  to  act  under 
Dm  Mmsil    **•    **ere  *ke  phuntiff  waa  served  with  a  writ  for  the 
Di£1H       debt  of  his  brother.    It  is  not  a  case  of  misnomer. 

Secondly.  The  plaintiff  being  arrested  under  a 
mistake  as  to  his  identity,  and  having  paid  the  502.  in 
order  to  obtain  his  release  from  arrest,  is  entitled  to 
recover  it  back. 

Quain  and  Day,  for  the  defendants. — First.  Stat  43 
G.  3.  e.  46.  s.  2.  applies  to  all  persons  arrested,  whether 
rightly  or  wrongly,  and  therefore  the  present  plaintiff 
could  avail  himself  of  the  privilege  given  by  it ;  and  by 
so  doing  he  recognized  the  action  as  being  brought 
against  him,  and  subjected  himself  to  the  jurisdiction  of 
the  Court    Further,  as  soon  as  he  had  deposited  the 
money  he  should  have  taken  out  a  summons  before  a 
Judge,  calling  on  the  plaintiff  in  the  action  and  the 
sheriff  to  shew  cause  why  the  writ  should  not  be  set 
aside  and  the  money  paid  back  to  him.     [Lush  J.  The 
Judge  could  not  try  whether  the  sheriff  had  arrested  the 
right  man;  there  could  be  no  interpleader  issue.]    In 
Archb.  Pr.,  12th  ed.  by  Prentice,  766,  it  is  said,  *V 
the  case  is  not  within  the  above  statute  or  rule,"  that 
is,  stat  3  &  4  W.  4.  c.  42.  $.   12.  and  r.  82,  H.  T., 
1853,  "  and  the  defendant  is  arrested  by  initials,  or  by 
a  wrong  Christian  or  surname,  or  without  a  Christian 
name,  the  Court  or  a  Judge  will,  notwithstanding  the 
3  &  4  W.  4.  c.  42.  $.  11.,  order  him  to  be  discharged 
out  of  custody,  or  the  bail  bond  (if  any)  to  be  delivered 
up  to  be  cancelled;  unless  the  name  be  idem  sonans,  or 
the  defendant  has  on  several  occasions  gone  by  tie 
name  by  which  he  is  sued,  or  he  has  represented  such 
name  to  be  his  real  one,  or  he  has  waived  the  objection 
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by  executing    the  bail  bond,  or  putting  in  bail  above.1'        1867. 
[He   also    cited  Id.  pp.   754-6.]     [Lush  J.     That  is    Da  1£bssu 
where  the  defendant  has  been  misnamed ;  but  here  the       daxih. 
finding  of  the  jury  has  negatived  that.     Cochburn  C.  J. 
So  long  as  the  plaintiff  is  able  to  hold  the  sheriff  res- 
ponsible, it   matters  not  to  him  what  becomes  of  the 
money.]     The  money  was  paid  into  Court  by  the  sheriff 
in  obedience  to  the  statute.     [Cockburn  C.  J.    That  is 
no  answer  to  an  action  for  false  imprisonment,  nor  to 
an  action  for  the  recovery  of  the  money.] 

Secondly.  The  plaintiff  neglected  to  appear  on  the 
summons  for  paying  the  money  out  of  Court.    If  he 
had  done  so  and  opposed  the  application  the  Judge 
would  not  have  ordered  payment,  Cadby  v.  Parsons  {a), 
where  the  right  person  was  arrested  by  a  wrong  name. 
[Cockburn  C.  J.    If  the  summons  had  been  heard  be- 
fore me  I  should  have  ordered  the  money  to  be  paid 
over  on  an  indemnity  being  given  to  the  sheriff]     The 
50/.  having  been  paid  under  the  order  cannot  now  be 
recovered  back ;  Reynolds  v.  Wedd(b).     [Cockburn  C.  J. 
There  the  money  had  got  into  Court  rightly ;  here  it 
▼as  paid  by  a  man  who  was  not  liable  to  pay  it]     In 
Kdty  v.  Latorence,  in  error  (c),  a  writ  of  summons  in 
an  action  against  A.  was  served  on  B.,  who  told  the 
person  serving  him  that  he  was  not  A.,  and  that  he 
shonld  not  take  any  notice  of  it,  and,  judgment  having 
being  signed,  a  writ  of  ca.  sa.  issued  under  which  he  was 
taken  in  execution,  it  was  held  that  the  sheriff  was  liable 
to  an  action  of  trespass  by  B.     But  here  the  question  is 
not  whether  the  plaintiff  is  divested  of  his  right  of 
action  against  the  sheriff,  but  whether  he  is  entitled  to 

M  5  Taunt.  623.  (A)  6  Dowl  728 ;  4  Bing.  N.  C.  694. 

(c)  3  K  #  C.  1. 
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1867.        recover  back  the  50£    As  Wilks  J.  said,  p.  7,  "He 
Di  Mknil    might  have  applied  to  be  discharged  out  of  custody  on 
Djjcik.       ^e  ground  that  he  was  not  the  person  named  in  the 
writ." 

Cur.ado.vuIt 

CocKfeuRN  C.  i.  now  delivered  the  judgment  of  the 
Court.    (After  stating  the  facts,  as  above  set  forth.) 

At  the  trial  an  attempt  was  made  on  the  part  of 
the  defendant  to  shew  that,  though  the  writ  of  capias 
was  directed  against  the  Baron  Oscar  de  Mesnil,  yet  the 
plaintiff  Baron  Herman  was  the  person  really  intended, 
in  other  words,  that  the  mistake  was  one  of  name  only 
not  of  identity.  This  question  having  however  been 
left  to  the  jury  they  expressly  found  that  credit  had 
been  given  to,  aud  the  writ  intentionally  directed  against, 
the  Baron  Oscar.  It  must  therefore  be  taken  that  the 
present  plaintiff  was  arrested  on  process  intended  against 
another  person,  and  that  the  arrest  was  consequently 
illegal. 

Upon  the  argument  before  us  on  the  rule  two  points 
were  made  for  the  defendants ;  first,  that  the  plaintiff^ 
having  paid  the  50/.  under  stat  43  G.  3.  c.  46.  i.  &, 
must  be  taken  to  have  done  so  in  the  character  of 
defendant  in  the  action,  and  consequently  was  estopped, 
as  having  taken  a  material  step  in  the  cause,  from  dis- 
puting the  fact  of  his  being  the  defendant.  Secondly, 
that  the  plaintiff  having  lain  by  and  allowed  the  sheriff 
to  pay  over  the  money  deposited  in  lieu  of  bail,  and 
having  further  allowed  the  plaintiff  in  the  action  of 
Merry  v.  De  Mesnil  to  take  the  money  out  of  Court 
without  opposition  on  his  part  had  precluded  himself 
from  recovering  back  the  money  from  the  sheriff 
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The  first  of  these  grounds  has  alone  given  us  any  1867. 
difficulty.  We  were  struck  by  the  argument  that  the  Di  MmiiT 
plaintiff,  by  depositing  money  in  lieu  of  bail  in  the  action  pAuH. 
of  Merry  v.  De  Mesnil,  had  adopted  the  character  of 
defendant  in  that  suit,  and  was  therefore  estopped  from 
denying  the  fact  of  his  hairing  been  such  defendant 
On  farther  consideration,  however,  we  think  the  position 
cannot  be  maintained  that  a  party  wrongfully  arrested 
under  a  mistake  as  to  his  identity,  and  who,  while  pro- 
testing against  the  arrest,  deposits  money  in  order  to 
obtain  his  discharge,  must  necessarily  be  taken  to 
have  assumed  the  character  of  defendant  and  to  have 
paid  the  money  in  that  character.  The  Legislature,  in 
passing  the  Act  referred  to,  may  possibly  have  had  the 
case  of  persons  properly  served  with  process  alone  in 
contemplation,  but  the  words  of  the  enactment  are  large 
enough  to  embrace  the  case  of  a  person  arrested  on  a 
mistake  as  to  identity,  and  it  would  be  a  grievous  hard- 
ship on  a  person  so  arrested,  and  protesting  against  the 
propriety  of  the  arrest,  if  he  were  debarred  from  having 
the  advantage  of  the  statute  except  on  the  condition  of 
taking  upon  him  the  character  of  defendant  and  admit- 
ting the  validity  of  the  arrest.  Nor  is  any  additional 
hardship  hereby  cast  on  the  sheriff.  The  sheriff  has 
eight  days  before  he  is  bound  to  pay  the  money  depo- 
sited into  Court  He  has  therefore  time  to  satisfy  him- 
self as  to  the  identity  of  the  party  arrested,  and  if  he 
finds  that  he  has  arrested  the  wrong  man,  and  therefore 
has  wrongfully  taken  the  money  of  the  latter  as  the 
price  of  his  liberation,  he  would  be  fully  justified  in 
returning  the  money,  and  when  called  upon  by  the 
plaintiff  in  the  action  to  pay  the  money  into  Court 
would  have  a  good  answer  to  such  an  application  in  the 
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1867.  &<*  that  the  money  had  been  wrongfully  taken  on  an 
Db  Mesnil  *Hegal  arrest  If  indeed  the  money  were  pud  by  a 
Dakih  pwty  improperly  arrested  without  notice  being  given  to 
the  sheriff  of  the  mistake,  the  case  might  be  different; 
there  possibly  it  might  be  held  that  the  party  was 
estopped  from  disputing  the  legality  of  the  arrest  But 
we  think  that  this  consequence  does  not  follow  where 
the  party  arrested  pays  the  money  under  the  duress  of 
an  arrest  on  the  illegality  of  which  he  insists  at  the 
time,  and  pays  it  as  the  price  of  his  liberation. 

We  are  therefore  of  opinion  that  the  first  ground 
taken  by  the  defendant  fails. 

The  second  ground,  namely,  that  the  plaintiff,  by 
lying  by  and  allowing  the  money  to  be  taken  oat  of 
Court  without  opposition  on  his  part,  has  precluded 
himself  from  bringing  an  action  against  the  sheriff, 
appears  to  us  altogether  untenable.  The  original  arrest 
hairing  been  wrongful,  and  consequently  the  exaction  of 
the  money  as  the  price  of  the  plaintiff's  liberation 
wrongful  also,  no  subsequent  intervention  of  the  plain- 
tiff was  necessary  to  entitle  him  to  redress.  By  merely 
remaining  passive  as  to  what  might  afterwards  take 
place  between  the  sheriff  and  the  plaintiff  in  the  action 
of  Merry  v.  De  Mesnil  in  dealing  with  the  money,  his 
right  to  recover  back  money  obtained  from  him  by 
means  of  an  illegal  arrest  and  paid  as  the  price  of  His 
liberty  cannot  be  affected. 

The  rule  to  reduce  the  damages  must  be  discharged. 

Rule  discharged. 
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1867. 


The  Queen  against  Damarell.  Wednesday, 

^  *  November20th. 


Under  stat.  7  &  8  Vict.  c.  101.  *.  3.  justices  have  jurisdiction  to  make   7^8  Vict. 
an  order  of  bastardy  upon  the  putative  father  on  proof  that  the  summons   Ct  101.  g.  3, 
mentioned  in  sect.  2  was  left  at  his  last  place  of  abode,  notwithstanding   Bastardy 
he  was  abroad  at  the  time  of  the  service  and  never  heard  of  it  order. 

Service  of 
summons. 
TN  Trinity  Term,  Kingdom,  obtained  a  rule  calling  upon 

the  prosecutrix  to  shew  cause  why  an  order  of  three 
justices  of  the  county  of  Cornwall,  dated  the  6th  Decem- 
ber, 1866,  adjudging  John  Damarell  to  be  the  putative 
father  of  a  bastard  child  of  the  prosecutrix,  and  ordering 
him  to  pay  certain  sums  of  money,  which  order  had 
been  removed  by  certiorari,  should  not  be  quashed. 

The  affidavit  of  the  defendant  stated  that  he  left  the 

parish  of  TetcoU  for  America  on  the  1st  October,  1866, 

and  had  no  further  communication  directly  or  indirectly 

with  those  whom  he  resided  with,  or  any  other  person 

at  TetcoU,  until  after  he  had  sailed  for  America;  that 

after  leaving  TetcoU  he  went  direct  to  America  ;  that  two 

months  after  arriving  in  America  he  was  informed  for 

the  first  time   that  -the    prosecutrix  had  applied  to 

justices  for  an  order  against  him  for  the  payment  of 

certain  weekly  sums  to  her,  they  having  adjudged  him 

to  be  the  father  of  her  bastard  child  stated  to  have 

been  born  on  the  29th  October,  1866;  that  he  did  not 

leave  TetcoU  for  the  purpose  of  avoiding  the  summons, 

nor  had  he  any  knowledge  on  leaving  it   that  such 

a  summons  was  about  to  be  applied  for  or  issued ;  that 

for  twelve  months  and  upwards  previous  to  the  birth  of  the 

child  he  had  no  carnal  connection  with  the  prosecutrix, 

VOL.  VIII.  2  x  b.  &  s. 
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1867.        and  therefore  positively  denied  being  the  father  of  the 
The  Quick     child. 

Daxa&cll.  ^e  affidavit  of  the  prosecutrix  in  opposition  to  the  rale 
stated  that  on  the  29th  October,  1866,  she  was  delivered 
of  a  bastard  child  of  which  the  defendant  was  the  father ; 
that  on  the  3rd  October  she  obtained  a  summons  against 
him,  and  at  that  time  believed  that  he  was  living  with 
W.  G.  Chappie,  at  Tetcott;  that  for  more  than  twelve 
months  previously  and  up  to  the  time  of  her  leaving 
the  service  of  W.  C.  Chappie  he  resided  and  slept  in 
the  house  of  W.  C.  Chappie,  and  had  no  other  residence 
than  at  that  dwelling  house. 

On  the  4th  October  a  police  constable  called  at  the 
house  of  JV.  C.  Chappie  with  the  order,  and,  being  told 
by  his  wife  that  the  defendant  was  not  at  home  and  had 
gone  to  America,  he  left  it  with  her.  The  order  recited 
that  the  defendant  had  been  "  duly  served  with  the  said 
summons,  the  same  having  been  left  at  his  last  place  of 
abode  six  days  at  least  before  this  day." 

Stat.  7  &  8  Vict.  c.  101.  *.  2.  enacts,  "  That  any  single 

woman  who  may  be  with  child,  &c.,  may  either  before 

the  birth,  or  at  any  time  within  twelve  months  from 

the  birth  of  such  child,  &c.  make  application"  to  a 

justice  of  the  peace  "  for  a  summons  to  be  served  on  the 

man  alleged  by  her  to  be  the  father  of  such  child ;"  &c 

Sect.  3  enacts,  "  That  after  the  birth  of  such  bastard 

child,  on  the  appearance  of  the  person  so  summoned,  or 

on  proof  that  the  summons  was  duly  served  on  such 

person,  or  left  at  his  last  place  of  abode  six  days  at  least 

before  the  Petty  Session,  the  justices  in  such  Petty 

Sessions*  shall  hear  the  evidence  of  such  woman,  and 

such  other  evidence  as  she  may  produce,  and  shall  also 

hear  any  evidence  tendered  by  or  on  behalf  of  the  person 
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alleged  to  be  the  father  •  &c.,  and  may  adjudge  the  man        1867. 
to  be  tbe  putative  father  of  such  bastard  child ;  and    The  Quinr 
they  may  also,  if  they  see  fit,  having  regard  to  all  the     DAM]]^ltti 
circumstances  of  the  case,  proceed  to  make  an  order  on 
the  putative  father,"  &c. 

Griffiu  shewed  cause.— Whether  the  service  of  the 
summons  was  sufficient  was  a  question  for  the  justices; 
and,  if  the  Court  can  review  their  decision,  the  recital  in 
the  order  that  the  summons  had  been  duly  served  is 
supported  by  evidence  that  it  was  left  at  the  last  place 
of  abode  of  the  defendant  [Lush  J.  Stat.  7  &  8  Vict, 
c  101.  s.  3.  was  strictly  complied  with.]  He  was  then 
stopped. 

Eingdon,  in  support  of  the  rule. — It  must  have  been 
intended  that  the  summons  should  come  to  the  know- 
ledge of  the  defendant  before  an  order  was  made  upon 
him,  of  which  he  has  no  power  to  get  rid:  it  would  be 
Wading  upon  him  though  the  complainant  [should  be 
convicted  of  perjury  in  giving  evidence  before  the  jus- 
tices (a).  [MeUor  J.  Suppose  the  defendant  had  tem- 
porarily left  the  house  where  he  was  residing,  and  by 
the  neglect  of  the  person  with  whom  the  summons  was 
feft  it  did  not  reach  him.]  Here  the  defendant  had 
Permanently  left  the  house.  It  has  been  held  that 
Personal  service  of  a  summons  in  Scotland  is  bad ;  Reg. 
▼•  Lightfoot  (&>  [Lush  J.  That  is  on  the  ground  that 
m  such  case  the  summons  was  not  "duly  served."]  In 
Rty  v.  Davis  (e),  where  Wightman  J.  refused  a  rule  for 

(«)  See  Reg.  v.  Gaunt,  ante,  p.  366. 367-8. 
(*)  *E.fB.B22. 

W  22  L.  J.  M.  a  143;  A  C.  nom.  Ex  parte  Davis,  17  Jur.  677. 
2x2 
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1867.  a  certiorari  under  circumstances  similar  to  those  iu 
The  Queen  the  present  case,  the  applicant  did  not  in  his  affidavit 
Daxarkll.    deny  the  truth  of  the  complaint  against  him.    Here 

the  defendant's  affidavit  contradicts  the  complainant's 

evidence. 

Cockbubn  C.  J.  We  are  bound  by  the  words  of  stat. 
7  &  8  Vict  c.  101.  s.  3.  to  hold  that  proof  of  the  sum- 
mons having  been  left  at  the  last  place  of  abode  is  suffi- 
cient to  give  the  justices  jurisdiction ;  and  in  the  present 
case  the  summons  was  so  left.    We  are  asked  to  pat 
some  qualification  on  the  enactment ;  upon  the  ground 
that  it  is  more  or  less  inconsistent  with  natural  justice 
to  make  an  order  upon  a  person  behind  his  back,  and 
against  which  he  had  no  opportunity  of  appealing.    On 
the  other  hand  the  operation  of  a  decision  against  the 
validity  of  this  order  would  be  equally  unjust  on  the 
woman.  By  sect.  2  she  must  apply  for  a  summons  within 
twelve  months  from  the  birth  of  the  child,  and  if  the  man 
were  absent  during  that  period  her  remedy  against  him 
for  the  maintenance  of  the  child  would  be  gone.    The 
Legislature  have  not  provided  for  such  a  case  as  the 
present  either  by  giving  the  man  an  opportunity  of  having 
the  case  re-opened  on  his  return  from  abroad  or  by 
extending  the  time  within  which  the  mother  might 
apply  for  a  summons.     As  there  is  no  provision  for  this 
case,  and  there  is  hardship  or  inconvenience  on  both 
sides,  we  must  abide  by  the  words  of  the  statute. 

Mellor  J.  I  am  of  the  same  opinion,  though  I  have 
had  some  difficulty  in  reconciling  it  with  justice  that 
an  order  may  be  made  on  a  man  without  notice  of  the 
proceedings.     But  this  is  an  order  which  is  to  be  made 
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under  peculiar  circumstances.     By  stat.  7  &  8  Vict.        1867. 
c.  101.  s.  3.  the  justices,  who  are  to  form  their  opinidn    The  Queen 
on  the  merits,  are  empowered  to  make  the  order  if  they     d^I^mx. 
see  fit  having  regard  to  all  the  circumstances  of  the 
case.     If  the  evidence  given  before  them  is  false  an 
indictment  may  be  preferred,  though  that  would  not 
discharge  the   order.      There  are   inconveniences    on 
either  side.     The  safest  course  therefore  is  to  abide 
by  the  words  of  the  statute. 

Lush  J.  We  have  no  jurisdiction  to  set  aside  this 
order  unless  it  has  been  illegally  made.  Stat.  7  &  8 
Vict.  c.  101.  s.  3.  says  that  on  proof  that  the  summons 
was  left  at  the  last  place  of  abode  of  the  person  sum- 
moned the  justices  shall  hear  the  evidence  of  the  woman 
and  her  witnesses,  and,  if  satisfied,  they  are  to  proceed 
to  adjudicate.  There  is  no  provision  for  the  case  of  the 
man  being  out  of  the  country,  either  on  his  behalf  or 
that  of  the  woman.  There  would  be  equal  hardship  on 
her  if  we  held  the  order  invalid. 

Rule  discharged  (a). 

(a)  See  Potts,  sppt,  Cumbridge,  respt.,  8  K  #  B.  847 ;  Beg.  v.  Pick- 
ford,  IB.  f  8. 77. 
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Bill  of  sale. 
"Default  in 
payment  of 
money. 
Giving  time* 
Authority  of 
secretary  of 
Company, 


Albert    against  The    Grosvenor   Investment 
Company,  Limited. 

1.  Default  in  payment  of  a  debt  due  under  seal  means  an  omission 
to  pay  contrary  to  the  terms  of  the  deed,  and  without  the  concurrence 
of  the  creditor. 

2.  The  plaintiff,  in  order  to  secure  repayment  of  a  sum  of  money 
lent  to  him  by  the  defendants,  assigned  by  deed  in  the  ordinary  form 
of  a  bill  of  sale  all  his  household  furniture,  &a,  subject  to  a  proviso  far 
redemption  if  the  sum  was  paid  by  weekly  instalments:  provided 
that  if  the  plaintiff  should  "  make  default  in  payment"  of  the  sum  or 
any  part  thereof  when  it  should  become  due,  the  whole  of  the  money* 
secured  should  be  then  immediately  due  and  payable,  and  it  should  be 
lawful  for  the  defendants  to  take  possession  of  the  goods  and  sell  them. 
The  plaintiff  being  unable  to  pay  one  of  the  instalments  went  to  the 
offices  of  the  defendant,  a  Company  limited,  and  saw  their  secretary, 
who  consented  to  wait  till  a  later  day;  but  before  that  day  possession 
of  the  goods  was  taken,  and  on  a  subsequent  day,  after  the  tender  of  a 
sum  which  the  plaintiff  had  been  told  would  be  sufficient  to  coyer  all 
claims,  the  goods  were  removed  and  sold.  In  an  action  to  recover 
damages  for  the  seizure  and  sale :  Held, 

(1.)  That  parol  evidence  of  the  time  having  been  enlarged  for 
payment  of  the  money  was  admissible,  as  it  shewed  that  there 
had  been  no  "  default"  within  the  meaning  of  the  deed. 

(2.)  That  the  secretary  had  authority  to  bind  the  Company,  and 
therefore  the  plaintiff  was  entitled  to  maintain  the  action. 

rPHE  first  count  was  for  breaking  and  entering  the 
plaintiff's  house.  The  second  was  for  taking  his 
goods. 

Pleas.  First,  to  both  counts,  not  guilty.  Second, 
to  the  first  count,  leave  of  the  plaintiff,  Third,  to  the 
second  count,  that  the  goods  were  not  the  goods  of  the 
plaintiff.  Fourth,  to  the  second  count,  leave  of  the 
plaintiff. 

Issues  joined. 

On  the  trial,  before  Cockburn  C.  J.,  at  the  Sittings 
in  Middlesex  after  Hilary  Term,  it  appeared  that  the 
defendants  had  lent  50/.  to  the  plaintiff,  and  in  order  to 
secure  repayment  the  plaintiff  had  by  deed  dated  the 
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15th  May,  1865,  in  the  ordinary  form  of  a  bill  of  sale, 
assigned  to  the  defendants  all  his  household  furniture, 
goods,  chattels  and  effects,  subject  to  a  proviso  for  re- 
demption if  the  plaintiff  should  pay  to  the  defendants  the 
sum  of  62/.  10*.  by  instalments  of  2L  on  the  Monday  of 
every  week  until  the  entire  sum  was  fully  paid :  "  Provided 
also  and  it  is  hereby  declared  and  agreed  that  if  the  said 
mortgagor,  his  executors  or  administrators,  shall  make 
default  in   payment  of  the  said  sum  of  622.  10s.,  or 
any  part  thereof,  when  and  as  the  same  shall  become 
due  and  payable  according  to  the  provision  for  that 
purpose  hereinbefore  contained,  the  whole  amount  of 
the  moneys  secured  by  these  presents  shall  be  then 
immediately  due  and  payable,  and  it  shall  be  lawful  for, 
but  not  obligatory  on  the  said  mortgagees,  their  execu- 
tors, administrators  and  assigns,  without  any  further  con- 
Bent  or  concurrence,  and  notwithstanding  the  dissent 
or  non*concurrence  of  the  said  mortgagor,  to  take  pos- 
session of  the  said  household  furniture,  goods,  chattels 
and  effects,  and  thenceforth  to  hold  and  enjoy  the  same 
for  their  own  absolute  use  and  benefit,  and  also  to  sell 
and  dispose  of  the  same  in  or  upon  the  premises  in  or 
upon  which  the  same  shall  be,  or  at  such  other  place  as 
they  shall  think  proper,  at  such  times,  in  such  manner 
and  under  such  conditions,  &c.,  as  they,  the  said  mort- 
gagees, their  executors,  administrators  or  assigns,  shall 
think  fit,"  &c.    There  was  also  a  proviso  that  the 
mortgagees    might    from    time    to    time,  whilst    any 
moneys  should  be  due  or   remain  unpaid  upon  the 
security  of  the  deed,  enter  into  any  house  in  which 
the  goods  might  be  found,  and  remain  in  possession 
thereof  or  remove  the  same  at  their  discretion;  and 
d*o  from  time  to  time  relinquish  possession  of  them 
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and  afterwards  take  possession  of  them  without  in- 
validating the  deed ;  and  for  all  or  any  of  the  purposes 
aforesaid  to  break  open  any  outer  or  inner  door,  &c. 
The  instalments  were  regularly  paid  by  the  plaintiff 
up  to  and  including  that  due  on  the  21st  August, 
1865.  On  the  28th  August,  the  plaintiff  being  unable 
to  pay  the  instalment  due  on  that  day,  his  wife  went  to 
the  offices  of  the  defendants  and  saw  Mr.  Bayne,  the 
secretary,  and  asked  him  if  he  would  wait  till  the  11th 
September,  on  which  day  she  promised  to  pay  6/.  He 
said  he  would  wait  On  the  5th  September  she  received 
the  following  letter : — 

"  Grosvenor  Investment  Company,  Limited. 

"Madam,  Sept.  4th,  1865. 

"  Information  having  reached  us  that  Mr.  Albert 
has  left  his  engagement  at  the  International  Newspaper, 
I  am  directed  to  take  possession  under  the  bill  of  sale 
in  consequence  of  the  default  thereon. 

"  Yours  Sec, 

u  W.  Bayne. 
"  And  take  notice  that  unless  immediate  possession  be 
given  to  me  under  the  bill  of  sale  I  shall  proceed  to 
take  forcible  possession  in  due  course. 

"  W.  Bayne." 

On  the  7th  September  the  defendants  entered  the 
plaintiff's  house  and  took  possession  of  the  good*, 
leaving  a  man  in  possession.  The  same  day  the  plain* 
tiff's  wife  went  to  the  offices  of  the  defendants,  and  saw 
a  clerk  there,  who  told  her  that  if  she  would  pay  36/. 
he  would  give  up  the  bill  of  sale;  she  promised  it  on 
Saturday,  the  9th  September,  at  latest.  On  that  day 
two  friends  of  the  plaintiff  went  to  the  office  and  ten- 
dered 40/.  to  the  clerk,  that  being  the  amount  which  he 


XXXI.  VICTORIA. 


667 


and  Bayne  had  previously  told  them  would  cover  every 
thing.  The  clerk  told  them  that  Bayne  was  not  in,  and 
that  he  himself  was  not  authorized  to  receive  the  money, 
but  that  Bayne  would  he  at  the  office  on  Monday,  the 
11th  September,  and  if  they  brought  the  money  on  that 
day  before  two  o'clock  it  would  be  all  right  On  the 
11th,  before  two  o'clock,  the  plaintiff's  wife  tendered 
the  40Z.  at  the  offices  of  the  defendants,  but  it  was 
refused  as  too  late;  and  in  the  meantime  the  whole  of 
the  furniture,  goods  and  effects  were  removed  from  the 
plaintiff's  house  by  Bayne,  and  afterwards  sold. 

A  verdict  was  entered  for  the  plaintiff  for  50/.,  leave 
being  reserved  to  move  to  enter  it  for  the  defendants. 

In  Easter  Term,  Montagu  Chambers  obtained  a  rule 
accordingly,  on  the  grounds,  first,  that  the  evidence 
given  for  the  purpose  of  shewing  that  the  time  was 
extended  for  payment  of  the  instalments  was  not  admis- 
sible, as  it  altered  the  terms  of  the  bill  of  sale  under  seal 
by  parol  agreement  and  without  any  consideration. 
Second.  That  Bayne,  the  secretary  of  the  defendants, 
was  not  proved  to  have  any  authority  to  grant  time  for 
payment  of  the  instalments. 
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Denman  and  Horace  Lloyd  shewed  cause. — The  parol 
evidence  was  not  used  to  contradict  the  deed.  Though 
a  right  given  by  deed  cannot  be  got  rid  of  by  a 
parol  agreement,  it  may  be  altered  in  its  terms  by  it 
Also  the  mortgagor  in  possession  is  tenant  at  will,  not 
tenant  at  sufferance,  to  the  mortgagee ;  note  to  Keech  v. 
Hall,  1  Smith  L.  C.,  526,  6th  ed.;  and  therefore  the 
plaintiff  had  a  right  to  the  possession  of  the  goods  till 
2  o'clock  on  the  11th  September,  when  the  deed  would  give 
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the  defendants  a  fresh  right  to  seize  them.  Therefore 
the  seiznre  before  that  date  was  a  trespass  for  which  an 
action  will  lie. 

Montagu  Chambers  and  Hanee,  in  support  of  the  rule.— 
The  parol  evidence  was  not  admissible.  Assuming  that 
Bayne  had  authority  to  act  for  the  Company,  there  was 
no  consideration  for  the  extension  by  parol  of  the*  time 
for  payment  for  a  fortnight  There  being  a  contract 
under  seal  for  payment  of  the  money  on  a  given  day, 
the  time  for  payment  cannot  be  enlarged  unless  by 
some  instrument  also  under  seal;  Broom  Maxims,  844, 
4th  ed.,  Littler  v.  Holland  (a),  Gwynne  v.  Davy  {b\ 
per  Tindal  C.  J.  This  is  not  a  question  of  waiver  of  a 
'  forfeiture,  or  of  a  right  coming  into  existence. 


Cockburn  C.  J.  The  conduct  of  the  defendants  towards 
the  plaintiff  was  very  arbitrary  and  oppressive;  and  I 
am  glad  that  we  can  do  justice  between  the  parties 
without  violating  the  fundamental  principle  of  law  that 
the  terms  of  a  deed  cannot  be  altered  by  parol  or  written 
agreement  not  under  seal.  The  cases  cited  for  the 
defendants  proceeded  on  that  principle.  In  Littler  v. 
Holland  (a)  the  plaintiff  brought  an  action  on  a  deed 
by  which  he  covenanted  to  build  two  houses  by  a  certain 
day,  in  consideration  of  which  the  defendant  was  to 
pay  a  certain  sum  of  money ;  it  turned  out  that  he  bad 
not  completed  them  in  time;  and  the  Court  held  that 
the  time  mentioned  in  the  deed  could  not  be  varied  hj 
parol  agreement.  So  in  Gwynne  v.  Davy  (b)  the  plain- 
tiff was  entitled  under  a  deed  to  certain  facilities  and 


(a)  3  T.  R.  590. 


(b)  1  Jf.£G.857.871. 
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means  for  carrying  on  experiments  at  the  defendant's 
factory  for  a  certain  period,  and,  the  plaintiff  not  having 
succeeded  in  producing  the  specified  result  within  that 
time,  the  parties  by  a  second  agreement  in  writing,  but 
not  under  seal,  extended  the  period ;  and  it  was  held  that 
the  plaintiff  could  not  avail  himself  of  it  as  it  contra- 
dicted the  deed.     Those  cases  were  rightly  decided,  and 
if  applicable  we  should  be  bound  by  them,  though  I 
deeply  lament  that  such  should  be  the  state  of  the  law. 
In  the  present  case  there  is  a  mortgage  of  goods  subject 
to  a  right  of  redemption,  and  there  is  a  proviso  by  which 
the  mortgagees  cannot  seize  and  sell  the  goods  unless 
the  mortgagor  makes  default  in  paying  the  instalments 
of  2/.  on  the  dates  stipulated.     One  of  the  instalments 
being  about  to  become  due  the  plaintiff's  wife  went  to 
the  offices  of  the  defendants  and  had  a  conversation 
with  their  secretary,  who  had  authority  to  act  for 
them,  for  according  to  the  evidence  he  had  the  sole  and 
exclusive  management  of  the  business  of  the  Company. 
He  extended  the  time  for  payment  of  the  three  next 
instalments  till  the  11th  September.    The  terms  of  the 
deed  are  that  if  the  mortgagor  "  shall  make  default1'  in 
payment  of  the  sum  of  62/.  10*.,  or  any  part  thereof, 
the  whole  amount  shall  be  then  immediately  due  and 
payable;  and  it  shall  be  lawful  for  the  mortgagees  to 
take  possession  of  the  goods  and  to  sell  and  dispose  of 
them.    This  being  a  clause  of  forfeiture,  the  defendants 
may  waive  their  right  to  the  benefit  of  it  "Default" 
means  an  omission  to  pay  contrary  to  the  terms  of  the 
deed  and  without  the  concurrence  of  the  party  who  is 
to  receive  the  money;  but  where  by  consent  of  that 
party  the  time  for  payment  is  extended  the  omission  to 
pay  at  the  time  specified  does  not  come  within  the  true 
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meaning  of  that  word.  If  it  did,  the  mortgagee  might 
lead  the  mortgagor  into  a  snare  by  consenting  that  the 
time  for  payment  should  be  enlarged  and  then  insisting 
that  there  had  been  a  default.  According  to  the  argu- 
ment for  the  defendants,  even  if  the  money  were  offered 
by  the  mortgagor  the  next  day  and  accepted  by  the 
mortgagee  that  would  not  get  rid  of  the  forfeiture; 
there  would  still  be  the  right  of  entry  as  if  no  money 
had  been  paid. 


Lush  J.  I  accede  to  the  principle  that  the  terms  of 
a  deed  cannot  be  varied  by  parol,  and  that  a  parol  licence 
cannot  be  set  up  as  a  defence  to  an  action  for  breach  of 
covenant.  But  that  principle  is  not  applicable  to  a  case 
like  the  present.  Here  the  question  is  on  the  meaning 
of  the  term  "  default"  If  the  proviso  had  been  "  that 
if  the  mortgagor  shall  for  any  cause  whatever  not  pay'1 
the  principle  would  have  applied.  But  the  words  are 
"that  if  the  mortgagor  shall  make  default  in  pay- 
ment/' and  the  parties  could  not  have  intended  that  if 
the  mortgagees  received  the  money  one  day  after  that 
specified  in  the  deed  a  forfeiture  should  accrue.  The 
word  "default"  imports  something  wrongful, — the 
omission  to  do  some  act  which,  as  between  the  parties, 
ought  to  have  been  done  by  one  of  them.  Therefore  the 
omission  of  the  plaintiff  to  pay  on  the  day  specified 
being  with  the  concurrence  of  the  defendants  was  not 
a  default.  It  is  true  the  defendants  were  not  bound 
by  this  consent  to  give  time,  as  there  was  no  consi- 
deration for  it,  and  they  might  have  revoked  it  at  any 
moment;  and  if  they  had  demanded  payment  of  the 
instalment,  and  it  was  not  paid,  there  would  have  been 
"default."    But   instead  of   taking  this  course  they 
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treated  the  previous  omission,  which  had  been  with  their       1867. 
sanction,  as  a  default  working  a  forfeiture.     It  is  also      Albert 
true  that  the  property  in  the  goods  passed  by  the  deed    Grosvenor 
to  the  mortgagees,  but  the  mortgagor  had  reserved  to     ^amp111611* 
him  a  special  property  in  them  until  he  made  default, 
and  he  therefore  had  a  right  of  action  against  the  mortga- 
gees for  wrongfully  seizing  and  selling  them.    As  to  the 
authority  of  Bayne  he  was  the  only  person  who  appeared 
as  manager  of  the  defendants1  Company,  and  therefore 

had  authority  to  bind  them. 

Rule  discharged. 


Wason  against  Walter. 

1.  Faithful  and  fair  reports  of  the  proceedings  in  Parliament,  although 
disparaging  to  the  character  of  individuals,  are  privileged  communica- 
tions :  in  the  Bame  manner  as  similar  reports  of  the  proceedings  in  Courts 
of  justice. 

2.  Fair  and  legitimate  criticism  in  newspapers  on  the  conduct  or 
motives  of  individuals  as  disclosed  by  such  reports  is  also  privileged. 

3.  This  Court  adheres  to  the  doctrine  in  Stockdale  v.  Hansard,  9  A. 
#  -E,  1,  which  laid  down  that,  at  least  previous  to  stat.  3  &  4  Vict.  c.  9., 
it  is  no  defence  to  an  action  for  publishing  a  libel,  that  the  defamatory 
matter  is  part  of  a  document  which  was  by  order  of  the  House  of  Com- 
mons laid  before  the  House,  and  thereupon  became  part  of  its  proceedings, 
and  which  was  afterwards  by  order  of  the  House  printed  and  circulated 
by  the  defendant ;  and  that  the  House  had  resolved,  declared  and 
adjudged  that  "  the  power  of  publishing  such  of  its  reports,  votes,  and 
proceedings  as  it  shall  seem  necessary  or  conducive  to  the  public  interests 
is  an  essential  incident  to  the  constitutional  functions  of  Parliament, 
more  especially  to  the  Commons  House  of  Parliament,  as  the  repre- 
sentative portion  of  it :"  and  that  a  Court  of  law  is  competent  to  de- 
termine whether  or  not  the  House  of  Commons  has  such  a  privilege  as 
above  set  forth. 

4.  The  doctrine  of  Littledale  and  Patteson  JJ.  in  that  case,  by  which 
they  denied  the  necessity  and  in  effect  the  public  advantage  of  proceed- 
ings in  Parliament  being  made  public,  not  recognized  as  law  by  this 
Court. 

5.  The  publication  of  a  particular  speech  in  Parliament  for  the  pur- 
pose or  with  the  effect  of  injuring  an  individual  is  unlawful,  unless  bona 
fide  published  by  a  member  for  the  information  of  his  constituents. 


[Wednesday, 
November 
25th,  1868.] 

Privileged 
publications. 
Proceedings 
in  Parliament 
and  in  Courts 
of  justice. 
Comments  in 
newspapers  on 
the  same. 
Stockdale  v. 
Hansard,  9  A. 


T  IBEL.    The  declaration   stated  that  Earl  Russell 
had,  at  the  request  of  the  plaintiff,  presented  to  the 
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[1868.]  House  of  Lords  a  petition  in  writing  of  the  plaintiff, 
Wasov  wherein  he  prayed  that  a  committee  of  the  House  of 
WaLtkl.  Lords  might  be  appointed  to  investigate  certain  chaiges 
made  by  the  plaintiff  in  the  petition  against  Sir  Fitzroi/ 
Kelly.  And  thereupon  the  defendant,  on  the  13th  Fe- 
bruary, 1867,  fidsely  and  maliciously  printed  and  pub- 
lished, in  a  newspaper  called  €(  The  Times,"  in  the  form 
of  a  debate  in  the  House  of  Lords,  the  words  following  :— 

"  Parliamentary  Intelligence. 
"  House  of  Lords,  Tuesday,  February  12. 

"  Their  Lordships  met  at  5  o'clock* 

"The  Lord  Chief  Baron. 

"Earl  Russell— I  have  a  petition  to  present  upon  a 
matter  of  considerable  importance.  It  is  from  Mr. 
Bigby  Wason  against  Sir  F.  Kelly,  and  he  prays  your 
Lordships  to  appoint  a  committee  to  investigate  the 
charges  made  in  this  petition;  and  if  the  committee 
should  find  these  charges  to  be  proved,  then  he  prays 
your  Lordships  would  concur  with  the  other  House  of 
Parliament  in  praying  the  Crown  to  remove  Sir  F.  Kelly 
from  his  high  post  The  allegation  in  the  petition  is 
that  in  the  year  1835  Mr.  Kelly,  being  then  in  practice 
at  the  bar,  pledged  his  honour  as  a  gentleman  to  the 
truth  of  a  statement  for  the  purpose  of  deceiving  » 
committee  of  the  House  of  Commons.  The  petition 
alleges  that  the  committee  was  thereby  deceived,  and, 
being  an  election  committee,  reported  that  Mr.  KeUjt 
who  had  been  a  candidate  for  the  representation  of  the 
borough  of  Ipswich,  had  not  been  guilty  of  bribery,  and 
had  not  committed  any  illegal  practices.  Mr.  R.  Warn* 
however,  alleges  that  on  further  inquiry  the  committee 
came  to  a  different  opinion,  and  were  convinced  that  the 
statement  made  by  Mr.  Kelly  was  unfounded,  and  there- 
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upon   unseated  Mr.  Kelly  on  the  ground  that  he  had      [1868.] 
committed  bribery  by  his  friends  and  agents.    The  peti-       Wasoh 
tioner  goes  on  to  state  that  in  1845  Mr.  Kelly  was      waltwl 
appointed  Solicitor  General  by  the  Government  of  Sir 
B.  Peel;  that  Sir  J?.  Peel  was  in  some  measure  deceived 
as  to  the  facts  relating  to  this  inquiry  before  the  election 
committee,  but  that  he  (Mr.  Rigby  JVasori),  having  no 
personal  enmity  to  Mr.  Kelly,  did  not  think  it  right  to 
go  into  the  case  against  him.    Mr.  Kelly  was  afterwards 
appointed  to  the  office  of  Attorney  General,  and  again 
to  the  same  office  under  Lord  Derby's  Government  in 
1852,  and  finally  attained  under  the  present  Govern- 
ment the  office  which  he  now  fills.     The  petition  con- 
cludes with  the  prayer  which  I  have  already  detailed. 
I  have  felt  it  my  duty  to  present  this  petition  relating, 
as  it  does,  to  a  public  matter  of  considerable  importance. 
But  there  are  some  reasons  in  the  petition  itself  which 
certainly  make  me  feel  it  not  my  duty— whatever  course 
other  noble  Lords  may  think  it  right  to  adopt — to  ask 
your  Lordships  to  assent  in  this  case  to  the  appointment 
of  the  committee  which  is  asked  for.   In  the  first  place,  I 
cannot  agree  with  the  allegation  of  Mr.  B.  fVason  that 
when  Sir  F.  Kelly  was  appointed  Solicitor  General  by 
Sir  R.  Peel  it  was  not  a  matter  of  great  public  import- 
ance, or  that  if  Sir  B.  Peel  had  been  deceived  it  was  not 
&  question  in  which  Mr.  Wason  ought  to  feel  any  interest 
Now  in  the  first  place,  a  gentleman  who  is  appointed 
Solicitor  General  is  in  the  direct  road  to  promotion  as  a 
Judge,  and  it  would  be  a  great  injustice  to  the  public  to 
appoint  any  man  to  be  Solicitor  General  who  had  noto- 
riously been  guilty  of  pledging  his  honour  as  a  gentleman 
to  the  truth  of  that  he  knew  to  be  false.  And,  therefore,  if 
there  had  been  any  good  ground  for  charging  such  an 
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[1868.]      offence  against  Sir  F.  Kelly,  it  was  Mr.  R.  Warn?*  duty 
WAg0II       to  have  brought  the  matter  before  Sir  R.  Peel    Nobody 

WaItkl     can  believe  that  sir  R-  Peel  would  k*™  th011^  B8h|,y 
of  such  a  charge,  or  would  have  appointed  Sir  F.  Kelly 
Solicitor  General  without  any  contradiction  of  the  chaige 
so  made  against  him.    It  appears  to  me,  first,  that  Sir 
R.  Peel  was  satisfied  in  appointing  Sir  F.  Kelly  of  his 
fitness  to  be  Solicitor  General,  and  to  be  advanced  in 
the  usual  manner.    In  the  next  place  it  appears  to  me 
that  Mr.  R.  fVasan  could  hardly  have  refrained  from 
pressing  his  charges  from  any  feeling  of  personal  ten- 
derness for  Sir  F.  Kelly,  but  rather  because  he  felt  that 
his  proofs  were  insufficient,  and  that  he  could  not  bring 
to  the  test  of  inquiry  the  grave  charges  which  he  desired 
to  make.    But  I  have  had  further  information  upon  the 
subject  since  I  came  to  that  decision.     Mr.  A  Warn 
sent  me  copies  of  letters  which  he  had  written  to  the 
noble  Earl  opposite  and  to  Mr.  Walpole,  the  Home 
Secretary,  bringing  the  charges,  and  I  have  also  receiYed 
the  answer  sent  from  Sir  F.   Kelly  to  Mr.  ffalpok, 
stating  that  he  should  send  an  answer  more  in  detail 
on  a  future  day ;  but,  meanwhile,  totally  denying  the 
truth  of  these  allegations.    I  have  since  seen  a  statement 
under  the  hand  of  Sir  F.  Kelly  himself,  in  which  he  not 
only  denies  the  truth  of  these  allegations,  but  enters  into 
explanations  for  the  purpose  of  shewing  how  totally 
unfounded  they  were.    In  the  first  place  he  states  that 
Mr.  R.  Wason  does  not  state— that  the  particular  passage 
in  which  he  is  accused  of  having  stated  what  was  false 
was  founded  on  a  statement  which  Mr.  R.  ^a$an 
alleges  Sir  F.  Kelly  to  have  made,  that  he  was  not 
acquainted  personally  with  a  Mr.  Pilgrim,  and  knew 
nothing  whatever  of  him.     Sir  F.  Kelly  says  that  te 


XXXIL  VICTORIA.]  675 

•never  made  such  a  statement,  for  it  was  notorious  that      [1868.] 
he  knew  Pilgrim,  who  was  clerk  in  the  office  of  a  soli-       wasoh 
citor  at  Ipswich,     He  further  says  that  by  accident  Mr.      -^mxe*. 
Gwmey%  the  shorthand  writer,  had  kept  his  notes  of  that 
speech  and  that  the  notes  contained  no  such  statements 
as  those  embodied  in  the  allegations.     The  truth  of  that 
charge  being  thus  denied,  Sir  F.  Kelly  proceeds  to  say, 
that  so  far  from  Sir  B.  Peel  having  any  difficulty  or 
doubt  about  appointing  him,  he  was  afterwards   ap- 
pointed under  another  Government  to  the  same  office. 
The  election  committee  which,  as  I  have  already  stated, 
reported  that  Sir  F.  Kelly  had  been  guilty  of  bribery, 
could  not  have  found  that  he  was  personally  cognizant 
of  bribery,   for  they  reported  that  it  was  committed 
through  his  friends  and  agents.     It  therefore  appears 
to  me  that  the  statement  must  be  regarded  as  a  fabri- 
cation, and  that  the  allegations  fall  to  the  ground.    It 
seems  impossible  that  since  1835,  now  nearly  thirty- 
two  years  ago,  Sir  F.  Kelly  could  have  been  a  candidate 
for  Ipswich,  afterwards  a  candidate  and  member  for 
Cambridge,  and  finally  member  for  Suffolk,  having  been 
elected,  I  believe,  six  times  for  that  county,  without  thete 
circumstances  being  brought  to  light      Unless  these 
allegations  were  utterly  false,  it  seems  to  me  quite  im- 
possible—the speech  having  been  taken  in  shorthand— 
that  some  of  his  constituents  or  opponents  would  not  have 
brought  the  matter  forward.     For  these  reasons  I  have 
thought  it  right  to  present  the  petition,  but,  as  I  have 
already  stated,  not  to  support  its  prayer  or  to  found*  a 
motion  upon  its  terms. 

"Lord  St.  Leonards  having  requested  that  the  prayer 
of  the  petition  might  be  read  by  the  clerk  at  the  table, 
"  Mr.  Slingsby  Bethell  read  the  prayer  as  follows : — 
vol.  viii.  2  y  b.  &  s. 
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[1868.]  "  '  Your  petitioner  therefore  prays  your  Bight  Honour- 

Wabon  able  House  to  appoint  a  committee  to  inquire  into  the 
Walter  distinct  charge  which  has  been  made,  and  that  if  such 
committee  find  that  Sir  Fitzroy  Kelly  has  been  guilty  of 
that  with  which  he  has  been  charged,  then  that  your 
Bight  Honourable  House  will  join  the  other  House 
of  Parliament  in  moving  an  address  to  the  Queen, 
praying  that  Sir  Fitzroy  Kelly  may  be  relieved  from  his 
judicial  position/ 

"  The  Lord  Chancellor.— The  noble  Earl  was  good 
enough  to  give  me  a  copy  of  the  petition  which  he  has 
presented  for  the  purpose  of  sending  it  to  my  right 
honourable  and  learned  friend  the  Lord  Chief  Baron ; 
and  1  have  received  from  him  information  which  I  trust 
will  enable  me  to  answer  that  petition  fully  and  satis- 
factorily. My  Lords,  I  think  the  noble  Earl  might  have 
been  excused  if  he  had  declined  to  present  a  petition  of 
this  extraordinary  character;  he  has  adopted  the  unusual 
course  of  reading  through  every  part  of  it,  and  he  has  in  the 
course  of  his  remarks  given  a  refutation  of  every  charge 
contained  in  it ;  I  cannot  help  thinking,  then,  that  it 
Vould  have  better  become  the  noble  Earl  if  he  had  under 
the  circumstances  declined  to  take  charge  of  the  peti- 
tion. I  know  an  impression  prevails  that  if  a  petition 
is  couched  in  respectful  terms  to  the  House,  no  member 
ought  to  refuse  to  present  it;  but  since  I  have  had  the 
honour  of  a  seat  in  your  Lordship's  House,  I  have  ven- 
tured to  act  upon  a  different  principle,  and  I  have 
exercised  a  discretion  with  reference  to  petitions  which 
have  been  intrusted  to  me.  Whenever  I  have  thought 
the  object  of  a  petitioner  was  to  make  this  House  an 
instrument  of  conveying  scandal  to  the  public  through 
a  privileged  channel,  I  have  invariably  refused 'to  take 
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charge  of  his  prayer.  I  have  no  doubt  that  the  noble  [1868.] 
Earl  was  acting  from  a  different  impression  as  to  the  wabon 
duty  of  a  member  of  this  House,  and  I  am  quite  sure  I  waltbb. 
do  him  no  less  than  justice  when  I  say  he  was  not  very 
well  pleased  with  the  task  which  his  sense  of  duty  com- 
pelled him  to  undertake.  Now,  my  Lords,,  assuming 
that  every  word  of  this  petition  is  as  true  as  I  shall 
prove  it  to  be  false,  we  must  not  forget  that  the  facts 
upon  which  these  roost  grave  charges  against  the  Lord 
Chief  Baron  are  founded  took  place  no  less  than  thirty 
years  ago,  and  that  during  that  long  period  my  right 
honorable  friend  has  twice  held  the  office  of  Solicitor 
General,  and  once  that  of  Attorney  General,  and  the  noble 
Earl  was  perfectly  right  in  saying  that  these  offices  are 
generally  looked  upon  as  giving  a  sort  of  inchoate  right 
to  the  highest  seat  upon  the  judicial  bench ;  my  right 
honourable  friend  has  also  stood  election  tests ;  he  has 
represented  the  county  of  Suffolk,  I  think,  in  three 
different  Parliaments,  and  your  Lordships  will  very  well 
believe  that  if  there  should  be  any  moral  stain  upon 
the  character  of  a  candidate  for  Parliamentary  honours 
it  is  likely  to  be  drawn  out  in  the  course  of  a  contested 
election.  Your  Lordships  may  naturally  wonder  why 
this  Mr.  R  Wason  has  kept  silence  so  long,  and  why  he 
has  chosen  to  speak  at  last  This  he  explains,  or 
endeavours  to  explain,  in  his  petition.  He  says  that  at 
the  time  my  right  honourable  friend  was  appointed 
Solicitor  General  he  was  applied  to  by  Sir  R.  Peel  to 
give  information  as  to  '  the  facts  respecting  the  conduct 
of  Mr.  Kelly,  but  he  declined  to  do  so  on  the  ground 
that  he  had  no  personal  feeling  in  the  matter,  and  that 
Mr.  Kelly  could  not  inflict  greater  injury  upon  the  public 
as  Solicitor  General  than  he  could  as  a  barrister  in  full 
2  y  2  * 
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[1868.]  practice.'  The  noble  Earl  forestalled  me  in  the  answer 
Waboh  t°  th*8  statement  when  he  remarked  that  there  was  a 
Walter.  verv  material  difference  between  a  barrister  in  ordinary 
practice  and  a  person  of  that  description  being  selected 
by  favour  of  the  Crown  and  placed  at  the  head  of  the 
profession,  with  a  passport  to  the  judicial  bench.  Then 
the  petitioner  says  the  reason  he  has  now  ceased  to  be 
silent  upon  the  subject  is — 

"  *  That  your  petitioner  submits  to  your  Right  Honour- 
able House  that  the  appointment  of  a  Judge  should 
be  governed  by  very  different  principles  from  those 
which  might  excuse  the  appointment  of  Solicitor  or 
Attorney  General,  and  that  the  precedent  held  out  to 
the  Bar,  that  wilful  and  deliberate  falsehood  should  be 
no  bar  to  obtaining  the  position  of  a  Judge,  must  be 
fraught  with  the  most  disastrous  consequences,  not 
only  to  the  character  of  the  Bar,  but  to  society/ 

"  I  confess  that  when  I  read  this  petition  I  rather 
questioned  the  genuineness  of  the  exalted  notions  of 
purity  professed  in  this  passage,  or  of  the  public  feeling 
which  we  are  assured  has  dictated  the  attack  upon  the 
character  of  my  right  honourable  friend.  On  the  con- 
trary, I  felt  that  every  passage  of  this  extraordinary 
production  was  characterised  with  the  appearance, 
at  least,  of  deep-rooted  enmity  to  the  learned  Chief 
Baron,  and  I  asked  my  right  honourable  friend  to  make 
me  acquainted  with  the  grounds  for  the  rancorous  spirit 
exhibited  through  the  whole  of  this  petition.  I  regret, 
my  Lords,  that  I  am  obliged  to  enter  into  matters  of 
this  description,  but  it  is  absolutely  necessary  that  we 
should  probe  and  scrutinize  the  motives  of  the  person 
who  has  ventured  to  present  such  a  petition  as  this  to  the 
House ;    and  it  is  necessary,  also,  because  such  a  course 
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is  explanatory  of  some  statements  which  it  contains.    In      [1868.] 
1837,  then,  Mr.  Kelly  was  a  candidate  for  the  repre-        Wa80M 
sentation  of  the  borough  of  Ipswich,  and  one  of  the      walteb 
results  of  that  candidature  was  that  Mr.   Wawn  pub- 
licly charged   him    with    deliberate  falsehood    before 
a  Committee    of    the    House    of   Commons.       The 
laws  of  honour,  as  they  are   called,  which   prevailed 
at  that  time,  prevented  a  man  from    sitting  tamely 
under   an  insult   of  this   description,   and   compelled 
him  to  attempt    to    vindicate  his   honour   by  wash- 
ing out  the  affront  by  the  blood  of  his  libeller.     Few 
men  were  able  to  brave  the  public  sconfwhiclf  attended 
any  attempt  to  disregard  this  evil  custom,  and  your 
Lordships  will  look  probably  with  some  forbearance  on 
the  conduct  of  my  right  honourable  friend  uT  having 
demanded  what  is  called  '  satisfaction'  from  Mr.  Wason, 
If  the  Mr.  Wason  of  thirty  years  ago  was  like  the  Mr. 
Wason  of  the  present  day,  he  was  truly  regardless  of 
public  opinion,   or  perhaps  he  thought  it  best  upon 
that  occasion  to  be  guided  by  the  Christian  rule,  '  Be 
not  high  minded  but  fear;'  however  this  may  be,  he 
refused  to  meet  my  right  honourable  friend,  and  the 
consequence  was  that  he  was  posted  as  ajslanderer  and 
coward.    He  then  flew  for  protection  to  the  Courts,  and 
applied  for  a  criminal  information  against  my  right 
honourable  friend  for  endeavouring  to  provoke  him  to  a 
duel    It  was  not  because  the  Court  thought  it  was 
likely  for  him  to  be  so  provoked  that  they  discharged 
the  application,  but  they  did  so  upon  other  grounds. 
Here  then,  my  Lords,  is  the  source  of  all  this  rancorous 
malice  which  this  petitioner  has  been  nourishing  up; 
for  a  period  of  four  and  thirty  years  he  has  been  crouch- 
ing for  his  spring,  and  he  has  now  shewn  that  he  was 
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[1868.]  only  waiting  for  the  time  when  he  thought  he  could 
Wason  inflict  the  most  deadly  blow  upon  the  character  of  my 
Waltml  "S^t  honourable  friend.  My  Lords,  I  have  heard  it  said 
by  some, €  Why  not  treat  such  charges  as  these  with  pro- 
found contempt?'  But,  unfortunately,  a  person  charged 
in  this  way  cannot  afford  to  do  so,  because  the  public 
will  believe  that  such  charges  remained  unanswered 
only  because  they  were  unanswerable ;  therefore  I  must 
ask  your  Lordships  to  allow  me  to  go  through  the  charges 
contained  in  this  petition  as  briefly  as  I  can ;  in  doing 
so  I  will  refute  them  utterly,  and  leave  it  to  the  judg- 
ment of  every  impartial  man  to  say  whether  there  is  a 
single  word  of  truth  in  them,  (hear,  hear.)  The  first 
charge  is: — 

"  '  That  Sir  Fitzroy  Kelly,  having  been  eleven  years  at 
the  bar,  and  being  Queen's  counsel,  did,  upon  the  11th 
Jpril,  1835,  pledge  his  honour  as  a  gentleman  to  the 
truth  of  that  which  he  knew  to  be  false,  for  the  purpose 
t)f  deceiving  a  Committee  of  the  House  of  Commons.' 

"  This  charge  is  couched  in  the  most  vagu*  and  general 
terms,  and  therefore  only  admits  of  a  general  denial;  but, 
fortunately,  an  interpretation  has  been  given  to  it  in  the 
letters  to  which  the  noble  Earl  alluded  as  having  heea 
sent  to  my  noble  friend  at  the  head  of  the  Government 
and  to  my  right  honourable  friend  the  Secretary  of 
State  for  the  Home  Department.  In  the  letter  to  my 
noble  friend  Mr.  Wason  says : — 

" €  Sir  Fitzroy  Kelly  was  returned  to  Parliament  in  1834 
with  Mr.  Dundas.  A  petition  was  presented  by  electors 
of  Ipswich,  but  supported  by  my  colleague  and  myself; 
and  our  senior  counsel  opened  several  distinct  charges 
of  bribery  among  others,  one  of  the  most  import*11* 
as  affecting  agency  was  committed  by  Mr.  Pilgrim-   *n 
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reply,  Mr,  Kelly  assured  the  Committee  upon  his  honour      [1868.] 
as  a  gentleman,  that  he  had  never  heard  of  any  person       Wabon 
of  the  name  of  Pilgrim,  and  actually  charged  us  with      ^altm. 
having  invented  the  story,  which,  he  said,  was  almost 
proved  by  the  very  name  we  had  selected.' 
Mr.  Wason  then  goes  on  to  say  in  his  petition : — 
"  'That  such  judicial  tribunal  was  deceived  by  such 
assertions   of    Mr.  Kelly,  and  he   received  the  fruits 
of  his  falsehood  by  the  Committee  deciding  "That 
no   illegal    act   had    been    established    against    Mr. 
Kelly  and  his  colleague/'    That  the  Committee  then 
adjourned  until  the  middle  of  May,  when  it  met,  and 
proceeded  with  the  scrutiny,  which  was  interrupted  by 
the  petitioners   producing    distinct    evidence    proving 
beyond  all  doubt  that  the  assertions  made  by  Mr.  Kelly 
were  false.     That  the  Committee,  therefore,  not  only 
rescinded  the  above  resolution,  but  resolved  that  Mr. 
Kelly  and  his  colleague  were,  by  their  friends  and  agents, 
guilty  of  bribery  and  corruption,  and  that  the  opposition 
to  the  petition  was  frivolous  and  vexatious.' 

c<  I  will  satisfy  your  Lordships  that  this  statement  was 
utterly  untrue.  In  1834  Mr.  Kelly  was  returned  with 
Mr.  Dundas,  for  Ipswich,  and  a  petition,  on  the  ground 
of  bribery,  was  presented  against  their  return.  One  of 
the  charges  was  that  one  of  the  voters  had  been  pro- 
mised 20/.  by  a  man  named  Pilgrim,  and  that  the  money 
had  subsequently  been  paid  by  that  person.  When  the 
case  arrived  at  the  point  where  it  was  necessary  to  sum 
up  on  behalf  of  the  sitting  members  the  counsel  were  all 
absent,  and  my  right  honourable  friend  was  obliged  to 
take  the  duty  upon  himself.  It  is  untrue  that  in  doing 
■o  he  denied  all  knowledge  of  Mr.  Pilgrim.  On  the 
contrary,  he  referred  to  him  as  a  clerk  in  the  employ  of 
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[1868.]       Messrs.  Sewett  §*  Blake,  with  whom,  he  had  frequently 
Wasoh       been  *&  communication,  and  from  whom  he  had  received 
Walter.      many  briefs.    What  he  contended  was,  that  there  was 
no  evidence  of  agency,  and  that,  consequently,  there  was 
no  evidence  against  the  sitting  members.      Soon  after,  a 
charge  of  embezzlement  was  preferred  by  Messrs.  Smell 
jf  Blak*  against  Pilgrim,  who  had  been  keeping  out 
of  the  way  with  a  view  to  avoid  the  Speaker's  warrant, 
and  Pilgrim  then  went  to  the    enemy's    camp   and 
appeared,  and  not  only  proved  the  act  of  bribery  to 
which  I  have  referred,  but  also  proved  his  own  agency 
in  the  matter.     Of  course,  under  these  circumstances 
the  Committee  had  no  other  course  open  but  to  rescind 
the  resolution  at  which  they  had  arrived.      Now  it  may 
be  asked  how  do  I  prove  that  what  my  right  honourable 
friend  said  was  not  false  as  is  asserted  by  Mr.  Wasonf 
Mr.  Wason   asserts  that   my  right   honourable  friend 
denied  all  knowledge   of   Mr.  Pilgrim.      It  happens, 
fortunately,  that  there  were  notes  taken  of  my  right 
,  honourable  friend's  speech  by  a  shorthand  writer,  and 
from  the  beginning  to  the  end  of  that  speech,  which  has 
been  carefully  searched  through,  not  only  by  my  right 
honourable  friend,  but  by  auother  gentleman,  a  barrister 
of  reputation,  there  will  not  be  found  the  slightest 
foundation  for  such  a  charge.    My  right  honourable 
friend  in  a  letter  to  Mr.  Walpcte  and  referring  to  this 
speech,  says : — 

"  '  I  have  carefully  looked  through  it  from  the  begin- 
ning to  end,  and  there  is  not  one  word  to  be  found 
in  it  having  the  semblance  of  a  declaration  on  honour, 
or  an  assertion,  or  a  suggestion  that  Mr.  Pilgrim  was 
unknown  to  me,  or  that  no  such  person  existed.' 

"Mr.  PhillpotUy  the  barrister  to  whom  I  have 
alluded,  writes  as  follows  : — 
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"  f  My  Dear  Lord  Chief  Baron,— Before  attending  the      [1868.] 
consultation  at  the  late  Solicitor  General's  Chambers,  I       wason 
carefully  read  your  speech  on  the  11th  and  13th  April,      waltib. 
1835,  referred  to  by  Mr.  Wason  in  his  proposed  petition 
to  the    House  of  Commons,   and  can  confidently  say 
that  there  is  not  in  that  speech  any  such  declaration  as 
Mr.  Wason  alleges;  or  any  assertion  or  suggestion  that 
you  did  not  know  Mr.  Pilgrim  ;  nor  a  sentence  that  can 
be  distorted  into  meaning  anything  of  the  kind.    Indeed, 
certain  passages  in  the  speech  appear  wholly  inconsistent 
with  any  such  declaration.— Believe  me,  yours  sincerely, 
W.  F.  PhUlpotti?  There  is  another  circumstance  which, 
to  my  mind,  proves  conclusively  the  untruth  of  this  charge. 
According  to  this  statement,  made  by  Mr.  Wason,  Sir 
Fitzroy  Kelly  had  been  detected  in  the  most  discreditable 
falsehood  it  is  possible  for  a  man  to  utter,  and  this  offence 
had  been  committed  in  the  face  of  the  Committee  and  in 
the  presence  of  the  opposing  counsel.    When  the  Com- 
mittee re-assembled  my  right  honourable  friend  appeared 
as  before,  and  summed  up  the  case  for  the  sitting  members 
as  he  had  previously  done.     There  was  no  disgust  or 
indignation  exhibited  on  that  occasion  by  any  member 
of  the  Committee,  as  would  naturally  have  been  the  case 
had  the  charge  made  by  Mr.  Wason  been  true,  nor  did 
the  opposing  counsel  suggest  in  any  way  that  anything 
had  occurred  to  render  him  unworthy  of  credit  or  in 
the  slightest  degree  to  disparage  his  testimony.    Now, 
my  Lords,  let  me  pass  to  the  second  charge,  which 
affords  a  curious  illustration  of  the  manner  in  which 
facts,  when  they  pass  through  crooked  minds,  become 
distorted.     That    second   charge  is  conveyed  in  the 
following  words : — 
"'That  your  petitioners  humbly  submit   to  your 
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[1868.]      honourable  House  that  the  conduct  of  which  Mr.  Kelly 

Wason       was  guilty  was  precisely  the  same,  morally  speaking,  as 

Walter,     wilful  and  deliberate  perjuiy  to  benefit  himself,  as  stated 

by  the  late  Lord  Chief  Justice  Denman,  who  rebuked 

Mr.  Kelty*  counsel   by  remarking,    in  an   indignant 

manner, '  Do  not  go  on  this  (a),  Mr.  Attorney,  this  Court 

knows  no  distinction  between  what  a  man  swears  and 

.    what  he  says  upon  his  honour  as  a  gentleman.' 

"  I  am,  fortunately,  very  easily  able  to  explain  this 
matter.  At  the  election  of  1837  to  which  I  have  already 
alluded,  Mr.  Wason  stated  that  my  right  honourable 
friend,  before  a  Committee  of  the  House  of  Commons,  had 
called  God  to  witness  that  he  had  nothing  to  do  with  the 
absconding  of  Mr.  Pilgrim  to  avoid  the  Speaker's  war- 
rant.   The  observation  of  Lord  Denman  referred  to  the 
criminal  information  which  Mr.  Wason  had  filed  against 
my  right  honourable  friend.     In  the  affidavit  Mr.  Wason 
did  not  state,  as  he  had  stated  at  the  hustings,  that  my 
right  honourable  friend  had  called  God  to  witness,  but 
merely  that  he  had  asserted  on  his  honour  that  he  was 
no  party  to  the  absconding  of  Pilgrim.    The  affidavit 
of  my  right  honourable  friend  denies  that  he  employed 
either  of  the  expressions,  though  he  contended  that  if 
he  had  said  either  it  would  have  been  true.     The  Attor- 
ney General  referred  to  the  discrepancy  in  Mr.  Warn* 
statements,  upon  which  Lord  Denman  observed  'that 
whatever  a  gentleman  professes  to  declare,  appealing  to 
his  own  knowledge  on  the  subject,  must  be  taken  to 
have  been  as  solemnly  made  as  if  any  obligation  or  any 
form  of  words  had  been  appended  to  it/    But  in  delivering 
judgment,  Lord  Denman  expressed  his  opinion  that 
there  was  no  proof  that  my  right  honourable  friend 

(«)  Sic. 
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had  made  use  of  the  expression  attributed  to  him  by  [1868.] 
Mr-  Wason.  And  now,  my  Lords,  I  come  to  the  third  Waioh 
charge,  which  is  made  in  the  following  terms :—  Waltbb. 

"  c  That  your  petitioner  has  been  informed,  and  believes, 
that  the  late  Sir  Robert  Peel,  ten  years  afterwards  posi- 
tively refused  to  appoint  Mr.  Kelly  as  his  Solicitor  General 
upon  account  of  his  conduct  before  the  Ipswich  Election 
Committee ;  and  that  the  right  honourable  gentleman's 
legitimate  scruples  were  overcome  by  a  fraud.' 

"  Now,  this  charge  amounts  to  this — that  on  Sir  Robert 
Peel  hesitating  to  appoint  my  right  honourable  friend  as 
his  Solicitor  General,  his  scruples  were  removed  by  his 
having  palmed  off  upon  him  the  evidence  given  before 
the  Committee,  which  was  published  in  the  Blue  Book, 
and  which  did  not,  of  course,  contain  my  right  honourable 
friend's  speech,  in  which  this  remark  complained  of  was 
said  to  have  occurred.    Now,  it  so  happens  that  I  am 
personally  able  to  contradict  this  charge.     I  was  Soli- 
citor General  on  the  28th  June,  1845,  when  the  death  of 
my  lamented  and  very  dear  friend  Sir  William  Follett,  the 
Attorney  General,  occurred.    The  funeral  took  place 
on  the  4th  July,  and  immediately  after  the  funeral  I 
attended  Sir  Robert  Peel,  who  informed  me  that  I  was  to 
be  made  Attorney  General.    I  said,  '  Who  is  to  be  my 
Solicitor?'     He  said  'Kelly,'  and  my  right  honourable 
friend  has  the  notification  of  his  appointment  on  that 
fay  in  his  possession.     Some  little  correspondence,  of 
which  I  was  not  then  aware,  had  passed  between  my 
right  honourable  friend  and  Sir  Robert  Peel  in  the  interval 
elapsing  between  the  death  of  Sir  William  Follett  and  my 
right  honourable  friend's  appointment ;  but  that  there 
was  any  delay  occasioned  by  any  unfavourable  rumours 
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[1868.]  against  the  character  of  my  right  honourable  friend  is 
Waboh  utterly  false.  I  will  not  apologise  for  trespassing  thus 
Walter.  much  upon  your  Lordships'  attention,  because  the  ques- 
tion is  one  of  the  utmost  importance.  If  my  right 
honourable  friend  had  been  guilty  of  the  conduct  attri- 
buted to  him  in  this  petition  he  would  not  attempt  to 
defend  himself  by  saying  that  there  ought  to  be  a 
limitation  to  charges  of  this  description,  and  I 
should  certainly  agree  in  the  opinion  that  a  person 
guilty  of  such  scandalous  conduct  was  utterly  unworthy 
of  being  raised  to  the  judicial  bench.  But  what  do 
your  Lordships  think  of  this  gentleman, — the  petitioner, 
who,  in  this  matter,  has  now  been  waiting  for  thirty 
years  for  an  opportunity  to  bring  forward  charges  of  this 
description,  when  they  were  most  likely  to  be  injurious 
to  the  reputation  of  the  right  honourable  gentleman  ?  I 
think  your  Lordships  will  be  of  opinion  that  the  course 
which  the  petitioner  has  pursued  upon  this  occasion 
has  vindicated  the  character  of  the  right  honourable 
gentleman,  which  he  branded  in  1837,  and  that  he  has 
at  last  drawn  out  the  poisoned  shaft  which  has  been 
steeped  in  venom  for  so  long  a  time.  He  has  aimed  it 
at  the  right  honourable  gentleman  and  it  has  fallen 
harmless  to  the  ground,  and  his  petition  will  now  lie 
upon  your  Lordships'  table  a  perpetual  record  of  his 
falsehood  and  malignity.    (Cheers.) 

"  Lord  St.  Leonards. — I  am  unwilling  to  occupy  your 
Lordships1  time  further,  but  I  feel  myself  bound  to 
make  an  appeal  to  the  noble  Earl  to  withdraw  the 
petition.  The  noble  Earl  must  be  aware  what  is  the 
constitutional  mode  of  proceeding  against  a  Judge  who 
was  considered  unfit  to  occupy  his  seat  on  the  judicial 
bench.     In  the  first  place,  it  is  necessary  that  there 
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should  be  a  direct  inquiry  into  the  charges  at  the  bar      [1868.] 
of  your  Lordships'  House  and  at  the  bar  of  the  other       Wason 
House;  that  Committees  should  be  appointed  by  each      waltbr 
to  further  inquire  into  the  matter,  and  that  there  should 
be  an  agreement  between  both  Houses  to  present  an 
address  to  the  Crown  praying  that  the  Judge  should  be 
removed  from  the  judgment  seat.    It  is  impossible  that 
there  can  be  a  petition  of  deeper  interest  to  the  entire 
country  than  such  an  inquiry.     One  great  element  in 
the  happiness  and  the  glory  of  this  country  is  the  up- 
right character  of  the  Judges  who  administer  justice. 
Does  the  noble  Earl  believe  for  a  moment  that  if  the 
petition  is  permitted  to  lie  upon  the  table  of  the  House, 
it  is  possible  for  the  Lord  Chief  Baron  of  England  to 
sit  for  another  hour  upon  the  judgment  seat  of  the 
Exchequer?    Can   he  remain  there  until  the  proper 
steps  have  been  taken  to  investigate  the  truth  or  false- 
hood of  the  charges  which  have  been  brought  against 
him  ?     How  can  he  sit  to  administer  justice  with  charges 
of  this  sort  hanging  over  him — charges  which,  if  true, 
would  render  him  utterly  unfit  to  sit  in  the  society  of 
gentlemen?    What  would  become  of  justice  when  so 
administered?    It  is  very  difficult  in  ordinary  cases  to 
make  a  defeated  suitor  believe  that  the  judgment  against 
him  is  just,  even  where  the  character,  honour,  and  inte- 
grity of  the  Judge  is  untainted,  but  what  would  be  the 
effect  upon  such  a  man's  mind  when  the  character  of 
the  Judge  pronouncing  the  judgment  has  been  brought 
before  your  Lordships'  House  and  has  been  traduced 
in  the  manner  that  of  the  right  honourable  gentleman 
has  been  in  the  petition  which  has  been  presented  by 
the  noble  Earl  ?    The  noble  Earl  has  more  than  once 
been  Prime  Minister  in  this  country,  and  no  person  is 
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P*  [1863.]      better  versed  than  himself  in  the  steps  that  he  is  bound 
Waboh       to  take  should  he  insist  upon  the  petition    lying  upon 
Waiter.      *^e  ta^e  °^  *e  House.     I  utterly  deny  that  it  is  pos- 
sible for  him  to  lay  that  document  upon  the  table,  and 
then  to  withdraw  from  further  interference  in  the  matter, 
and  leave  the  .whole  responsibility  upon  your  Iiordsbips. 
I  trust  that  if  the  noble  Earl  is  impressed  as  he  says 
he  is — and,  therefore,  I  am  bound  to  believe   that  to 
be  the  case — with  the  truth  of  the  Lord  Chief  Baron's 
denial  of  the  charges  brought  against  him,  he  will  hand- 
somely withdraw  the  petition  and  will  not  suffer  it  to 
remain  on  the  table  of  the  House.    It  cannot  remain 
there  without  any  further  steps  being  taken,  and  if  it  be 
not  withdrawn  it  is  utterly  impossible  that  the  Lord 
Chief  Baron  with  such  terrible  imputations  upon  bis 
character  can  continue  to  discharge  his  duties  as  the 
Chief  of  the  Court  of  Exchequer.    Upon  the  charge  itself 
I  shall  not  dwell  five  minutes.     In  the  first  place,  what 
does  it  amount  to  ?   It  appears  that  there  was  a  contested 
election,  and  unhappily  the  principal  counsel  of  the  then 
Mr.  Kelly,  being  unable  to  attend  on  his  behalf  before 
the  Committee  of  the  House,  the  right  honourable  gentle- 
man was  induced  at  the  last  moment  to  address  the 
Committee  on  his  own  behalf— a  most  unwise  step  un- 
doubtedly—and in  that  double  capacity  of  both  member 
whose  seat  was  being  contested,  and  of  counsel,  he  is  said 
to  have  made  a  statement  which  was  false  to  his  know- 
ledge.    It  is  admitted  that  if  the  right  honourable  gen- 
tleman made  the  statement,   he  must  have  made  it 
knowing  it  to  be  false,  because  he  had  been  for  yean 
perfectly  acquainted  with  the  person  in  question.    Is 
there  any  evidence  in  support  of  the  charge  that  he 
denied  on  that  occasion  all  knowledge  of  this  person? 
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Not  the  slightest  evidence  exists  which  can  in  any  way      [1868.] 
substantiate   the  statement  contained  in  the  petition.       Wabon 
The  note  taken  by  our  own  shorthand  writer  in  com-      waitbe 
mittee  does  not  contain  a  single  syllable  in  support  of 
the  charge.    Who,  then,  is  the  only  other  witness  ?  Why, 
the  petitioner  himself,  a  person  in  hostility  to  the  right 
honourable  gentleman  upon  the  particular  question  before 
the  Committee.    But  he  makes  other  statements  in  his 
petition,  which  we  know  are  untrue,  for  he  states  that 
when  Sir  Robert  Peel  wished  to  make  the  right  honourable 
gentleman  Solicitor  General,  he  hesitated  to  do  so  on 
account  of  the  right  honourable  gentleman's  bad  cha- 
racter in  reference  to  this  very  question,  but  that  he 
was  induced  to  give  him  the  appointment  in  consequence 
of  the  entreaties  of  Lord  Lowther,  now  the  Earl  of  Lons- 
dale.  The  Earl  of  Lonsdale  has  been  spoken  to  upon  the 
subject,  and  he  utterly  denies  that  any  such  communi- 
cation passed  between  himself  and  Sir  R.  Peel  on  this 
subject,   or  that  he  had  any  part  whatever   in  the 
advancement  of  the  right  honourable  gentleman.     The 
petitioner  says  to  the  right  honourable  gentleman,  '  Your 
character  was  so  damaged  and  blasted  by  your  miscon- 
duct that  Sir  R.  Peel  was  afraid  to  appoint  you  Solicitor 
General  until  he  was  requested   to  do  so  by  Lord 
lowther!    This  is  an  entire  romance  and  a  deliberate 
falsehood,  as  must  now  be  patent  to  all  the  world.     Can 
your  Lordships  believe  that  a  gentleman  of  position  at 
the  bar  and  a  member  of  the  other  House  of  Parliament 
would  so  far  forget  his  honour  and  his  feeling  as  a  gen- 
tleman as  to  pledge  himself  to  a  fact  which  he  knew  to 
be  false?    This  attack  was  first  made  in  1885,  and  from 
that  moment  down  to  the  present  the  right  honourable 
gentleman  has  been  continually  before  the  public,  he 
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[1868.]  ho*  stood  several  contested  elections,  and  has  been 
WAg0N  returned  six  times  consecutively  member  for  his  county 
Walter,  without  a  single  word  in  reference  to  the  matter  being 
breathed  against  him.  My  Lords,  I  call  on  the  noble 
Earl  opposite  to  consider  what  a  bad  precedent  has  been 
made  in  this  case ;  for  where  is  the  man  whose  character 
would  be  safe  if,  under  the  pretext  of  some  speech  or 
conversation  two  or  three  and  thirty  years  ago,  such  a 
charge  is  to  be  brought  against  him,  the  object  of  which 
is  to  remove  him  with  ignominy  from  the  high  office  he 
may  have  attained  ?  Solemnly  and  seriously,  I  ask  the 
noble  Earl  before  the  world  to  consider  the  terrible  con- 
sequences of  the  step  he  has  been  induced  to  take.  I 
ask  him  whether,  in  justice  to  my  right  honourable  and 
learned  friend,  he  does  not  consider  it  his  duty  to  with- 
draw this  petition  ?     (Hear,  hear.) 

"  Earl  RusseU. — I  have  already  stated  to  your  Lord- 
ships the  course  I  thought  it  my  duty  to  take  with  regard 
to  this  petition*  The  noble  and  learned  Lord  on  the 
Woolsack  has  given  his  opinion  that  it  would  be  better 
if  on  occasions  of  this  kind  no  petition  should  be  pre- 
sented. Now,  I  quite  agree  with  the  noble  and  learned 
Lord  that  in  a  matter  of  a  private  scandal  or  calumny, 
without  any  apparent  public  object,  it  would  not  be 
right  to  present  a  petition  of  this  kind;  but  this  was 
the  case  of  a  petition  signed  by  a  subject  of  Her 
Majesty,  asking  Her  Majesty  for  a  remedy  which  is 
pointed  out  by  the  constitution — namely,  that  a  certain 
charge  being  made  and  proved,  your  Lordships  should 
address  the  Crown  to  remove  the  Judge.  I  own  it 
appeared  to  me  that  if  petitions  of  that  sort  were  refused 
by  every  member  far  more  injury  would  be  done  than 
by  the  petition  being  brought  into  public  debate  in  this 
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House.     In  the  first  place,  there  would  be  the  appear-      [1868.] 
ance  of  shutting  the  door  of  this  House  against  the       Wasoh 
petitions  of  the  Queen's  subjects;  in  the  next  place,  the      waltkb. 
charges  would  be  repeated  in  the  newspapers,  and  without 
the  same  opportunity  to  the  party  charged  of  answering 
them.     My  Lords,  I  did  what  I  considered  to  be  my 
duty ;   I  took  a  copy  of  the  petition  to  the  noble  and 
learned  Lord  on  the  Woolsack.     I  stated  that  I  looked 
to  him,  as  head  of  the  law,  and  I  asked  him  to  have  the 
goodness  to  communicate  to  the  Lord  Chief  Baron  the 
contents  of  the  petition.     I  did  this,  that  when  the 
petition  was  presented  there  might  be  full  opportunity 
of  an  answer  to  the  charges  which  it  contained.     That 
opportunity  the  noble  and  learned  Lord  on  the  Woolsack 
has  fully  and  properly  availed  himself  of     He  has  given 
a  complete  answer  to  all  the  charges  made;  and  it 
appears  to  me  a  matter  of  the  greatest  public  importance 
that  the  character  of  our  Judges  should  remain,  as  I  am 
happy  to  think  they  have  hitherto  been,  unstained  and 
pure  in  the  eyes  of  the  public.     It  appears  to  me,  my 
Lords,  it  is  better  that  before  an  assembly  such  as  your 
Lordships   such  charges  should  be  heard  and  refuted 
and  shewn  to  be  totally  destitute  of  foundation  than 
that  every  peer  should  refuse  to  listen  to  a  petitioner, 
and  that  a  person  aggrieved  should  not  have  an  oppor- 
tunity of  obtaining  a  hearing  in  the  House  of  Lords. 
'That  was  the  view  I  took  of  this  matter;  and  I  own  I 
still  think  on    an  occasion  of  this  kind,  where  great 
constitutional  questions  are  concerned,  that  publicity 
and  debate,  either  in  this  or  the  other  House  of  Parlia- 
ment, does  tend  to  the  public  welfare,  to  the  doing 
justice  where  justice  is  due,  and  to  fix  the  stain  of 
calumny  where  that  stain  is  properly  deserved.    With 
vol.  viii.  2  i  b.  &  s. 
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[1868.]  regard  to  the  request  which  the  noble  and  learned  Lord 
Wason  who  last  addressed  your  Lordships  has  made,  I  am  not 
Walter.  versed  in  the  proceedings  of  your  Lordships'  House  with 
respect  to  petitions  of  this  kind,  whether  they  should  be 
allowed  to  lie  on  the  table  or  be  withdrawn.  I  am  free  to 
declare  for  my  part,  that  I  am  ready  to  withdSraw  the 
petition  (hear).  I  would  refer  the  matter  to  the  noble 
Earl  the  First  Lord  of  the  Treasury,  who  is  well  versed 
in  the  proceedings  of  the  House.  If  he  declares  that  it 
is  in  conformity  with  the  usual  course  of  proceeding  to 
withdraw  the  petition,  I  am  quite  ready  to  take  that 
course.  I  am  fully  satisfied  that  the  character  of  the 
eminent  Judge,  so  far  as  it  is  impugned  in  the  petition, 
remains  unstained,  and  that  the  subjects  of  Her  Majesty 
may  have  full  confidence  in  the  administration  of  justice 
by  that  very  eminent  man,  not  only  from  his  knowledge 
of  the  law  and  great  learning,  but  also  his  high  personal 
character  (cheers). 

"  The  Earl  of  Derby.— A*  the  noble  Earl  has  referred 
to  me,  I  will  say  without  the  slightest  hesitation,  that 
if  I  had  been  led  inadvertently  to  present  such  a  petition, 
I  certainly  should  feel  it  my  duty  to  withdraw  it  after 
the  discussion  which  has  taken  place ;  and  for  this  reason, 
that  if  you  present  a  petition  and  move  that  it  lie  on 
the  table,  you  express  an  opinion  as  to  the  merits  of  the 
case.  But  after  the  discussion  which  has  taken  pl*<#' 
after  the  crushing  refutation  of  every  single  point,  and 
the  complete  and  entire  vindication  of  my  right  honour- 
able and  learned  friend  who  was  attacked,  I  do  think 
the  House  of  Lords  is  bound  to  go  a  little  further  than 
expressing  no  opinion  about  it.  After  the  debate  and 
refutation  we  shall  only  be  doing  our  duty  and  supporting 
our  own  dignity  and  character  by  refusing  to  allow  so 
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slanderous,  calumnious,  and  unfounded  a  statement  to  lie      [1868.] 
on  the  table  (cheers).     I  won't  question  the  taste  and       Wasoh 
judgment  of  the  noble  Earl  in  bringing  it  forward,  but      wa^ke, 
having  brought  it  forward,  and  having  heard  it  refuted 
entirely  to  his  own  satisfaction,  I  think  that  his  plain 
and  obvious  course  is  to  withdraw  the  petition,  which  he 
is  satisfied  is  wholly  unfounded  (cheers). 

"Earl  RusseU.—I  beg,  my  Lords,  to  withdraw  the 
petition. 

"The  Lord  Chancellor. — The  proper  course  will  be  to 
put  the  question  to  the  House — that  the  petition  do  lie 
on  the  table  ?    The  not-contents  have  it  (cheers)." 

The  count  concluded  with  an  averment  that  by  the 
words  Mr.  Rigby  Wason,  and  Mr.  R.  Wason,  respectively 
used  in  the  libel,  Mr.  Wason  the  petitioner,  the  plaintiff, 
was  meant,  and  by  the  word  petition,  when  used  in 
the  libel,  the  petition  presented  by  Earl  Russell  was 
meant 

Second  count.  That  the  defendant  on  the  said  13th 
February,  1867,  falsely  and  maliciously  printed  and 
published  of  the  plaintiff  in  a  newspaper  called  "The 
Times,"  the  words  following,  that  is  to  say : — 

"  The  House  of  Lords  was  engaged  last  evening  on  a 
personal  matter  of  the  highest  interest— nothing  less 
than  a  charge  of  misconduct  against  one  of  the  highest 
judicial  functionaries  in  the  kingdom — the  Lord  Chief 
Baron  of  the  Exchequer.  It  appears  that  in  the  year 
1834  Mr.  Kelly,  then  a  rising  barrister,  contested  and 
*as  returned  for  the  borough  of  Ipswich.  He  was 
petitioned  against,  and  in  April,  1835,  the  case  was 
heard  before  a  Committee  of  the  House  of  Commons. 
Mr.  Kelly's  counsel  was  absent  when  the  time  came  for 
addressing  the  Committee,  and  Mr.  Kelly  took  upon 
2  z  2 
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[1868.]      himself  to  argue  his  own  case.     He  was  unseated  on  the 
^Aaon       ground  that  he  had  been  guilty  of  bribery  through  his 
Walter,      •g®11**'     Two  years  after   he  again  contested  Ipswich 
and  was  opposed  by  a  Mr.  Rigby  IVason"  (meaning  the 
plaintiff),  "who  thought  proper   to  charge  him  with 
having  made  a  wilfully  false  statement  in  his  speech  two 
years  before — namely,  that  he  was  not  personally  ac- 
quainted with  a  certain  Mr.  Pilgrim,  an  attorney's  clerk 
at  Ipswich,  whereas  it  tinned  out  that  Pilgrim  had  actually 
bribed  for  Kelly.     Mr.  Kelly  denied  that  he  had  e?er 
made  any  such  statement,  and  challenged  Mr.  Wason" 
(meaning  the  plaintiff),  "  who  put  himself  under  the 
protection  of  the  law.    Thirty  years  have  elapsed  since 
that  time.     Mr.  Kelly,  succeeding  by  petition,  sat  for 
Ipswich  from  1838  to  1841 ;  for  four  years  he  represented 
Cambridge,  and  for  fourteen  years  before  his  late  pro- 
motion to  the  Bench   he  sat   for  the  county  of  Suf- 
folk.    He  was  also  appointed  to  the  important  office  of 
Solicitor  General,  in  1845,  by  Sir  Robert  Peel,  was  again 
Solicitor  General  to   Lord  Derby,  in  1852,  and  was 
Attorney  General  during  that  nobleman's  second  admin- 
istration, in  1858.    During  all  this  time  nothing  is  heard 
of  Mr.  Wason"  (meaning  the  plaintiff)  "  and  his  charge, 
but  when  at  last,  after  a  long  professional  life,  Sir  Fitzroy 
Kelly  is  raised  to  the  office  of  Chief  Baron  his  opponent11 
(meaning  the  plaintiff)  "  prepares  a  petition  to  the  House 
of  Lords,  asserting  that  Sir  Fitzroy  Kelly  did,  upon  the 
11th  April,  1885,  pledge  his  honour  as  a  gentleman  to 
the  truth  of  that  which  he  knew  to  be  false  for  the 
purpose  of  deceiving  a  Committee  of  the  House  of 
Commons.  Mr.  JVa&on"  (meaning  the  plaintiff) "farther 
declares  that  he  has  been  informed  and  believes,  that 
Sir  Robert  Peel  ten  years  afterwards  positively  refused  to 
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appoint  Mr.  KtUy  Solicitor  General,  and  that  his  legiti-      [1868.] 
mate  scruples  were  overcome  by  a  fraud.    Mr.   JPason"       wasoh 
(meaning  the  plaintiff)  "concludes  by  praying  that  their      Wa^kb# 
Lordships  will  concur  with  the  other  House  of  Parlia- 
ment in  praying  the  Crown  to  remove  Sir  F.  Kelly  from 
his  high   post.     This    was    the  petition  which  Lord 
Russell  thought  fit  to  present  to  the  House  of  Lords 
last  evening,  and  in  a  subsequent  speech,   after  the 
futility  and  malignity  of  its  charges  had  been  exposed 
by  the  Lord  Chancellory  he  defended  the  course  he  him- 
self had  adopted,  he  said,  in  substance,  that  he  con- 
ceived it  to  be  the  duty  of  any  peer  to  present  any 
petition,  however  libellous,  provided  he  gave  the  tra- 
duced person  notice  that  his  character  would  be  attacked, 
and  allow  him  time  to  defend  himself.     This  theory  is 
so  contrary  to  what  we  should  have  considered  the  rules 
of  morality  and  common  sense,  that  we  can  hardly  ven- 
ture to  discuss  it     Lord  Russell  is  great  on  consti- 
tutional points,  and  he  decided  for  himself  that  his 
proper  course  was  to  present  the  petition ;  but  having 
satisfied  himself  that    its   allegations  were  untrue,  he 
would  not  support  its  prayer  or  found  any  motion  on 
its  terms.     We  must  confess  that,  with  due  deference 
to  Lord  RusselT*  high  authority,  we  view  differently  the 
duties  of  a  peer,  who  is  not  only  a  legislator,  but  a  mem- 
ber of  the  highest  Court  of  justice  in  the  kingdom.     It 
seems  to  us  that  there  is  the  greatest  possible  difference 
between  an  ordinary  petition  for  the  redress  of  any 
public  or  private  grievance  and  such  a  charge  as  was 
made  by  Mr.  Wason"  (meaning  the  plaintiff).    "Un- 
doubtedly it  is  the  duty  of  members  of  either  House  to 
present  properly  worded  petitions,  but  when  a  petition 
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[1868.]  imputes  offences  of  the  gravest  kind,  involving  private 
Wasoh  reputations,  a  peer  is  bound  to  exercise  a  discretion  in 
WaI'teb.  bringing  it  before  the  House.  Much  more  should  this 
be  done  when  the  person  libelled  fills  a  high  and 
responsible  office.  No  man,  whatever  his  position,  is 
bound  to  make  himself  an  instrument  for  the  circu- 
lation of  calumnies.  In  this  case  we  learn  from  Lord 
RusselPs  opening  speech  that  he  considered  the  charges 
wholly  unsupported ;  and,  indeed,  the  circumstances  under 
which  they  were  brought  forward  were  such  that  a  man 
of  discernment  might  have  seen  how  the  matter  stood 
from  the  first.  Yet,  believing  the  charges  to  be  false, 
Lord  Russell  takes  charge  of  the  petition,  and  leaves  it 
to  the  House  of  Lords  to  accept  it  or  reject  it  as  they 
pleased.  The  Lords,  to  their  credit,  unanimously  refused 
to  receive  it.  The  substance  of  the  accusation  was  folly 
disposed  of  by  the  Lord  Chancellor.  As  for  the  charge 
that  Mr.  Kelly  had  said  in  his  speech  he  did  not  know 
PSgrim9  it  is  proved  by  an  examination  of  the  shorthand 
writer's  notes  that  no  such  statement  had  been  made  by 
Mr.  Kelly.  Mr.  Phillpotts,  the  barrister,  writes ( I  can  con- 
fidently say  that  there  is  not  in  that  speech  any  such  de- 
claration as  Mr.  Wasori  (meaning  the  plaintiff)  c  alleges, 
nor  any  assertion  or  suggestion  that  you  did  not  know 
Mr.  Pilgrim,  nor  a  sentence  that  can  be  distorted  into 
meaning  anything  of  the  kind.  Indeed,  certain  passages 
in  the  speech  appear  wholly  inconsistent  with  any  such 
declaration/  The  other  important  charge — that  Sir 
Robert  Peel  had  refused  to  appoint  Mr.  Kelly  Solicitor  Gen- 
eral, and  that '  the  right  honourable  gentleman's  legiti- 
mate scruples  were  overcome  by  a  fraud/  is  contradicted  by 
the  personal  testimony  of  Lord  Chelmsford.  Mr.  fPasimY 
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(meaning  the  plaintiff's)  "  story  that  Mr.  Kelly  palmed      [1868.] 
off  the  report  of  the  Committee  as  the  complete  record       wason 
of  the  proceedings  is  as  improbable  as  that  not  only 
Sir  jR.  Peel   but  Sir  F.  Kelly'%  political  opponents  in 
Ipswich,   Cambridge,  and  the  county  of  Suffolk  should 
have  ignored,  during  thirty  years,  the  offence,  of  which 
he  is  now  accused.     But  if  even  there  had  been  any 
grounds  for  this  libellous  petition  the  conduct  of  Mr. 
Wason"  (meaning  the  plaintiff)  "  would  not  be  less  dis- 
creditable.  He"  (meaning  the  plaintiff)  "rakes  up,  after 
a  lapse  of  thirty-two  years,  and  when  time  and  death 
have  made    refutation  difficult,   an  old  election   Com- 
mittee  squabble  on  which  he  has  kept  silence  during 
the  whole  of  his  adversary's  political  and  official  career. 
To  explain  such  conduct  he  tells  the  House  of  Lords 
that,  at  the  time  of  Mr.  Kelly  %  appointment  as  Solicitor 
General  he"  (meaning  the  plaintiff)  "  was  applied  to  to 
give  information  concerning  these  matters,  but  that  '  he 
declined  to  do  so  on  the  ground  that  he  had  no  per- 
sonal feeling  in  the  matter,  and  that  Mr.  Kelly  could  not 
inflict  greater  injury  upon  the  public  as  Solicitor  General 
than  he  could  as  a  barrister  in  full  practice/      How  far 
Mr.   Wason"  (meaning  the  plaintiff)  "  has  no  personal 
feeling  may  be  judged   from  the  present  proceeding. 
Yet  it  appears  that  at  a  time  when  the  circumstances 
were  comparatively  recent  he"  (meaning  the  plaintiff) 
"  shrunk  from  supporting  his  charges,  although,  as  he 
now  tells  the  House  of  Lords,  Mr.  Kelly  was  at  that 
time  obtaining  office  by  '  fraud.'    The  pretence  that  he 
has  now  ceased  to  be  silent  on  the  matter  because  '  the 
appointment  of  a  Judge  should  be  governed  by  very 
different  principles  from  those  which  might  excuse  the 
appointment  of  Solicitor  or  Attorney  General'  may  be 
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[1868.]  left  to  the  common  sense  of  the  world.  The  rational 
Wasoh  ^ew  °f  tne  c*86  *8  tnat  ft  ten  yea*8  aft**  *be  alleged 
Wilteb.  °ffenoe  te'*  (meaning  the  plaintiff)  " was  called  upon  by 
the  Premier  for  the  time  being  to  substantiate  his 
charges  and  then  shrunk  from  doing  so,  his  repetition 
of  them,  when  thirty-two  years  have  elapsed,  should  be 
considered  beneath  the  notice  of  those  to  whom  they 
were  addressed/' 

There  was  a  third  count  on  which  nothing  turned. 

Plea,  Not  guilty.     Issue. 

On  the  trial,  before  Cockburn  C.  J.,  at  the  Sittings 
at  Guildhall  after  Michaelmas  Term,  1867,  the  publica- 
tion of  the  alleged  libels  was  proved ;  and  it  having  been 
proved  and  admitted  that  the  report  of  the  proceedings 
in  the  House  of  Lords  which  formed  the  subject  of  the 
first  count  was  a  true  and  faithful  report,  the  Lord  Chief 
Justice  directed  the  jury : 

First.  That  the  publication  of  the  libel  charged  in  the 
first  count  was  privileged  if  they  should  find  the  libel  to 
be  a  true  and  faithful  report  of  the  debate  in  the  House 
of  Lords,  and  that  they  should  therefore  find  their 
verdict  for  the  defendant. 

Secondly.  That  they  should  find  their  verdict  for  the 
defendant  if  they  thought  that  the  comments  contained 
in  the  libel  charged  in  the  second  count  on  the  conduct 
of  the  plaintiff  in  presenting  the  petition  to  the  House 
of  Lords  and  on  the  debate  in  that  House  were  fair 
comments  and  within  the  limits  of  fair  criticism. 

The  jury  found  for  the  defendant  on  both  counts. 

Jones,  in  Hilary  Term,  having  obtained  a  rule  for  a 
new  trial  on  the  ground  of  misdirection,  it  was  argued 
in  the  present  Term  on  the  19th  and  21st  November. 
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Sir  J.  B.  Karslake,  Attorney  General,  Coleridge  and  C.       [1868.] 
W.  Wood  shewed  cause. — The  question  raised  by  the  first       Wa80H 
count  is,  whether  the  publication  of  an  honest  and  bonfi      vvaltib. 
fide  report  of  a  debate  in  Parliament,  containing  matter 
injurious  to  the  character  of  an  individual,  is  libellous 
or  is  a  privileged  publication;   and  by    the   second, 
whether    a   comment  on  the  debate  also  containing 
injurious  matter  is  privileged.     Documents  are  said  to 
be  privileged    when,    although  false  and   injurious  to 
individuals,  the  good  likely  to  result  from  them  coun- 
terbalances the  mischief.     [Hannen  J.    Is  it  not  rather 
that  the   circumstance  of  the   communication    being 
privileged  negatives  malice  ?]     Starkie  on  Slander  and 
Libel,  vol.  1,  p.  262,  2nd  ed.,  treating  of  the  subject  of 
parliamentary  privilege,  says,  a  The  question  whether  a 
particular  publication  shall  be  deemed  to  be  illegal  or 
even  criminal,  may  depend  not  merely  on  the  matter 
published,  but  on  the  occasion  and  circumstances  of  the 
publishing." 

As  to  the  first  count     In  a  free  country  nothing 
can  be  of  greater  importance  than   that  the  debates 
in    Parliament    should    be    correctly    reported.      On 
the  whole  it  is  better  for   the   community  that  the 
public  should  know  what  is  passing  in  the  Legislature 
than  that  a  particular  individual  should  be  protected 
against  an  injurious  untruth  stated  of  him.    Formerly 
the  bare  publication  of  debates  in  either  House  of  Par- 
liament was  treated  as  a  breach  of  privilege,  a  rule 
founded  on  the  notion  that  it  was  against  the  dignity 
of  the  House ;  but  now  it  is  every  day's  practice,  so 
much  so  that  members  of  Parliament  occasionally  send 
reports  of  their  speeches  to  the  reporters  in  the  gallery. 
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[1868.]  There  is  no  express  decision  on  this  point 

Wa80H  In  Rex  v.  Wright  (a)  this  Court  refused  to  grant  a 

WaItbr.      criminal  information  against  a  bookseller  for  printing  a 
true  report  of  a  secret  Committee  of  the  House  of  Com- 
mons though  it  reflected  upon  the  character  of  an  indivi- 
dual; Lord  Kent/on  says,  p.  296,  "  It  is  impossible  for  us  to 
admit  that  the  proceeding  of  either  of  the  Houses  of  Parlia- 
ment is  a  libel;  and  yet  that  is  to  be  taken  as  the  foun- 
dation of  this  application  *  *  *.   I  do  not  say  that  cases 
may  not  be  put  in  which  we  would  not  enquire  whether 
or  not  the  House  of  Commons  were  justified  in  any 
particular  measure ;   if,  for  instance,  they  were  to  send 
their  serjeant  at  arms  to  arrest  a  counsel  here  who  was 
arguing  a  case  between  two  individuals,  or  to  grant  an 
injunction  to  stay  the  proceedings  here  in  a  common 
action,  undoubtedly  we  should  pay  no  attention  to  it. 
But  the  report  in  question,  being  adopted  by  the  House 
at  large,  is  a  proceeding  of  those  who  by  the  constitution 
are  the  guardians  of  the  liberties  of  the  subject ;  and  we 
cannot  say  that  any  part  of  that  proceeding  is  a  libel.1' 
Grose  and  Lawrence  J  J.  agreed  in  this,  the  latter  of  whom 
pp.  297-8,  says,  "It  has  been  said  that  the  publication  of 
the  proceedings  of  Courts  of  justice  when  reflecting  on 
the  character  of  an  individual  is  a  libel;   to  support 
which  position  the  case  of  Waterfield  v.  The  Bishop  of 
Chichester  (b)  has  been  cited.     But  on  examining  that 
case  it  appears  that  the  charge  there  was  that  the  plain- 
tiff had  not  published  a  true  account  *  *  *  *.    Therefore 
I  do  not  think  that  that  case  establishes  the  proposition 
to  support  which  it  was  cited ;  and  I  am  not  aware  of 
any  authority  that  does  support  it.     The  proceedings  of 

(a)  8  T.  R.  293.  (b)  2  Mod.  118. 
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Courts  of  justice  are  daily  published,  some  of  which      [1868.] 
highly  reflect  on  individuals  *  *  *  Though  the  publica-       wasoh 
tion  of  such  proceedings  may  be  to  the  disadvantage  of      Salter 
the  particular  individual  concerned,  yet  it  is  of  vast 
importance  to  the  public  that  the  proceedings  of  Courts 
of  justice  should  be  universally  known.    The  general 
advantage  to  the  country  in  having  these  proceedings 
made  public  more  than  counterbalances  the  inconvenience 
to  the  private  persons  whose  conduct  may  be  the  subject 
of  such  proceedings.    The  same  reasons  also  apply  to 
the  proceedings  in  Parliament :   it  is  of  advantage  to 
the  public  and  even  to  the  legislative  bodies  that  the 
accounts  of  their  proceedings  should  be  generally  circu- 
lated; and  they  would  be  deprived  of  that  advantage  if 
no  person  could  publish  their  proceedings  without  being 
punished  as  a  libeller/1   Rex  v.  Creevey  (a),  though  not  in 
point,  bears  on  this  question.   There  a  member  of  Parlia- 
ment delivered  a  speech  in  Parliament  containing  libellous 
matter,  and  afterwards  sent  a  copy  to  a  newspaper,  in 
consequence  of  an  incorrect  report  of  the  same  having 
appeared  in  it  and  other  newspapers.  This  was  held  indict- 
able.   That  was  the  same  as  a  partial  report,  and  there- 
fore unlike  the  present.    [Lush  J.  It  is  not  at  all  like  this 
case.]     In  Rex  v.  Lard  Abingdon  (b)  it  was  held  by  Lord 
Kenyan  at  Nisi  prius  that  publication  by  a  member 
of  the  House  of  Lords  of  a  speech  delivered  by  him  in 
that  House  which  contained  libellous  matter  was  punish- 
able.   But  that  case  also  is  very  different  from  the 
present    In  Lake  v.  King  (c)  it  was  held  that  the 
printing  of  a  false  and  scandalous  petition  to  a  Com- 

(a)  1  M.  #  A  27a  (ft)  1  Esp.  226. 

(c)  1  Sound.  120.  131. 


702  [MICHAELMAS  TERM. 

[1868.]  mittee  of  the  House  of  Commons,  and  delivering  copies 
Waion  thereof  to  the  members  of  the  Committee,  is  justifiable, 
Walter.  because  it  is  in  the  order  and  course  of  proceedings  in 
Parliament,  of  which  the  King's  Courts  will  take  judicial 
notice.  Paris  v.  Levy  (a)  is  an  authority  that  the  law 
allows  the  same  liberty  of  criticising  hand  bills  as  it  does 
in  the  case  of  books,  and  the  criticism  is  equally  privileged 
whether  it  be  oral  or  written.  In  Davison  v.  Duncan  (b) 
Lord  Campbell  says,  p.  231, "  A  fair  account  of  what  takes 
place  in  a  Court  of  justice  is  privileged.  The  reason  is, 
that  the  balance  of  public  benefit  from  the  publicity  is 
great.  It  is  of  great  consequence  that  the  public  should 
know  what  takes  place  in  Court ;  and  the  proceedings 
are  under  the  control  of  the  Judges.  The  inconve- 
nience therefore  arising  from  the  chance  of  the  injury 
to  private  character  is  infinitesimally  small  as  compared 
to  the  convenience  of  publicity.  But  it  has  never  yet 
been  contended  that  such  a  privilege  extends  to  a  report 
of  what  takes  place  at  all  public  meetings.  *  *  * 
The  Legislature  may  think  fit  to  extend  the  privilege  of 
publication  beyond  the  limits  to  which  it  now  goes.  If 
it  does,  it  can  impose  such  restrictions  on  the  extension 
as  it  thinks  fit  We,  in  a  Court  of  law,  can  only  say 
how  the  law  now  stands/1  And  Wxghtman  J.,  p.  232, 
says,  "  Prima  facie  it  is  actionable  to  publish  a  repetition 
of  what  is  injurious  to  another,  unless  justified  by 
truth,  or  by  its  being  a  fair  report  of  what  has  been 
said  in  a  public  judicial  proceeding,  not  ex  parte,  or,  it 
may  be,  in  Parliament.  The  only  foundation  of  the 
exception  is  the  superior  benefit  of  the  publicity  of 
judicial  proceedings  which  counterbalances  the  injury 

(a)  9  C.  B.  N.  8.  342.  (*)  7  R  #  B.  229. 


T. 

Waltir. 


XXXH.  VICTORIA.]  703 

to  individuals,  though  that  at  times  may  be  great  So  [1868.] 
it  may  be  in  the  case  of  a  parliamentary  proceeding."  Wa80JI 
There  are  many  cases  in  which  it  has  been  held  that 
the  publication  of  the  proceedings  in  Courts  of  justice 
is  protected,  but  it  is  unnecessary  to  go  through  them. 

Stockdale   v.    Hansard  (a)   may    be   referred   to   as 

hearing  on  this  question.    The  first  case  of  that  name 

is  reported  2  M .  %  Bob.  9,  where  it  was  held  by  Lord 

Denman  at  Nisi  prius  that  an  order  made  by  the  House 

of  Commons  for  the  publication  and  sale  by  certain 

booksellers   of  reports  laid  before  the  House  did  not 

exempt  the  booksellers  from  answering  in  an  action  of 

libel  any  individual  injured  by  defamatory  matter  in  such 

reports  so  sold  by  them.    The  same  question  having 

been  afterwards  raised  by  demurrer  in  this  Court  in 

another  action  between  the  same  parties,  9  A.fr  E.  l,it 

was  argued  at  great  length,  and  the  plea  of  privilege 

distinctly  overruled  by  the  tribunal,  consisting  of  Lord 

Denman  C.  J.,  Littledale,  Paiteson  and  Coleridge  J  J.    But, 

although   there  are  some  strong  dicta    in  that  case 

affecting  the  present  question,  the  main  point  decided 

was,  whether  the  resolution  of  the  House  of  Commons 

was  sufficient  justification  for  a  libel 

As  to  the  second  count,  there  is  nothing  in  it 
beyond  the  limits  of  fair  criticism.  The  jury  were 
directed  according  to  the  ruling  in  Campbell  v.  Spottis- 
voode  (a),  and  there  can  be  no  question  that  the  con- 
duct of  the  plaintiff  was  a  matter  of  public  interest 
In  that  case  (i)  this  Court  laid  down  that  where  a 
writer  in  a  newspaper  or  elsewhere  in  commenting  on 
public  matters  makes  imputations  on  the  character 
of  the  individuals  concerned  in  them  which  are  false 
(a)  2  M.fRob.  9;9A.f  E.  1.  (ft)  3  B.  f  8.  709. 
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[1868.]  and  libellous,  as  being  beyond  the  limits  of  lair 
Waboh  comment,  it  is  no  defence  that  he  bonfi  fide  believed  in 
Walter.  ^e  truth  of  those  imputations.  [Cockburn  C.  J.  Many 
similar  cases  have  been  tried  before  me  since,  and  I 
always  tell  the  jury  that  there  must  be  some  reasonable 
and  fair  ground  for  what  the  party  writes.  Otherwise  seal 
or  fanaticism  may  see  bad  motives  in  every  man'sconduct] 
In  Lewis  v.  Levy  (a)  it  was  held  that  the  rule  relative 
to  publishing  the  proceedings  of  Courts  of  justice  extendi 
to  inquiries  before  magistrates  in  criminal  cases.  Lord 
Campbell,  pp.  560-1,  says,  "  The  law  upon  such  subjects 
must  bend  to  the  approved  usages  of  society,  though  still 
acting  upon  the  same  principle,  that  what  is  hurtful  and 
indicates  malice  should  be  punished,  and  that  what  is 
beneficial  and  bonfi  fide  should  be  protected."  And 
Tumbull  v.  Bird  (b)  is  there  referred  to,  where  it  was 
assumed  that  a  person  who  entertained  the  belief  that 
a  Roman  Catholic  would  falsify  a  document  for  the  good 
of  his  Church  might  bring  forward  that  belief  in  com- 
menting upon  the  question  whether  a  Roman  Catholic 
should  hold  a  particular  office,  and  in  that  case  the 
question  of  the  bon&  fide  belief  of  the  defendant  might 
be  a  proper  ingredient  to  be  considered  in  determining 
whether  the  alleged  libel  was  in  excess  of  fair  and 
proper  comment  or  not. 

Jones  and  R.  E.  Turner,  in  support  of  the  rule.— The 
general  rule  is,  that  where  a  publication  is  defamatory 
the  law  infers  malice.  And  although  there  are  several 
exceptions  to  that  rule  the  publication  of  debates  in 
Parliament,  especially  when  without  the  authorization  of 
the  House,  is  not  within  any  of  them.    The  principles 

(a)  RB.fE.  637.  (b)  2F.  #  F.  508. 
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established  by  Stockdale  v.  Hansard  (a)  are  decisive  of      [1868.] 
this  question.     The  judgment  there  proceeded  on  the       Wason 
ground   that    the  expediency  of  giving  information  to      Wiltsb. 
the  public  by  the  publication  of  Parliamentary  papers 
sanctioned  by  the  opinion  of  the  House  of  Commons 
that  the  dispatch  of  its  business  as  the  grand  inquest 
of  the  nation  would  be  promoted  by  the  publication  of 
some  in  particular,  did  not  counterbalance  the  injury 
to    private     persons    whose    character    was    defamed. 
Littledale  J.   there  says,  p.  181,  "As  to  the  general 
information  to  be  given  to  the  public  of  all  that  is  going 
on  in  Parliament,  I  cannot  conceive  upon  what  ground 
that  can  be  necessary.     I  do  not  consider  as  a  matter 
of  right  that  the  public  should  know  all  that  is  going 
on  in  Parliament   But,  as  to  the  right  of  communicating 
the  proceedings  in  Parliament  to  the  public,  if  it  be 
meant  to  communicate  any  papers  which  contain  matters 
defamatory  as  they  think  proper,  that  is  a  matter  which, 
in  my  judgment,  can  only  be  done  by  an  act  of  the 
Legislature.  *  *  *  *.     Then  it  is  said  that,  though  the 
defaming  a  man's  character  be  an  evil,  yet  it  is  an  evil 
of  small  magnitude  compared  with  the  advantages  that 
may  result  from  the  publication  of  defamatory  papers. 
But  it  does  not  appear  to  me  that,  as  a  general  propo- 
sition, benefit  is  to  be  expected  to  result  from  the  pub- 
lication of  defamatory  papers.     The  advantages  are 
altogether  undefined  and  uncertain,  and  cannot,  as  a 
matter  of  law,  be  set  off  against  the  positive  injury 
arising  to  a  man  from   his  character  being   defamed. 
Bat,  if  such  a  principle  of  law  could  be  admitted,  it 
*<rald  be  necessary  to  shew  what  was  the  advantage  to 
be  derived  from  such  a  publication.     It  is  said  that 

(a)  9  J.  #£  1. 


706  [MICHAELMAS  TEEM. 

[1868.]      there  is  no  instance  of  any  action  having  ever  been 
Wa8os~  brought    against    any  person    for    publishing    parlia- 
Waltmu      Hrantary  papers,  the  publication  of  which  was  sanctioned 
by  the  resolution  of  either  House  of  Parliament,  and 
that  is  a  very  strong  reason  why  the  action  is  not  main- 
tainable.   That  is  sometimes  given  as  a  reason  why  an 
action  cannot  be  maintained ;  but  all  such  cases  depend 
upon  their  own  particular  circumstances:   when  such 
cases  arise,  the  principles  of  law  are  examined,  and,  if 
they  apply,  the  Courts  decide  an  action  to  be  main- 
tainable, though    none  such  has  ever   been  brought 
before;  but  here,  the  action  taken  by  itself  is  confessedly 
maintainable,  and  the  question  is  about  the  justification. 
Now  the  same  identical  justification  was  never  pleaded 
before  that  I  know  of:  and  the  question  therefore  is, 
not  whether   the    action    itself  is   maintainable,  but 
whether  there  can  be  any  objection  to  it,  because  the 
defence  has  never  been  set  up.    If  the  defence  has 
never  been  pleaded  before,  and  never  brought  into 
discussion  on  any  other  occasion  except  as  far  as  I  have 
before  mentioned,  there  is  no  more  reason  to  say  that 
it  is  good,  or  that  it  is  bad,  till  it  has  been  investigated." 
And  Patteson  J.  says,  p.  209,  "  The  power  claimed  is 
said  to  be  necessary  to  the  due  performance  both  of 
the  legislative  and  inquisitorial  functions  of  the  house." 
*  *  *  *  p.  211.     "It  is  said  that,  if  papers,  however 
defamatory,  must  needs  be  printed  for  the  use  of  the 
members,  as  it  is  plain  they  must,  and  the  point  is  not 
disputed,  their  further  circulation  cannot  be  avoided, 
for  what  is  to  be  done  with  the  copies  upon  a  dissolution 
of  Parliament,  or  upon  the  death  or  retirement  of  a 
member  ?    The  answer  is  obvious, — the  copy  of  such 
defamatory  matter  ought  to  be  destroyed,  as  it  can  no 
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longer  be  used  for  the  purpose  for  which  it  was  intended : —       [1868.] 
at  all  events  it  must  not  be  communicated  to  others.       wasoh 
But  it  is  said  that  the  constituents  have  a  right  to  watch      Walter. 
over  the  conduct  of  their  representatives,  and  therefore 
to  know  what  passes  in  the  House.     The  House  itself 
is  of  a  different  opinion;  for  it  is  only  by  sufferance 
that  any  one  is  allowed  to  be  present  at  its  debates ;  it 
is  only  by  sufferance  that  the  debates  are  allowed  to  be 
published ;  and  it  is  only  by  the  special  permission  of 
the  House  that  its  votes,  and  proceedings,  and  papers  are 
communicated  to  the  public,  and  that  in  the  manner  in 
which  they  think  fit  to  order.     If  the  constituents  had 
a  right  to  know  all  that  passes,  or  if  the  House  of 
Commons  were  an  open  Court,  then  indeed  there  might 
be  some   colour  for  saying  that  it  was  necessary  to 
publish  all  its  proceedings.     It  is  upon  the  ground  that 
Courts  of  justice  are  open  to  the  public,  that  what  passes 
there  is  public  at  the  time,  and  that  it  is  important  that 
all  persons  should  be  able  to  scrutinize  what  is  there 
done,  that  the  publication  of  every  thing  which  there 
passes  has  been  thought  to  be  lawful.     I  for  one  do  not 
go  that  length,  but  think,  with  some  Judges  of  great 
name  who  have  gone  before  me,  that  the  doctrine  is  to 
be  taken  with  much  limitation ;  but  I  feel  sure  that  it 
cannot  apply  to  a  Court  which  is  not  open,  whose  pro- 
ceedings in  contemplation  of  law  are  secret  at  the  time 
they  take  place,  and  to  whom  ex  parte  statements,  often 
grossly  defamatory,   are   made    without   the   defamed 
person  having  any  opportunity  of  being  heard,  and 
indeed  often  without  the  possibility   of  any  inquiry 
being   instituted ;    and  it  is  not  impossible,   if  such 
indiscriminate  publication   and  sale  be  continued  by 
the  House  of  Commons,  that  petitions  containing  the 
vol.  viii.  3  a  b.  &  s. 
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[1868.]      grossest  libels  against  the  most  innocent  individuals 
Wasoh       may  be  purposely  and  maliciously  presented  to  that 
Waltkjl      Honourable  House,  by  persons  who  seek  to  publish  and 
sell  them  with  impunity,  and  to  make  the  House  most 
unconsciously  the  instrument  of  circulating  their  slander. 
It  is  the  nature  of  the  proceedings  themselves  which 
justifies,  if  at  all,  the  publication  of  what  passes  in  a 
Court  of  justice ;  and  any  person  may  therefore  publish 
them  :  but  the  proceedings  of  the  House  of  Commons 
cannot  be  published  without  the  authority  of  the  House ; 
the  right  to  publish  does  not  result  from  the  nature  of 
the  thing  published,  but  from  the  leave  obtained  from 
the  House ;  and  this  alone  shews  that  it  cannot  be 
matter  of  necessity  for  the  information  of  the  con- 
stituents.    I  do  not  say  that  it  may  not  be  conducive 
to  the  public  interests  to  inform  the  world  at  large  of 
much  that  passes  in  the  House;  but  I  do  say  that  it 
cannot  be  conducive  to  the  public  interests  to  circulate 
private  slander."  [They  also  referred  to  the  observations 
of  Litthdale  J.  at  pp.  175—176,  and  to  those  of  Cole- 
ridge J.  at  pp.  238  and  242.]     Lord  Denman  in  that 
case,  p.  153,  though  he  admitted  that  the  law  was  sus- 
ceptible of  improvement,  denied  the  right  of  the  Court 
to  declare  the  law  on  the  ground  of  supposed  expediency. 
[Lush  J.     Is  there  any  other  authority  for  saying  that 
in  contemplation  of  law  the  doors  of  the  Houses  of 
Parliament  are   closed  ?]     There   is  no  other  direct 
authority  than  the  above  language  of  Patteson  J.    Bat 
strangers  may  be  ordered  to  withdraw  on  the  motion  of 
any  member,  1  May  Const.  Hist  439,  2nd  ed.«  and  this 
power  was  exercised  in  the  House  of  Commons  so  late 
as  1849,  Id.  p.  437,  note  (4)  (a).     [CocUurn  C.  I 
(a)  See  also  May's  Law  of  Parliament,  237,  6th  ed. 
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I  do  not  recognise  the  doctrine  laid  down  by  Patteson  J.       [1868.] 
in  Stockdale  v.  Hansard  as  being  the  law  of  the  land.]        wasoh 
Patteson  J.,  as  has  been  seen,  denied  that  the  publica-      vFalteb. 
tion  of  proceedings  in  the  Houses  of  Parliament  could 
be   assimilated  to  the  publication  of  proceedings  in 
Courts  of  justice ;  and  the  privilege  of  publication  even 
of  the  latter  is  not  absolute ;  Rex  v.  Mary  Carlile  (a), 
Lewis  ▼.  Clement  (b),  Ryalls  v.  Leader  (c).     [Cockburn 
C.  J.    Whether  their  publication  is  privileged  or  not 
depends  on  whether  it  was  bon&  fide  or  for  the  purpose 
of  reiterating  the  slander.] 

As  to  the  authorities  cited  by  the  other  side :  Rex 
v.  Wright  (d)  decides  that  the  publication  of  a  report 
ordered  by  the  House  of  Commons  to  be  printed  is 
privileged ;  but  that  case  is  commented  upon  by  Lord 
EUenborough  in  Rex  v.  Creevey  (e),  and  is  overruled  in 
Stockdale  v.  Hansard  (f);  Lord  Denman,  pp.  121-4, 
impugning  the  decision  on  the  ground  of  inconsistency 
and  inaccuracies,  and  Littledale  J.,  p.  180,  observing  that 
it  was  neutralised  by  other  cases.     [They  cited  Lake  v. 
King  (g),  Rex  v.  Creevey  (A),  and  Rex  v.  Lord  Abingdon  (i).] 
In  Davison  v.  Duncan  (A),  indeed,  there  is  a  loose  dictum 
of  Wightman  J.,  p.  232,  on  this  subject.     After  shewing 
that  the  only  foundation  of  the  exception  in  the  case  of 
reports  of  proceedings  in  Courts  of  justice  "  is  the 
superior  benefit  of  the  publicity  of  judicial  proceedings 
which  counterbalanced  the  injury  to  individuals/'  he  adds 
"  So  it  may  be  in  the  case  of  a  parliamentary  proceed- 
ing."    [Cockburn  C.  J.     No  Judge  was  less  likely  to 

(a)  3B.$A.  167.  (*)  3  B.  $  A.  702. 

(c)  4  K  #  a  555.  (<*)  8  T.  R.  29& 

(e)  IM.fS.  273.  277-8.  if)  9  A.  $  R  1. 

(?)  1  Sound.  120. 131.  (A)  1M.$S.  273. 

(i)  1  Etp.  226.  (*)  7E.&B.  229. 
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[1868.]  have  uttered  a  dictum  loosely.]  With  respect  to  the 
Wason  privilege  contended  for  in  the  present  case,  he  concluded 
Walter,  from  the  decision  in  Rex  v.  Creevey  (a)  "  that  even  the 
privilege  of  making  a  report  of  what  took  place  in 
Parliament  is  limited."  Lord  Campbell,  p.  233,  concur- 
ring in  the  doctrine  of  Rex  v.  Lord  Abingdon  (&),  added, 
"  I  should  think  a  publication  of  a  report  of  his  speech 
by  a  member  of  the  House  of  Commons,  bona  fide 
addressed  to  his  constituents,  would  be  privileged." 
But,  as  Crompton  J.  observed,  it  would  be  privileged 
"asa  communication  between  a  member  and  his  con- 
stituents, and  not  because  it  was  a  true  report  of  what 
took  place  in  Parliament." 

Stat.  3  &  4  Vict.  c.  9.  is  a  legislative  adoption  of  the 
law  as  laid  down  in  Stockdale  v.  Hansard  (c).  The  bill 
was  introduced  in  the  House  of  Commons  and  was 
probably  drawn  by  Wightman  J.,  who  was  junior 
counsel  for  the  defendant  in  that  case,  though  his  name 
does  not  appear  in  the  report.  That  statute  gives  pro- 
tection to  the  publication  of  parliamentary  papers,  but 
does  not  extend  it  to  the  publication  of  debates  in  par- 
liament. [CocJcburn  C.  J.  Then  a  member  of  either 
House  whose  conduct  with  reference  to  a  public  matter 
is  attacked  in  that  House  would  have  a  right  of  action 
against  the  editor  of  every  newspaper  in  which  a  report 
of  the  speech  was  published.]     That  was  so  until  stat 

(a)  1  M.  $  8.  273.  (o)  1  Esp.  22d 

(c)  9A.#E.  1.  This  is  not  correct  Stat.  3  &  4  Vict.  c.  9.  does 
not  touch  on  the  disputed  question  of  privilege,  nor  define  its  extent. 
It  merely  provides  a  summary  mode  of  staying  proceedings  against 
persons  publishing  papers  under  the  authority  of  the  Houses  of  Parlia- 
ment. This  further  appears  from  sect  4,  which  is  as  follows:  "Pro- 
vided always,  and  it  is  hereby  expressly  declared  and  enacted,  That 
nothing  herein  contained  shall  be  deemed  or  taken,  or  held  or  con- 
strued, directly  or  indirectly,  by  implication  or  otherwise,  to  affect  the 
privileges  of  Parliament  in  any  manner  whatsoever." 
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6  &  7  Vict  c.  96.  effected  an  improvement  in  the  law  of      [1868.] 
libel,  as  suggested  by  Lord  Denman  in  Stockdale  v.        wasoh 
Hansard  (a).     Under  that  statute  the  editor  is  not       Wa^£B# 
exempted  from  liability  if  the  newspaper  contains  a  libel ; 
but  by  sect.  2,  which  seems  a  compromise  between  those 
who  were  in  favour  of  giving  absolute  protection  and 
those  who  were  against  giving  any,  he  may  plead  the 
absence  of  actual  malice  or  gross  negligence,  and  that  he 
had  inserted  or  had  offered  to  publish  a  full  apolQgy,  and 
pay  money  into  Court  by  way  of  amends.  [Cockburn  C.  J. 
The  object  of  sect  2,  as  well  as  of  sect.  1,  was  to  give 
immunity  to  the  casual  publication  of  libellous  matter 
without  any  intention  to  defame.     Here  the  question  is 
whether  the  publication  is  a  libel.     So  soon  as  it  is 
privileged  it  ceases  to  be  such.     Lush  J.     Stat.  6  &  7 
Vict.  c.  96.  does  not  deal  with  privileged  libels,  but  with 
actionable  libels.     It  cannot  be  supposed  that  it  was 
intended  to  make  the  editor  of  a  newspaper  apologize 
for  the  publication  of  a  report  of  a  speech  in  Parliament.] 
Sect.  6,  by  which  the  defendant  in  an  indictment  or 
information  for  a  libel  may  plead  the  truth  of  the  matter, 
and  allege  that  it  was  for  the  public  benefit  that  it 
should  be  published,  is  a  legislative  declaration  against 
protection  merely  on  the  ground  that  the  publication  is 
for  the  public  benefit.     The  public  good  alone  is  no 
justification  for  the  publication  of   libellous  matter, 
except  in  reports  of  proceedings  of  Courts  of  justice. 
It  appears  from  Hansard,  Parliamentary  Debates,  3rd 
Series,  vol.  70,  pp.  1252—1258,  that  in  Committee  in 
the  House  of  Lords  on  the  bill,  which  was  the  founda- 
tion of  stat.  6  &  7  Vict.  c.  96.,  a  clause  permitting  reports 
of  proceedings  in  Courts  of  justice  and  in  the  two 
Houses  of  Parliament  to  be  published  was  rejected. 
(«)  9  A,  #  E.  1.  153. 
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[1868.]      Lord  Campbell  supported  it  as  founded  upon  the  tenth 
Wason      proposition  of  the  recommendations  of  the  Committee 
Waltkb      on  ^e  ^aw  °*  ^^*  vlz*  "^at  no  action,  indictment,  or 
information  shall  be  maintainable  for  a  faithful  report 
of  any  proceedings  of   Courts  of   justice,  or  before 
magistrates  acting  in  the  discharge  of  their  duty,  or  of 
any  proceedings  in  either  House  of  Parliament,  at  which 
strangers  have  been  permitted  to  be  present,  provided 
that  such  proceedings  are  not  of  such  a  nature  that  a 
report  thereof  would  be  contrary  to  good  manners  f  and 
stated  that  Lord  Denman  was  in  favour  of  it    The 
clause  was  opposed  by  the  Lord  Chancellor  on  the 
ground  that  every  petition  presented    to  Parliament 
would  be  a  proceeding  in  Parliament  within  the  language 
of  the  clause,  and,  however  scandalous,  would  be  under 
its  protection;  and  by  Lord  Brougham,  who  said,  "In 
proportion  as  there  should  be  an  absolute  and  unrestrained 
privilege  within  the  walls  of  Parliament  for  saying 
whatever  any  member  might  think  proper  to  say,  re- 
strained only  by  his  sense  of  duty ;    so,  in  the  same 
proportion,  was  the  necessity  absolute,  that  there  should 
not  be  given  an  unrestrained  power  to  the  press  to 
publish  everything  that  was  said  in  Parliament." 

In  1858  Lord  Campbell  brought  into  the  House  of 
Lords  a  bill  for  amending  the  law  of  libel,  the  second 
reading  of  which  was  negatived  :  that  bill  contained  a 
clause  that  no  person  should  be  liable  to  an  action  for 
the  publication  of  a  report  of  the  proceedings  in  Par- 
liament ;  which  was  unnecessary  if  the  law  is  as  con- 
tended for  by  the  defendant.  And  from  the  debate 
upon  the  bill,  in  Hansard  Parliamentary  Debates,  3rd 
Series,  vol.  149,  p.  947,  it  appears  that  all  the  law  Lords 
who  took  part  in  it  were  of  opinion  that  the  publication 
of  parliamentary  debates  was  illegal,  and  that  an  action 
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might  be  brought  against  the  editor  of  a  newspaper  for       [1868.] 
publishing  slanders  contained  in  a  speech  in  Parliament.        wIsok 
Liord  Campbell,  p.  952,  referred  to  an  opinion  of  Lord       Walwh. 
Denman  to  the  same  effect,  given  before  a  Select  Com- 
mittee on  the  law  of  libel  in  1843.     Lord  Wensleydale, 
pp.  968-9,  and  the  Lord    Chancellor   Chelmsford,  pp. 
976-7,  were  of  opinion  that  the  law  ought  not  to  be 
altered. 

The  policy  of  the  law  as  contended  for  by  the 
plaintiff  has  been  maintained  by  eminent  statesmen  as 
well  as  lawyers.  [He  referred  to  the  debate  on  Mr. 
Creevetfa  motion  that  the  records  of  the  Court  of  Queen's 
Bench  relating  to  the  trial  of  Rex  v.  Creevey  be  brought 
into  the  House  of  Commons ;  Hansard  Parliamentary 
Debates,  1st  Series,  vol.  26,  p.  898,  and  the  opinion  of 
Mr.  Fox,  cited  by  Mr.  Williams  Wynn,  p.  914;  and  to 
the  debates  on  the  petition  of  Messrs.  Hansard,  Han' 
sardPs  Parliamentary  Debates,  3rd  Series,  vol.  51,  pp. 
44—101.] 

As  to  the  second  count.  The  article  commenting  on 
the  debate  was  an  adoption  and  corroboration  of  it; 
whereas  the  writer  of  the  article,  by  the  exercise  of  that 
reasonable  care  which  may  be  expected  in  a  public 
journalist,  would  have  deduced  from  the  debate  that 
the  charge  preferred  by  the  plaintiff  in  his  petition  was 
not  that  there  discussed.  [Cockburn  C.  J.  Seeing  that 
the  plaintiff  admitted  in  his  petition  that  he  had  made 
a  mistake  in  his  letter  to  Lord  Derby,  I  should  not  have 
been  surprised  if  the  writer  of  the  article  had  used 
even  stronger  terms.  I  think  Lord  Chelmsford  was 
well  warranted  in  supposing,  as  he  did,  that  the  charge 
in  the  petition  was  the  same  as  in  the  letter  to  Lord 
Derby,  and,  if  so,  the  writer  of  the  article  was  well 
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[1868.]  warranted  also.]  When  there  is  no  reasonable  ground 
WAg0H  for  making  the  imputation  which  is  the  subject  of  the 
Walt  action  the  question  of  motive  must  be  separated  from 

conduct,  and  that  is  a  question  for  the  Court  as  much 
as  a  question  of  privilege.  [They  cited  Campbell  v. 
Spottiswoode  (a).]  [Cockburn  C.  J.  The  first  question 
on  this  part  of  the  case  is,  whether  the  article  was  a 
fair  comment,  the  writer  of  it  taking  reasonable  pains 
to  inform  himself  on  the  subject  about  which  he  was 
writing.] 

Cockburn  C.  J.  We  have  no  hesitation  as  to  what 
our  decision  should  be ;  but  considering  the  great  im- 
portance of  the  question,  and  that  it  is  presented  for 
the  first  time  for  decision  in  a  Court  of  justice,  we  think 
it  better  that  our  judgment  should  be  in  writing. 

Cur.  adv.  vult 

Cockburn  C.  J.  now  delivered  the  judgment  of  the 
Court. 

This  case  was  argued  a  few  days  since  before  my 
brothers  Lush,  Hannen,  Hayes  and  myself,  and  we  took 
time,  not  to  consider  what  our  judgment  should  be,  for 
as  to  that  our  minds  were  made  up  at  the  close  of  the 
argument,  but  because,  owing  to  the  importance  and 
novelty  of  the  point  involved,  we  thought  it  desirable 
that  our  judgment  should  be  reduced  to  writing  before 
it  was  delivered. 

The  main  question   for  our  decision  is,  whether  a 
faithful  report  in  a  public  newspaper  of  a  debate  in 
either   House  of   Parliament,  containing  matter  dis- 
paraging to  the  character  of  an  individual  as  having 
(a)  3  B.  #  A  769. 
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been  spoken  in  the  course  of  the  debate,  is  actionable  at  [1868.] 
the  suit  of  the  party  whose  character  has  thus  been  Wasoh 
called  in  question.    We  are  of  opinion  that  it  is  not.  Waltm. 

Important  as  the  question  is,  it  comes  now  for  the  first 
time  before  a  Court  of  law  for  decision.  Numerous  as  are 
the  instances  in  which  the  conduct  and  character  of  indi- 
viduals have  been  called  in  question  in  Parliament  during 
the  many  years  that  parliamentary  debates  have  been 
reported  in  the  public  journals,  this  is  the  first  instance 
in  which  an  action  of  libel  founded  on  a  report  of  a  par- 
liamentary debate  has  come  before  a  Court  of  law.  There 
is  therefore  a  total  absence  of  direct  authority  to  guide 
us.    There  are  indeed  dicta  of  learned  Judges  haying 
reference  to  the  point  in  question,  but  they  are  conflicting 
and  inconclusive,  and,  having  been  unnecessary  to  the 
decision  of  the  cases  in  which  they  were  pronounced, 
may  be  said  to  be  extrajudicial.      In  the  case  of  Rex  v. 
Wright  (a)  Mr.  Justice  Lawrence  placed  the  reports  of 
parliamentary  debates  on  the  same  footing  with  respect 
to  privilege  as  is  accorded  to  reports  of  proceedings  in 
Courts  of  justice,  and  expressed  an  opinion  that  the 
former  were  as  much  entitled  to  protection  as  the  latter. 
But  it  is  to  be  observed  that  in  that  case  the  question 
related  to  the  publication  by  the  defendant  of  a  copy  of 
a  report  of  a  Committee  of  the  House  of  Commons, 
which  report  the  House  had  ordered  to  be  printed,  not 
to  the  publication  of   a  debate  unauthorized  by  the 
House.    Again  in  Davison  v.  Duncan  (b)  Mr.  Justice 
WiglUman  seems  disposed  to  treat  the  reports  of  pro- 
ceedings in  Parliament  as  entitled  to  the  same  privilege 
a»  reports  of  proceedings  in  Courts  of  justice.  But  here 
again  the  question  before  the  Court  had  reference  to  a 

(a)  8  T.  R.  293.  (b)  7  E.  $  B.  229. 


V. 

Walter. 


716  [MICHAELMAS  TERM. 

[1868.]      report,  not  of  a  proceeding  in  Parliament,  but  of  pro- 
Wasoh       ceedings  at  a  public  meeting  of  Improvement  Commis- 
sioners of  a  particular  locality,  in  which  the  conduct 
of  an  individual  had  been  assailed,  and  which  report 
the  Court  held  not  to  be  privileged  without  being  in 
any  way  called  upon  to  determine  how  far  the  privi- 
lege would  have  extended  to  a  report  of  proceedings  in 
Parliament.    On  the  other  hand,  in  Stockdak  v.  Han- 
sard (a),  Mr.  Justice  Littledale  and  Mr.  Justice  PatUtan 
use  language  from  which  it  may  be  safely  inferred  that 
they  would  have  deemed  the  report  of  a  parliamentary 
debate,  if  containing  an  attack  on  character,  as  not 
entitled  to  be  held  privileged  in  an  action  for  libeL  Bat 
here  again  the  question  was  not  how  far  the  publication 
of   parliamentary  debates  was    privileged,  but  solely 
whether  an  order  of  the  House  of  Commons  directing 
a  paper,  forming  no  part  of  the  proceedings  of  the 
House,  and  containing  libellous  matter,  to  be  printed 
and  sold  to  the  public,  and  a  Resolution  of  the  House 
that  such  an  order  was    within  its   privileges,   pro- 
tected the  publisher  of  the  paper  from  an  action  of 
libel.     Any  opinion  expressed  on  the  subject  of  the 
report  of  parliamentary  debates  was  therefore  beyond 
the  scope  of  the  inquiry,  and  must  be  considered  as 
more  or  less  extrajudicial. 

Several  cases  were  cited  in  the  course  of  the  argu- 
ment before  us,  but  they  turned  for  the  most  part  on 
the  question  of  parliamentary  privilege,  and  therefore 
appear  to  us  very  wide  of  the  present  question.  The 
case  of  Rex  v.  Wright  (b)  approaches  nearest  to  the  one 
before  us.  In  that  case  a  Committee  of  the  House  of 
Commons  having  made  a  report  imputing  to  Home 

(a)  9  JL  #  E.  1.  (A)  8  T.  B.  293. 
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Tooke  seditious  and  revolutionary  designs  after  his  [1868.1 
acquittal  on  a  trial  for  high  treason,  and  the  House  wasoh 
having  ordered  the  report  to  be  printed  for  the  use  of  its  T* 

members,  the  defendant,  a  bookseller  and  publisher, 
printed  and  published  copies  of  the  report     On  an 
application  for  a  criminal  information  the  Court  refused 
the  rule,  apparently  on  the  ground  that  the  report  of 
a  Committee  of  the  House  of  Commons,  approved  of 
by  the  House,  being  part  of  the  proceedings  of  Parlia- 
ment, could  not  not  possibly  be  libellous.    Lord  Kenyon 
C.  J.  says,  p.  296,  "  This  report  was  first  made  by  a 
Committee  of  the  House  of  Commons,  then  approved 
by  the  House  at  large,  and  then  communicated  to  the 
other  House,  and  it  is  now  sub  judice ;  and  yet  it  is  said 
that  this  is  a  libel  on  the  prosecutor.     It  is  impossible 
for  us  to  admit  that  the  proceeding  of  either  of  the 
Houses  of  Parliament  is  a  libel ;  and  yet  that  is  to  be 
taken  as  the  foundation  of  this  application."     Lord 
Kenyon  and  his  colleagues  appear  to  have  thought  that 
a  paper,  though  containing  matter   reflecting  on  the 
character  of  an  individual,  if  it  formed  part  of  the  pro- 
ceedings of  the  House  of  Commons,  would  be  so  divested 
of  all  libellous  character  as  that  a  party  publishing  it, 
even  without  the  authority  of  the  House,  would  not  be 
responsible  at  law  for  the  defamatory  matter  it  con- 
tained.   If  this  doctrine  could  be  upheld,  it  would  have 
a  manifest  bearing  on  the  present  question,  for  as  no 
speech  made  by  a  member  of  either  House,  however 
strongly  it  may  assail  the  conduct  or  character  of  others, 
can  be  held  to  be  libellous,  it  would  follow,  such  a 
speech  being  a  parliamentary  proceeding,  that  the  pub- 
lication of  it  would  not  be  actionable.     But  this  is 
directly  contrary  to  the  decision  in  Rex  v.  Lord  Ming" 


V. 

Walter. 
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[1868.]  don  (a)  and  Rex  v.  Creevey  (6),  in  which  the  publication 
Wa80N  of  speeches  made  in  Parliament  reflecting  on  the 
character  of  individuals  was  held  to  be  actionable.  And 
it  must  be  admitted  that  the  authority  of  the  case  of  Rex 
v.  Wright  (c)  is  much  shaken  not  only  by  the  decision 
in  Rex  v.  Creevey,  but  also  by  the  observations  made  by 
Lord  EUenborough  in  his  judgment  in  the  latter  case. 

Beyond,  however,  impugning  the  authority  of  Rex 
v.  Wright*  the  two  last  mentioned  cases  afford  little 
assistance  towards  the  solution  of  the  present  question. 
There  is  obviously  a  very  material  difference  between 
the  publication  of  a  speech  made  in  Parliament  for  the 
express  purpose  of  attacking  the  conduct  or  character  of 
a  person,  and  afterwards  published  with  a  like  purpose 
or  effect,  and  the  faithful  publication  of  parliamentary 
debates  in  their  entirety,  with  a  view  to  afford  informa- 
tion to  the  public,  and  with  a  total  absence  of  hostile 
intention  or  malicious  motive  towards  anyone. 

The  case  of  Lake  v.  King  (rf),  which  was  cited  in  the 
argument  before  us,  has  no  application  to  the  present 
case.  There,  a  petition  having  been  presented  to  the 
House  of  Commons  by  the  defendant,  impugning  the 
conduct  of  the  plaintiff,  copies  of  the  petition  had  been 
printed  and  circulated  among  the  members  of  the 
House,  and  it  was  held  that,  the  printing  and  circulating 
petitions  being  according  to  the  course  and  usage  of 
Parliament,  no  action  would  lie. 

The  case  of  Stockdale  v.  Hansard  (e),  which  was  much 
pressed  upon  us  by  the  counsel  for  the  defendant,  is  in 
like  manner  altogether  beside  the  question.    In  that 

(a)  1  Eap.  226.  (b)  1  M .  #  8.  273. 

(c)  8  T.  R.  293.  (rf)  1  Sound.  120.  131. 

(e)  9A.$E.  1. 
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case  a  report  from  the  inspectors  of  prisons  relative  to      [1868.] 
the  Gaol  of  Newgate,  in  which  a  work  published  by  the       Wason 
plaintiff,  a  bookseller,  and  which  had  been  permitted  to      waltjr. 
be  introduced  into  the  prison,  was  described  as  «  of  a 
most  disgusting  nature"  and  as  containing  plates  indecent 
and  obscene  in  the  extreme,  had  been  presented  to  the 
House  of  Commons  in  conformity  with  the  Act  of  5  &  6 
JV.  4.  c.  38.     In  another  report,  being  a  reply  to  a  report 
of  the  Court  of  Aldermen  on  the  same  subject,  the  in- 
spectors had  reiterated  their  charges  as  to  the  character 
of  the  book,  adding  that  it  had  been  described  by  medical 
booksellers,  to  whom  they  (the  inspectors)  had  applied 
for  information  as  to  its  character,  as  u  one  of  Stockdale's 
obscene  books/'    These  papers  the  House  had  ordered 
to  be  printed,  not  only  for  the  use  of  members,  but  also, 
in  conformity  with  a  modern  practice,  for  public  sale, 
the  proceeds  to  be  applied  to  the  general  expenses  of 
printing  by  the  House.    An  action  of  libel  having  been 
brought  by  Stockdah  against  the  defendants,  the  printers 
of  the  House  of  Commons,  for  publishing  these  papers, 
the  defence  as  raised  by  the  plea  which  this  Court  had 
to  consider  was,  first,  that  the  papers  in  question  had 
been  published  by  order  of  the  House  of  Commons; 
secondly,  that  the  House  having  resolved  (as  it  had 
done  with  a  view  to  such  an  action)  that  the  power  of 
publishing  such  of  its  reports  votes  and  proceedings  as 
it  should  deem  necessary  was  an  essential  incident  to 
the  functions  of  Parliament,  the  question  became  one  of 
privilege}  as  to  which  the  decision  of  the  House  was 
conclusive,  and  could  not  be  questioned  in  a  Court  of 
law. 

From  the  doctrines  involved  in  this  defence,  namely, 
that  the   House  of  Commons  could    by  their  order 
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[1868.]       authorize  the  violation  of  private  rights,  and  by  declaring 
Wason       thc  power  thus  exercised  to  be  matter  of  privilege,  pre- 
Waltkk,      dude  a  Court  of  law  from  inquiring  into  the  existence 
of  the  privilege —doctrines  which  would  have  placed 
the  rights  and  liberties  of  the  subject  at  the  mercy  of  a 
single  branch  of  the  Legislature,  Lord  Denma*  and 
his  colleagues,  in  a  series  of  masterly  judgments  which 
will  secure  to  the  Judges  who  pronounced  them  admi- 
ration and  reverence  so  long  as  the  law  of  England  and 
*      a  regard  for  the  rights  and  liberties  of  the  subject  shall 
endure,  vindicated  at  once  the  majesty  of  the  law  and 
the  rights  which  it  is  the  purpose  of  the  law  to  uphold. 
To  the  decision  of  this  Court  in  that  memorable  case 
we  give  our  unhesitating  and  unqualified  adhesion.  But 
the  decision  in  that  case  has  no  application  to  the 
present    The  position,  that  an  order  of  the  House  of 
Commons  cannot  render  lawful  that  which  is  contrary 
to  law,  still  less  that  a  resolution  of  the  House  can 
supersede  the  jurisdiction  of  a  Court  of  law  by  clothing 
an  unwarranted  exercise  of  power  with  the  garb  of 
privilege,  can  have  no  application  where  the  question  i* 
not  whether  the  act  complained  of,  being  unlawful  at 
law,  is  rendered  lawful  by  the  order  of  the  House  or 
protected  by  the  assertion  of  its  privilege,  but  is,  inde- 
pendently of  such  order  or  assertion  of  privilege,  in 
itself  privileged  and  lawfuL 

Decided  cases  thus  leaving  us  without  authority  on 
which  to  proceed  in  the  present  instance,  we  must  have 
recourse  to  principle  in  order  to  arrive  at  a  solution  of 
the  question  before  us,  and  fortunately  we  have  not  far 
to  seek  before  we  find  principles  in  our  opinion  applic- 
able to  the  case,  and  which  will  afford  a  safe  and  sore 
foundation  for  our  judgment 
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It  is   now    well  established   that  faithful   and  fair      [1868.] 
reports    of     the    proceedings    of    Courts    of    justice,       Wasoh 
though   the   character  of  individuals  may  incidentally      WalVkb. 
suffer,  are   privileged,  and  that  for  the  publication  of 
such  reports  the  publishers  are  neither  criminally  nor 
civilly  responsible. 

The  immunity  thus  afforded  in  respect  of  the  publica- 
tion of  the  proceedings  of  Courts  of  justice  rests  upon  a 
twofold  ground.  In  the  English  law  of  libel  malice  is  said 
to  be  the  gist  of  an  action  for  defamation.  And  though  it 
is  true  that  by  malice,  as  necessary  to  give  a  cause  of  action 
in  respect  of  a  defamatory  statement,  legal,  and  not  ac- 
tual, malice  is  meant,  while  by  legal  malice,  as  is  explained 
by  Mr.  Justice  Bayley  in  Bromage  v.  Prosser  (a),  is 
meant  no  more  than  the  wrongful  intention  which  the 
law  always  presumes  as  accompanying  a  wrongful  act 
without  any  proof  of  malice  in  fact,  yet  the  presumption 
of  law  may  be  rebutted  by  the  circumstances  under 
which  the  defamatory  matter  has  been  uttered  or  pub- 
lished, and,  if  this  should  be  the  case,  though  the  cha- 
racter of  the  party  concerned  may  have  Buffered,  no 
right  of  action  will  arise.    "  The  rule,"  says  Lord  Camp- 
bell in  the  case  of  Taylor  v.  Hawkins  (b),  "  is,  that,  if  the 
occasion  be  such  as  repels  the  presumption  of  malice, 
the  communication  is  privileged,  and  the  plaintiff  must 
then,  if  he  can,  give  evidence  of  malice." 

It  is  thus  that  in  the  case  of  reports  of  the  proceedings 
of  Courts  of  justice,  though  individuals  may  occasionally 
suffer  from  them,  yet,  as  they  are  published  without  any 
reference  to  the  individuals  concerned,  but  solely  to 
afford  information  to  the  public  and  for  the  benefit  of 

(a)  4  J?.  #  C.  247.  266.  (ft)  16  Q.  B.  308.  321. 
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[1868.]       society,  the  presumption  of  malice  is  rebutted,  and  such 

Wasom       publications  are  held  to  be  privileged. 

Walter  ^e  °^er  an(*  *e  broader  principle  on  which  this 

exception  to  the  general  law  of  libel  is  founded  is  that 
the  advantage  to  the  community  from  publicity  being 
given  to  the  proceedings  of  Courts  of  justice  is  so  great, 
that  the  occasional  inconvenience  to  individuals  arising 
from  it  must  yield  to  the  general  good.     It  is  true  that 
with  a  view  to  distinguish  the  publication  of  proceedings 
in  Parliament  from  that  of  those  of  Courts  of  justice, 
it  has  been  said  that  the  immunity  accorded  to  the 
reports  of   the    proceedings   of   Courts  of  justice  is 
grounded  on  the  fact  of  the  Courts  being  open  to  the 
public,  while  the  Houses  of  Parliament  are  not,  as  also 
that    by  the    publication  of   the    proceedings  of  the 
Courts  the  people  obtain  a  knowledge  of  the  law  by 
which  their  dealings  and  conduct  are  to  be  regulated. 
But  in  our  opinion  the  true  ground  is  that  given  by 
Lawrence  J.  in  Bex  v.  Wright  (a),  namely,  that  "  though 
the  publication  of  such  proceedings  may  be  to  the  dis- 
advantage of  the  particular  individual  concerned,  jet  it 
is  of  vast  importance  to  the  public  that  the  proceed- 
ings of  Courts  of  justice  should  be  universally  known. 
The  general  advantage  to  the  country  in  having  these 
proceedings   made  public   more  than    counterbalances 
the  inconveniences  to  the  private  persons  whose  conduct 
may  be  the  subject  of  such  proceedings."    In  Davim 
v.  Duncan  (ft)  Lord  Campbell  says,  "  A  fair  account  of 
what  takes  place  in  a  Court  of  justice  is  privileged. 
The  reason  is,  that  the  balance  of  public  benefit  from 
the  publicity  is  great.     It  is  of  great  consequence  that 

{a)  8  T.  R.  293.  298.  (b)  7  K  #  B.  229.  231. 
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the  public  should  know  what  takes  place  in  Court;  and      [1868.] 
the  proceedings  are  under  the  controul  of  the  Judges.       wa»on 
The  inconvenience  therefore  arising  from  the  chance  of      \yA^E*. 
the  injury  to  private  character  is  infinitesimally  small  as 
compared  to  the  convenience  of  publicity."    And  Mr. 
Justice   Wightman  says,  p.  232,  "  The  only  foundation 
for  the  exception  is  the  superior  benefit  of  the  publicity 
of  judicial  proceedings  which  counterbalances  the  injury 
to  individuals,  though  that  at  times  may  be  great." 

Both  the  principles  on  which  the  exemption  from 
legal  consequences  is  thus  extended  to  the  publication 
of  the  proceedings  of  Courts  of  justice,  appear  to  us 
to  be  applicable  to  the  case  before  us.     The  presumption 
of  malice  is  negatived  in  the  one  case  as  in  the  other  by 
the  fact  that  the  publication  has  in  view  the  instruction 
and  advantage  of  the  public,  and  has  no  particular  refer- 
ence to  the  party  concerned.    There  is  in  the  one  case  as 
in  the  other  a  preponderance  of  general  good  over  partial 
and  occasional  evil.  We  entirely  concur  with  Lawrence  J. 
in  Rex  v.  Wright  (a)  that  the  same  reasons  which  apply  to 
the  reports  of  the  proceedings  in  Courts  of  justice  apply 
also  to  the  reports  of  proceedings  in  Parliament.    It 
seems  to  us  impossible  to  doubt  that  it  is  of  paramount 
public  and  national  importance  that  the  proceedings  of 
the  Houses  of  Parliament  shall  be  communicated  to  the 
public,  who  have  the  deepest  interest  in  knowing  what 
passes  within  their  walls,  seeing  that  on  what  is  there 
said  and  done  the  welfare  of  the  community  depends. 
Where  would  be  our  confidence  in  the  government  of 
the  country  or  in  the  Legislature  by  which  our  laws 
are  framed,  and  to  whose  charge  the  great  interests 
of  the  country  are  committed — where  would  be  our 

(a)  8  T.  R.  293. 
VOL.   VIII.  3   B  B.   &  S. 
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[1868.]      attachment  to  the  constitution  under  which  we  live— if 
Wason       the  proceedings  of  the  great  council  of  the  realm  were 
Waltxb.     shrouded  in  secrecy  and  concealed  from  the  knowledge 
of  the  nation  ?   How  could  the  communications  between 
the  representatives  of  the  people  and  their  constituents, 
which  are  so  essential  to  the  working  of  the  repre- 
sentative  system,  be  usefully  carried  on  if  the  con- 
stituencies were  kept  in  ignorance  of  what  their  repre- 
sentatives are  doing?  What  would  become  of  the  right 
of  petitioning  on  all  measures  pending  in  Parliament,  the 
undoubted  right  of  the  subject,  if  the  people  are  to  be 
kept  in  ignorance  of  what  is  passing  in  either  House? 
Can  any  man  bring  himself  to  doubt  that  the  publicity 
given  in  modern  times  to  what  passes  in  Parliament 
is  essential  to  the  maintenance  of  the  relations  subsist- 
ing between  the  Government,  the  Legislature,  and  the 
country  at  large.     It  may  no  doubt  be  said  that,  while 
it  may  be  necessary  as  a  matter  of  national  interest 
that  the  proceedings  of  Parliament  should  in  general 
be  made  public,  yet  that  debates  in  which  the  -character 
of  individuals  is  brought   into    question  ought  to  be 
suppressed.     But  to  this,  in  addition  to  the  difficulty  in 
which  parties  publishing  parliamentary  reports  would 
be  placed  if  this  distinction  were  to  be  enforced  and 
every  debate    had    to    be    critically    scanned    to  see 
whether  it  contained   defamatory  matter,    it  may  be 
further  answered  that  there  is  perhaps  no  subject  in 
which  the  public  have  a  deeper  interest  than  in  all  that 
relates  to  the  conduct  of  the  public  servants  of  the 
state, — no   subject  of  parliamentary  discussion  which 
more  requires  to  be  made  known  than  an  inquiry  relating 
to  it.     Of  this  no  better  illustration  could  possibly  be 
given  than  is  afforded  by  the  case  before  us.    Adis- 
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tinguished  counsel  whose  qualifications  for  the  judicial      [1868.] 
bench  had  been  abundantly  tested  by  a  long  career  of       Wason  , 

forensic  eminence  is  promoted  to  a  high  judicial  office,      Walter. 
and  the  profession  and  the  public  are  satisfied  that  in  a 
most  important  post  the  services  of  a  most  competent 
and  valuable  public  servant  have  been  secured.    An 
individual  comes  forward  and  calls  upon  the  House  of 
Lords  to  take  measures  for  removing  the  Judge,  in  all 
other  respects  so  well  qualified  for  his  office,  by  reason 
that  on  an  important  occasion  he  had  exhibited  so  total 
a  disregard  of  truth  as  to  render  him  unfit  to  fill  an 
office  for  which  a  sense  of  the  solemn  obligations  of 
truth  and  honour  is  an  essential  qualification.    Can  it 
be  said  that  such  a  subject  is  not  one  in  which  the 
public  has  a  deep  interest,  and  as  to  which  it  ought  not 
to  be  informed  of  what  passes  in  debate?    Lastly,  what 
greater  anomaly  or  more  flagrant  injustice  could  present 
itself  than  that,  while  from  a  sense  of  the  importance 
of  giving  publicity  to  their  proceedings,  the  Houses  of 
Parliament  not  only  sanction  the  reporting  of  their 
debates,  but  also  take  measures  for  giving  facility  to 
those  who  report  them,  while  every  member  of  the 
educated  portion  of  the  community  from  the  highest  to 
the  lowest  looks  with  eager  interest  to  the  debates  of 
either  House,  and  considers  it  a  part  of  the  duty  of  the 
public  journals  to  furnish   an  account  of  what  passes 
there,  we  were  to  hold  that  a  party  publishing  a  parlia- 
mentary  debate  is  to  be  liable  to  legal  proceedings 
because  the  conduct  of  a  particular  individual  may 
happen  to  be  called  in  question? 

The  learned  counsel  for  the  plaintiff  scarcely  ventured 
as  of  his  own  assertion  to  deny  that  the  benefit  to  the 
public  from  having  the  debates  in  Parliament  published 
3  b  2 
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[1868.]  was  as  great  as  that  which  arose  from  the  publishing 
Wason  of  the  proceedings  of  Courts  of  justice,  but  he  relied 
Waltbb.  on  *^e  ^icta  of  Mr.  Justice  Littledale  and  Mr.  Justice 
Patteson  in  Stockdale  v.  Hansard  (a),  and  on  the  opinions 
of  certain  noble  and  learned  lords  in  the  course  of 
debates  in  the  House  of  Lords  on  bills  introduced  by 
Lord  Campbell  for  the  purpose  of  amending  the  law  of 
libel.  There  is  no  doubt  that  in  delivering  their  opinions 
in  Stockdale  v.  Hansard  the  two  learned  Judges  referred 
to  denied  the  necessity  and  in  effect  the  public  ad- 
vantage of  the  proceedings  in  Parliament  being  made 
public.  The  counsel  for  the  defendant  in  that  case 
having  insisted,  as  a  reason  why  the  power  to  order 
papers  to  be  printed  and  published  should  be  considered 
within  the  privileges  of  the  House  of  Commons,  on  the 
advantage  which  resulted  from  the  proceedings  of  Parlia- 
ment being  made  known,  the  two  learned  Judges,  not 
satisfied  with  demonstrating,  as  they  did,  by  conclusive 
arguments,  that  the  House  had  not  the  power  to  order 
papers  of  a  libellous  character  and  forming  no  part  of 
the  proceedings  of  the  House  to  be  published,  still  less 
to  conclude  the  legality  of  such  a  proceeding  by  the 
assertion  of  privilege,  thought  it  necessary  to  follow 
the  counsel  into  the  question  of  policy  and  convenience, 
and  in  so  doing  took  what  we  cannot  but  think  a  very 
short  sighted  view  of  the  subject  This  is  the  more  to 
be  regretted,  as  their  observations  apply  not  only  to  the 
printing  of  papers  by  order  of  the  House,  the  only 
question  before  them,  but  also  to  the  publication  of 
parliamentary  proceedings  in  general,  the  consideration 
of  which  was  not  before  them  and  therefore  was  unne- 
cessary. Lord  Denman,  in  his  admirable  judgment,  than 
(a)  9A#R1. 
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[1868.] 


V. 

Walter. 


which  a  finer  never  was  delivered  within  these  walls, 
and  in  which  the  spirit  of  HdU  is  combined  with  the       ^ason 
luminous  reasoning  of  a  Mansfield,  while  overthrowing 
by  irresistible  arguments  the  positions  of  the  Attorney 
General,  was  content  to  answer  the  argument  as  to  the 
policy  of  allowing  papers  to  be  published  by  order-  of 
either  of  the  Houses  of  Parliament,  not  by  denying  the 
policy  of  giving  power  to  the  House  to  order  the  printing 
and   publishing  of  papers,  but   by  saying  that  such 
powers  must  be  provided  for  by  legislation.     On  the 
subject  of  the  publication  of  parliamentary  debates  he 
said  nothing,  nor  was  he  called  upon  to  say  anything. 
That  the  Legislature  did  not  concur  with  the  two  Judges 
in  their  view  of  the  policy  is  manifest  from  the  Act  of 
the  3   &  4  Vict.  c.  9.,  passed  in  consequence  of  the 
•  decision  in  Stockdale  v.  Hansard,  the  preamble  of  which 
statute   recites  that  "it  is  essential  to   the  due  and 
effectual  exercise   and  discharge  of  the  functions  and 
duties  of  Parliament,  and  to  the  promotion  of  wise  legis- 
lation, that  no  obstructions  or  impediments  should  exist 
to  the  publication  of  such  of  the  reports,  papers,  votes,  or 
proceedings  of  either  House  of  Parliament  as  such  House 
of  Parliament  may  deem  fit  or  necessary  to  be  published." 
After  which  the  Act  proceeds  to  provide  for  the  preven- 
tion of  actions  being  in  future  brought  in  respect  of 
papers  published  by  order  of  either  House  of  Parliament, 
As  regards  the  attempt  of  Lord  Campbell  to  fix  the 
legality  of  the  publication  of  parliamentary  debates  on 
the  sure  foundation  of  statutory  enactment,  we  think  it 
may  be  as  well   accounted  for  by  the  apprehension  as 
to  the  result  of  any  proceeding  at  law  in  which  the 
legality  of  such  publication  should  come  in  question, 
produced  in  his  mind  by  the  language  of  the  Judges 
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in  Stochdale  v.  Hansard,  as   by  any  conviction  of  the 
Wasou       defectiveness  of  the  law.     And  as  regards  the  opinions 
Waltm.      °^  ^e  n°Me  and  learned  persons  in  the  debates  in  the 
House  of  Lords,  we  mnst  observe  that  the  discussion 
proceeded  on  the  assumption  that   the   publishing  of 
parliamentary  debates  if  involving  defamatory  matter 
was  contrary  to  law  and  actionable,  although  no  decision 
to  that  effect  had  ever  been  pronounced  and  no  argu- 
ment or  discussion  on  the  point  had  ever  taken  place. 
We,  before  whom  this  question  is  now  presented  for 
judicial  decision  for  the  first  time,  and  who  have  had 
the  advantage  of  able  and  learned  arguments  at  the  bar 
to  assist  us,  must  endeavour  to  ascertain  the  law  as 
applicable  to  the  case,  and,  if  our  minds  are  satisfied  as 
to  what  the  law  is,  must  decide  according  to  our  con- 
victions, undeterred  by  the  authority  of  great  names  or 
the  opinions  of  those  who,  although  our  superiors  in  all 
other  respects,  had  not  the  advantage  of  forensic  dis- 
cussion or  the  opportunity  of  a  judicial  consideration  of 
the  subject.    And  this  is  the  more  necessary,  as  we 
observe  that  one  of  the  main  grounds  insisted  on  for 
resisting  Lord  CampbeW*  Bill  was  that  there  was  no 
necessity  for  legislation  inasmuch  as  no  action  had  ever 
been  brought  in  respect  of  the  publication  of  a  parlia- 
mentary debate.     We  cannot  but  think  that  had  the 
noble  and  learned  persons  referred  to  foreseen  that  such 
an  action  as  the  present  would  be  brought — in  which  a 
party,  having  by  his  own  attack  upon  a  public  man  given 
rise  to  a  debate  in  one  of  the  Houses  of  Parliament 
which  he  knew  would  in  the  ordinary  course  of  things 
be  reported,  brings  an  action  for  the  publication  of  tbe 
discussion  which  he  himself  has  provoked,  and  which 
publication  he  would  have  hailed  with  satisfaction  if  the 
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result  of  it  had  been  favourable  to  Himself  and  damaging      [1868.] 
to  the  object  of  his  attack — they  would  have  paused       wIson 
before  they  assumed  that  by  law  such  an  action  could      Walter. 
be  maintained,  or  at  all  events  would  have  seen  the 
necessity  for  an  immediate  amendment  of  a  law  so 
defective.     We,  however,   are  glad  to  think  that  on 
closer  inquiry  the  law  turns  out  not  to  be  as  on  some 
occasions  it  has  been  assumed  to  be.    To  us  it  seems 
clear  that  the  principles  on  which  the  publication  of 
reports  of  the  proceedings  of  Courts  of  justice  have 
been  held  to  be  privileged  apply  to  the  reports  of  parlia- 
mentary proceedings.  The  analogy  between  the  two  cases 
is  in  every  respect  complete.    If  the  rule  has  never  been 
applied  to  the  reports  of  parliamentary  proceedings  till 
now  we  must  assume  that  it  is  only  because  the  occasion 
has  never  before  arisen.    If  the  principles  which  are  the 
foundation  of  the  privilege  in  the  one  case  are  applicable 
to  the  other,  we  must  not  hesitate  to  apply  them,  more 
especially  when  by  so  doing  we    avoid    the    glaring 
anomaly  and  injustice  to   which  we  have  before  ad- 
verted.   Whatever  disadvantages  attach  to  a  system  of 
unwritten  law,  and  of  these  we  are  fully  sensible,  it  has 
at  least  this  advantage,  that  its  elasticity  enables  those 
who  administer  it  to  adapt  it  to  the  varying  conditions 
of  society  and  to  the  requirements  and  habits  of  the 
age  in  which  we  live  so  as  to  avoid  the  inconsistencies 
and  injustice  which  arise  when  the  law  is  no  longer  in 
harmony  with  the  wants  and  usages  and  interests  of  the 
generation  to  which  it  is  immediately  applied.     Our  law 
of  libel  has  in  many  respects  only  gradually  developed 
itself  into  anything  like  a  satisfactory  and  settled  form* 
The  full  liberty  of  public  writers  to  comment  on  the 
conduct  and  motives  of  public  men  has  only  in  very 
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[1868.]      recent  times  been  recognized.  Comments  on  government, 
Wasoh       on  ministers  and  officers  of  state,  on  members  of  both 
Walter.      Houses  of  Parliament,  on  Judges  and  other  public  func- 
tionaries, are  now  made  every  day,  which  half  a  century 
ago  would  have  been  the  subject  of  actions  or  ex  officio 
informations,  and  would  have  brought  down  fine  and 
imprisonment   on  publishers   and  authors.     Yet   who 
can  doubt  that  the  public  are  gainers  by  the  change, 
and  that   though   injustice   may   often  be  done,   and 
though  public  men  may  often  have  to  smart  under  the 
keen  sense  of  wrong  inflicted  by  hostile  criticism,  the 
nation   profits    by   public   opinion    being   thus  freely 
brought  to  bear  on  the  discharge  of  public  duties? 
Again,  the .  recognition   of   the   right  to   publish  the 
proceedings  of  Courts  of  justice  has  been  of  modern 
growth.     Till  a  comparatively  recent  time  the  sanction 
of   the   Judges  was  thought  necessary   even  for  the 
publication  of  the  decisions  of  the  Courts  upon  points 
of  law.     Even  in  quite  recent  days  Judges,  in  holding 
the  publication  of  the  proceedings  of  Courts  of  justice 
lawful,  have  thought  it  necessary  to  distinguish  what 
are  called  ex  parte  proceedings  as  a  probable  exception 
from  the  operation  of  the  rule.    Yet  ex  parte  proceed- 
ings before  magistrates  and  even  before  this  Court,  as 
for  instance  on  applications  for  criminal  informations, 
are  published  every  day,  but  such  a  thing  as  an  action 
or  indictment  founded  on  a  report  of  such  an  ex  parte 
proceeding  is  unheard  of,  and,  if  any  such  action  or 
indictment  should  be  brought,  it  would  probably  be  held 
that  the  true  criterion  of  the  privilege  is  not  whether 
the  report  was  or  was  not  ex  parte,  but  whether  it  was 
a  fair  and  honest  report  of  what  had  taken  place,  pub- 
lished simply  with  a  view,  to  the  information  of  the 
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public    and    innocent  of  all  intention    to   injure  the      [1868.] 
reputation  of  the  party  affected.  Wabon 

It  is  to  be  observed  that,  the  analogy  between  the  case      ^X«b 
of  reports  of  proceedings  of  Courts  of  justice  and  those 
of   proceedings  in  Parliament  being  complete,  all  the 
limitations  placed  on  the  one  to  prevent  injustice  to 
individuals    will  necessarily  attach    to  the  other:    a 
garbled  or  partial  report,  or  of  detached  parts  of  pro- 
ceedings, published  with  intent  to  injure  individuals, 
will  equally  be  disentitled  to  protection.     Our  judgment 
will  in  no  way  interfere  with  the  decisions  that  the 
publication  of  a  single  speech  for  the  purpose  or  with 
the  effect  of  injuring  an  individual  will  be  unlawful,  as 
was  held  in  the  cases  of  Rex  v.  Lord  Abingdon  (a)  and 
Rex  v.  Creevey  (b).     At  the  same  time  it  may  be  as  well 
to  observe  that  we  are  disposed  to  agree  with  what  was 
said  in  Davison  v.  Duncan  (c)  as  to  such  a  speech  being 
privileged  if  bona  fide  published  by  a  member  for  the 
information  of  his  constituents.     But  whatever  would 
deprive  a  report  of  the  proceedings  in  a  Court  of  justice 
of  immunity   will  equally  apply  to  a  report  of  pro- 
ceedings in  Parliament. 

It  only  remains  to  advert  to  an  argument  urged 
against  the  legality  of  the  publication  of  parliamentary 
proceedings,  namely,  that  such  publication  is  illegal  as 
being  in  contravention  of  the  Standing  Orders  of  both 
Houses  of  Parliament.  The  fact  no  doubt  is  that  each 
House  of  Parliament  does  by  its  Standing  Orders 
prohibit  the  publication  of  its  debates.  But,  practi- 
cally, each  House  not  only  permits,  but  also  sanctions 
and  encourages,  the  publication  of  its  proceedings,  and 
actually  gives  every  facility  to  those  who  report  them. 

(a)  1  Esp.  226.  (A)  1  M.  #  8.  273. 

(c)  7&fB.  229. 
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[1868.]  Individual  members  correct  their  speeches  for  publica- 
\rAton  ^on  *n  Hansard  or  the  public  journals,  and  in  every 
Walter,  debate  reports  of  former  speeches  contained  therein  are 
constantly  referred  to.  Collectively,  as  well  as  indi- 
vidually, the  members  of  both  Houses  would  deplore 
as  a  national  misfortune  the  withholding  their  debates 
from  the  country  at  large.  Practically  speaking,  there- 
fore, it  is  idle  to  say  that  the  publication  of  parlia- 
mentary proceedings  is  prohibited  by  Parliament.  The 
Standing  Orders  which  prohibit  it  are  obviously  main- 
tained only  to  give  to  each  House  the  control  over  the 
publication  of  its  proceedings  and  the  power  of  pre- 
venting or  correcting  any  abuse  of  the  facility  afforded. 
Independently  of  the  Orders  of  the  Houses  there  is 
nothing  unlawful  in  publishing  reports  of  parliamentary 
proceedings.  Practically  such  publication  is  sanctioned 
by  Parliament;  it  is  essential  to  the  working  of  our 
parliamentary  system  and  to  the  welfare  of  the  nation. 
Any  argument  founded  on  its  alleged  illegality  appears 
to  us,  therefore,  entirely  to  fail.  Should  either  House 
of  Parliament  ever  be  so  ill  advised  as  to  prevent  its 
proceedings  from  being  made  known  to  the  country — 
which  certainly  never  will  be  the  case — any  publication 
of  its  debates  made  in  contravention  of  its  orders  would 
be  a  matter  between  the  House  and  the  publisher.  For 
the  present  purpose  we  must  treat  such  publication  as 
in  every  respect  lawful,  and  hold  that,  while  honestly 
and  faithfully  carried  on,  those  who  publish  them  will 
be  free  from  legal  responsibility,  though  the  character  of 
individuals  may  incidentally  be  injuriously  affected. 

So  much  for  the  great  question  involved  in  this  case. 
We  pass  on  to  the  second  branch  of  this  rule,  which 
has  reference  to  alleged  misdirection  in  respect  of  the 
second  count  of  the  declaration,  which  is  founded  on 
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the  article  in  the  Times  commenting  on  the  debate  in      [1868.] 
the  House  of  Lords  and  the  conduct  of  the  plaintiff  in       WAg0H 
preferring  tlie  petition  which  gave  rise  to  it.     We  are      w  T- 
of  opinion  that  the  direction  given  to  the  jury  was 
perfectly  correct.    The  publication  of  the  debate  having 
been  justifiable,  the  jury  were  properly  told  that  the 
subject  was,  for  the  reasons  we  have  already  adverted 
to,  pre-eminently  one  of  public  interest,  and  therefore 
one  on  which  public  comment  and  observation  might 
properly  be  made,  and  that  consequently  the  occasion 
was  privileged  in  the  absence  of  malice.    As  to  the 
latter  the  jury  were  told  that  they  must  be  satisfied 
that  the  article  was  an  honest  and  fair  comment  on  the 
facts,  in  other  words,  that  in  the  first  place  they  must 
be  satisfied  that  the  comments  had  been  made  with  an 
honest  belief  in  their  justice,  but  that  this  was  not 
enough,  inasmuch  as  such  belief  might  originate  in  the 
blindness  of  party  zeal,  or  in  personal  or  political  aver- 
sion: that  a  person  taking  upon  himself  publicly  to 
criticize  and  to  condemn  the  conduct  or  motives  of 
another  must  bring  to  the  task  not  only  an  honest 
sense  of  justice,  but  also  a  reasonable  degree  of  judg- 
ment and  moderation,  so  that  the  result  may  be  what 
a  jury  shall  deem  under  the  circumstances  of  the  case 
a  fair  and  legitimate  criticism  on  the  conduct  and 
motives  of  the  party  who  is  the  object  of  censure. 

Considering  the  direction  thus  given  to  have  been 
perfectly  correct,  we  are  of  opinion  that  in  respect  of 
the  alleged  misdirection,  as  also  on  the  former  point, 
the  ruling  at  Nisi  prius  was  right,  and  that  consequently 
this  rule  must  be  discharged. 

Rule  discharged. 
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Bankruptcy 
Act,  1861, 
24  #  25  Vict, 
c.  134.  s.  192. 
Deed  of  in- 
spectorship. 
Inequality. 
Seasonable* 
ness. 
Plea  in  bar. 


Bailey  and  others  against  Bowex. 

Declaration  upon  a  bill  of  exchange.  Plea.  A  deed  of  inspectorship, 
under  The  Bankruptcy  Act,  1861,  24  &  25  Vict.  c.  134.,  between  a 
debtor  and  his  creditors,  which  contained  clauses  (1)  that  in  case  any 
dividend  should  be  declared  before  all  the  creditors  had  executed  or 
assented  to  the  deed  the  inspectors  should  retain  a  sufficient  sum  for 
the  purpose  of  paying  a  dividend  to  non-assenting  creditors  or  to 
creditors  the  amount  of  whose  dividends  had  not  been  ascertained, 
which  should  be  paid  to  them  upon  their  request  in  writing :  (2)  that 
the  inspectors  might  authorize  or  require  the  debtor  to  enter  into  or 
undertake  new  contracts  in  the  way  of  his  trade  or  business,  and  make 
advances  out  of  the  moneys  in  hand  belonging  to  the  estate  for  that 
purpose :  (3)  that  if  any  creditor  should,  while  the  deed  was  in  force, 
commence  any  proceeding  against  the  debtor,  the  deed  should  hare  the 
same  force  as  an  order  of  discharge  in  bankruptcy,  and  should  be  plead- 
able in  bar,  and  that  a  certificate  given  by  the  inspectors  of  the  conclaaon 
of  the  winding  up  of  the  estate  should  be  conclusive  evidence  of  the 
facts  therein  certified,  and  that  the  debtor  should  be  absolutely  released. 

Held,  1.  In  accordance  with  Hernulewicz  v.  Jay,  6  B.  $  B.  697,  that 
clause  (1)  did  not  create  inequality  between  non-assenting  creditors  and 
creditors  whose  dividends  had  not  been  ascertained. 

2.  That  clause  (2)  was  not  beyond  the  true  meaning  of  sect.  192  of 
The  Bankruptcy  Act,  1861, 24  &  25  Vict  c.  134.,  and  that  the  reasonable- 
ness of  the  provision  was  a  matter  for  the  consideration  of  the  creditors. 

3.  On  the  authority  of  Corner  v.  Street,  H.  f  B.  405,  that  under 
clause  (3)  the  deed  was  pleadable  in  bar  to  an  action  by  a  creditor. 

A  CTION  by  drawer  against  acceptor  of  an  overdue 
bill  of  exchange. 
Plea.  That  after  acceptance  of  the  bill  a  deed  of  inspec- 
torship under  The  Bankruptcy  Act,  1861,  was  made  be- 
tween the  defendant,  who  was  indebted  to  the  plaintiffs 
and  divers  others,  of  the  first  part,  two  inspectors  of  the 
second  part,  and  the  several  persons,  companies  and  part- 
nership firtns  who  were  creditors  of  the  defendant  of  the 
third  part.  The  plea  set  out  the  deed  which  contained, 
among  others,  clauses  giving  a  licence  to  the  defendant 
to  conduct,  manage  and  wind  up  his  business  under  the 
control  of  the  inspectors,  declaring  that  the  moneys 
which  should  arise  or  be  produced  from  the  realisation 
of  the  estate  should  be  applied  towards  payment  rate- 
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ably  and  without  preference  of  the  debts  due  from  the      [1868.] 
debtor  to  the  creditors  respectively ;   and  empowering       bailey 
the  inspectors  from  time  to  time  to  declare  and  pay  a       bowen 
rateable  dividend  to  the  creditors.     "  Provided  always 
and  it  is  hereby  agreed  and  declared  that  in  case  any 
dividend   or  dividends  as  aforesaid  shall  be  declared 
before    all  the  said  creditors  shall  have   executed    or 
assented  to  these   presents,  or  before  the  amount  of 
dividends  payable  on  all  their  respective  debts  shall 
have  been  ascertained,  the  said  inspectors  or  inspector 
shall  retain  or  direct  the  retention  of  a  sufficient  sum 
or  sums  for  the  purpose  of  paying  a  like  rateable  divi- 
dend to  any  creditor  or  creditors  who  shall  not  have 
executed  or  assented  to  these  presents,  or  the  amount  of 
dividend  payable  on  whose  debt  shall  not  have  been 
ascertained,  and  shall  afterwards  pay  or  cause  to  be 
paid  such  dividend  to  such  creditor  or  creditors  upon 
his  or  their  request  in  writing,  or  on  the  amount  of 
dividend  payable  on  his  or  their  debt  being  ascertained, 
or,  in  case  no  such  retention  shall  have  been  made  by 
or  by  the  direction  of  the  said  inspectors  or  inspector, 
they  or  he  shall  out  of  the  moneys  from  time  to  time  in 
hand  (after  deducting  or  allowing  for  current  expenses) 
pay  or  direct  the  payment  to  such  creditor  or  creditors 
upon  such  request,  or  on  the  amount  of  dividend  payable 
on  his  or  their  debt  being  ascertained,  a  rateable  divi- 
dend or  dividends  on  the  amount  of  his  or  their  debt 
or  debts  before  any  further  dividend  shall  be  paid  to  the 
general  body  of  creditors,  but  so  as  not  to  disturb  any 
dividend  or  dividends  which  may  previously  have  been 
paid  to  the  general  body  of  creditors."     "And  it  is 
hereby  further  agreed  and  declared  that  it  shall  be  lawful 
for  the  said  inspectors  or  inspector  either  to  continue, 
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[1868.]      complete  and  carry  out  any  contract  or  contracts  whether 
Bail&t      by  way  of  charter  parly  or  otherwise  which  the  said 
Bowin       debtor  may  have  already  entered  into,  or  to  discontinue, 
abandon  and  put  an  end  to  the  same;  and  it  shall  be 
lawful  for  the  said  inspectors  or  inspector  to  authorize 
or  require  the  said  debtor  to  enter  into  or  undertake 
any  new  contract  or  contracts  in  the  way  of  his  trade 
or  business  which  the  inspectors  or  inspector  may  think 
likely  to  benefit  the  said  creditors ;  and  it  shall  be  lawful 
for  the  said  inspectors  or  inspector  from  time  to  time 
to  make  advances  out  of  the  moneys  in  hand  belonging 
to  the  estate  for  the  purpose  of  carrying  out  any  con- 
tract or  contracts  the  continuance  or  undertaking  of 
which  they  or  he  shall  authorize  or  require  as  aforesaid.11 
"  Provided  always,  and  it  is  hereby  further  agreed  and 
declared,  that  if  any  of  the  said  creditors  shall  at  any 
time  hereafter,  whilst  these  presents  are  in  force,  com- 
mence or  prosecute  any  action,  suit  or  other  proceeding 
against  the  debtor,  in  respect  of  their  respective  debtey 
claims  or  demands,  these  presents  shall  have  the  same 
force  and  effect  as  an  order  of  discharge  granted  to  the 
said  debtor  under  an  adjudication  in  bankruptcy  against 
him,  and  shall  and  may  accordingly  be  pleadable  in  bar 
to  and  as  a  defence  or  answer  to  any  such  action,  suit 
or  other  proceeding,  and  in  pursuance  of  the  said  agree- 
ment in  this  behalf  and  in  consideration  of  the  premises 
the  said  creditors  do  hereby,  for  themselves  respectively 
and  their  respective  heirs,  executors  and  administrators, 
covenant  with  the  said  debtor,  his  executors  and  admi- 
nistrators, that  if  and  when  the  said  inspectors  or  in- 
spector shall,  by  writing  under  their  or  his  hands,  certify 
that  the  winding  up,  realization  and  liquidation  provided 
for  by  these  presents  have;  as  far  as  possible,  been  con- 
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eluded,  or  that  the  said  debtor  has  made  a  conveyance      [1868.] 
and  assignment  of  his  estate  and  effects  according  to  his  ~  Bailby 
aforesaid  covenant  in  that  behalf  (which  last  mentioned       bowem. 
certificate  the  said  inspectors  or  inspector  shall  be  bound 
to  give  immediately  on  such  conveyance  or  assignment 
being  made),  then  and  in  either  of  such  cases  such  certi- 
ficates shall  be  conclusive  evidence  of  the  facts  therein 
certified,  and  immediately  upon  the  giving  of  such  cer- 
tificate the  said  debtor,  his  heirs,  executors  and  adminis- 
trators, shall  be  absolutely  released  from  all  the  debts, 
claims  and  demands  of  all  the  said  creditors  and  their 
respective  heirs,  executors  and  administrators,  and  these 
presents  shall  accordingly  thenceforth  operate  as  a  de- 
feazance  pleadable  in  bar  to  or  may  be  otherwise  set  up 
as  a  defence  to  any  action  or  actions,  suit  or  suits,  or 
other  proceedings  at  law  and  in  equity  which  they  the 
said  creditors,  or  any  of  them,  or  their  or  any  of  their 
heirs,  executors  or  administrators,  shall  have  at  any 
time  theretofore  brought,  instituted  or  taken,  or  otherwise 
might  at  any  time  thereafter  bring,  institute  or  take 
against  the  said  debtor,  his  heirs,  executors  or  adminis- 
trators, for  or  on   account  of  such  debts,  claims  or 
demands,  or  any  of  them/'    There  was  also  a  proviso 
that  if  the  debtor  should,  in  the  opinion  of  the  in- 
'  spectors,  wilfully  break  or  fail  to  comply  with  any  of 
the  covenants  or  agreements  contained  in  the  deed,  or 
should  be  adjudged  bankrupt,  or  if  any  execution  or 
other  process  of  law  should  be  issued  and  enforced 
against  the  debtor  or  his  estate  and  effects,  so  as  in  the 
opinion  of  the  inspectors  to  interfere  with  the  arrange- 
ments contemplated,  it  should  be  lawful  for  the  inspectors 
to  declare  the  deed  at  an  end,  and  thereupon  it  and  every 
clause,  covenant,  matter  and   thing  therein  contained, 
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[1868.]      so  for  as  the  same  tended  to  restrain  the  creditors  from 
Bailet       suing  for  their  debts  should  cease  and  determine,  && 
Bo^gy  Demurrer,  and  joinder. 

The  case  was  argued,  in  Michaelmas  Term,  1867, 
Nov.  8,  before  Cockbu&n  C.  J.,  Mkllor  and  Lush  JJ. 

Kemplay,  for  the  plaintiff! — The  deed  set  out  in  the 
plea  is  not  valid  within  the  192nd  section  of  The  Bank- 
ruptcy Act,  1861,  24  &  25  Vict  e.  134. 

First  The  proviso  for  payment  of  a  dividend  to  the 
creditors  who  have  not  executed  or  assented  to  the  deed, 
upon  their  request  in  writing,  puts  them  to  a  disad- 
vantage as  compared  with  those  who  execute  or  assent 
to  the  deed,  for  they  may  obtain  their  dividends  without 
any  such  request 

Secondly.  The  deed  does  not  contain  any  release,  or 
accord  and  satisfaction,  which  can  be  pleadable  in  bar  to 
the  action.  There  is  a  proviso  that  if  any  of  the 
creditors  shall,  while  the  deed  is  in  force,  commence 
any  proceeding  against  the  debtor  in  respect  of  their 
debts,  the  deed  shall  have  the  same  force  and  effect 
as  an  order  of  discharge  under  an  adjudication  in 
bankruptcy;  and  the  creditors  covenant  that  upon 
the  inspectors  giving  a  certificate  of  the  winding  up> 
realization  and  liquidation  of  the  estate  the  debtor 
shall  be  absolutely  released  from  all  debts,  claims  and 
demands,  and  the  deed  shall  thenceforth  operate  as  a 
defeasance  pleadable  in  bar  to  any  action.  If  the  deed 
were  avoided  the  release  would  not  be  absolute,  and 
therefore  cannot  be  pleadable  as  a  bar,  or  operate  as  a 
suspension ;  Ford  v.  Beech,  in  error  (a),  per  Parhe  B. 
If  the  defendant  succeeded  upon  this  plea,  and  the  deed 

(a)  11  Q.  B.  842.  871. 
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were  afterwards   avoided,    and   the  plaintiff   brought       [1868.] 
another  action,  the  defendant  would  plead  judgment       bailey 
recovered.       [Lush  J.      The  plaintiff  might  reply  the       Bownr. 
special  matter  to  avoid  the  estoppel.    IF  an  action  fails 
because  it  is  brought  before  the  time,  that  is  no  bar  to 
another  action.]     The   corresponding  clause,  viz.,  the 
23rd,  of  the  deed  in  Strick  v.  De  Mattos  (a),  affirmed  in 
error,  Woods  v.  De  Mattos  (b),  was  different,  and  con- 
tained an  exception,  which  is  not  in  this. 

Thirdly.  The  clause  which  empowers  the  inspectors 
to  authorize  the  debtor  to  enter  into  new  contracts  in 
the  way  of  his  trade  or  business  is  inconsistent  with 
sect.  192,  the  object  of  which  is  the  management  and 
winding  up  of  the  estate,  not  of  the  trade  or  business  of 
the  debtor ;  Irving  v.  Gray  (c).  The  corresponding 
clause,  viz.,  the  4th,  of  the  deed  in  Strick  v.  De  Mattos  (a), 
affirmed  in  error.  Woods  v.  De  Mattos  (i),  was  confined 
to  existing  contracts. 

Lord  {Archibald  Smith  with  him),  for  the  defendant. 
— First  The  clause  requiring  a  request  in  writing  by 
the  creditor  that  his  dividend  should  be  retained  is  not 
unreasonable,  and  imposes  on  non  assenting  creditors  a 
condition  so  insignificant  that  the  Court  will  not  regard  it 
as  an  inequality;  Hernulewicz  v.  Jay  (d),  per  Cockburn 
C.J. 

Secondly.  In  Corner  v.  Sweet  (e),  it  was  held,  on  the 
authority  of  Gibbons  v.  Vouilion  (f)  that  a  declaration 
contained  in  a  deed  of  inspectorship,  that  if  any  creditor 
should,  whilst  the  deed  was  in  force,  sue  for  his  debt 

(a)  3  S.  #  a  22.  69.  (6)  3  B.  #  C  087. 

(c)  3  K  #tf  34.  93.  («*)  6  B.  #  A  697.  702-3. 

{e)  H.fB.405.  (/)  8  C.  £.  483. 

VOL.   VIII.  8   C  B.    &  8. 
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[1868.]  such  declaration  might  be  pleaded  in  bar,  afforded  a  good 
Bailey  answer  to  the  action.  The  clause  in  this  deed  is  similar. 
Bowkh.       [He  also  cited  Walker  v.  Nevitt  (a).] 

Thirdly.  The  clause  empowering  the  inspectors  to 
authorize  the  debtor  to  enter  into  new  contracts  in  the 
way  of  his  trade  or  business,  and  to  make  advances  out 
of  the  money  in  hand  belonging  to  the  estate  for  the 
purpose  of  carrying  out  such  contracts,  limits  the  dis- 
cretion of  the  inspectors  to  those  contracts  which  they 
think  will  be  n  for  the  benefit  of  the  creditors."  The 
deed  in  Stride  v.  De  Mattos  (b),  affirmed  in  error, 
Woods  v.  De  Mattos  (c),  which  was  held  good,  contained 
clauses  substantially  the  same;  and  the  Court,  after 
discussing  the  clauses  objected  to,  said,  p.  59,  "We 
cannot  say  that  those  provisions,  though  probably  intro- 
duced into  the  deed  for  the  benefit  of  the  debtor  rather 
than  of  his  creditors,  yet  assented  to  by  three-fourths, 
are  unreasonable.  Such  provisions  must  be  objected  to 
by  the  creditors,  and  struck  out  of  the  deed  by  them  if 
they  are  wrong.  We  cannot  reverse  their  decision  that 
they  are  not,  unless  on  the  most  cogent  considerations." 
[He  also  cited  Coles  v.  Turner,  on  appeal  (d),  Grecnberg 
v.  Ward  (e),  Peel  v.  Webster  (/),  per  Channel!  B.,  In  re 
The  Richmond  Hill  Hotel  Company,  Ex  parte  Ki*g,  on 
appeal  {g)>  affirming  the  decision  of  Wood  V.  C.  (A).] 

Kemplay,  in  reply. — If  the  object  proposed  by  a  par- 
ticular clause  is  within  sect.  192  of  stat.  24  &  25  Vict. 
c.  134.,  the  Court  will  not  judge  of  its  reasonableness. 

(a)  3  K  #  C.  403.  (b)  3  H.  #  C.  22.  29.  32. 

(c)  Id.  987.  (d)  36  L.  J.  C.  P.  169. 

(#)  35  L.  J.  a  P.  316.  (/)  36  L.  J.  Exeh.  188. 191. 

{g)  L.  B.  3  0.  App.  10.  (A)  36  L.  J.  Ck  7ia 


Bowex. 
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But  the  power  to  enter  into  new  contracts  is  beyond      [1868.] 
the  scope  of  that  section.     This  point  was  not  pnt  in       baimy 
Strick  v.  De  Mattos  (a),  and  the  clauses  in  the  deed 
there  restrained  the  debtor  from  entering  into  a  new 
contract  except  with  the  previous  consent  of  the  inspec- 
tors, and  empowered  them  to  make  advances  only  in 
furtherance  of  the  objects  contemplated  by  the  deed,  "  or 
on  account  of  any  contract  or  mercantile  or  other  opera- 
tion  which  shall  have  been  undertaken  by  the  said 
debtor/9     In  Corner  v.   Sweet  (b)  the  declaration  was 
that  the  deed  should  operate  as  an  order  of  discharge 
under  The  Bankruptcy  Act,  1861,  as  well  as  that  the 
declaration  might  be  pleaded  in  bar.    A  release  to  be 
pleadable  in  bar  must  be  absolute ;  note  (1)  to  Fowell 
v.  Forrest,  2  fVms.  Saund.  47  ff,  gg,  6th  ed. ;   Belshaw 
v.  Bush  (c> 

Cur.  adv.  vult. 

Mellor  J.  now  delivered  the  judgment  of  the  Court. 

In  this  case  an  action  had  been  brought  by  the  plain- 
tiffs against  the  defendant  on  an  overdue  bill  of  exchange 
drawn  by  the  plaintiffs  upon  and  accepted  by  the 
defendant.  To  the  declaration  in  the  usual  form  the 
defendant  pleaded  in  bar  to  the  action  the  provisions  of 
a  deed  entered  into  between  himself  and  his  creditors 
under  the  192nd  section  of  The  Bankruptcy  Act,  1861, 
24  &  25  Vict.  c.  134.,  for  the  inspection,  management 
and  winding  up  of  his  estate.  The  deed  in  question  is 
set  out  at  length  in  the  plea,  which  was  demurred  to  by 
the  plaintiffs,  and  upon  the  argument  three  objections 
were  urged  by  their  counsel. 

(a)  3H.fC.  22.  29.  32.  (6)  H.  #  S.  405. 

(c)  11  a  B.  191. 

3  c  2 
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[1868.]  Firstly,  it  was  contended  that  by  the  provisions  of  the 

Bailiy  deed  the  non-assenting  creditors  were  placed  at  a  disad- 
Bowew  vantage  as  compared  with  the  assenting  creditors,  inas- 
much as  they  were  required  to  make  a  request  in  writing 
for  the  payment  of  the  dividend  which  should  be  ascer- 
tained to  be  due  to  them,  whereas  no  such  condition  was 
imposed  upon  the  assenting  creditors.  We  intimated 
during  the  argument  our  opinion  that  there  was  nothing 
in  this  objection,  and  indeed  it  appears  to  be  decided  by 
a  case  in  this  Court  of  Rernulewicz  v.  Jay  (a). 

Secondly,  it  was  contended  that  the  deed  contained 
no  release  or  accord  and  satisfaction  which  could  be 
pleaded  in  bar  to  the  action,  and  that  the  provisions  of 
the  deed  amounted  only  to  a  temporary  bar  or  suspen- 
sion of  the  plaintiff's  claim.  The  provision  of  the  deed 
as  to  this  matter  is  in  substance  identical  with  that  set 
out  in  Corner  v.  Sweet  (b),  and  the  objection  appears  to 
us  to  be  disposed  of  by  that  case,  of  which  we  entirely 
approve. 

The  only  objection  made  by  the  plaintiff's  counsel 
which  induced  us  to  take  time  for  consideration  was  that 
the  deed  was  not  within  the  192nd  section  of  stat  24  & 
25  Vict.  c.  134,  inasmuch  as  it  contained  provisions 
enabling  the  defendant  at  the  request  of  the  inspectors  to 
enter  into  new  contracts  in  the  way  of  his  trade  and 
authorizing  the  inspectors  to  advance  moneys  in  band 
belonging  to  the  debtor's  estate  for  the  purpose  of  carry- 
ing out  such  contracts.  The  language  of  the  192nd 
section  requires  that  a  deed  which  is  within  the  statute 
must  relate  to  the  debts  or  liabilities  of  "  the  debtor11 
and  his  release  therefrom,  or  the  distribution,  inspection, 
management  and  winding  up  of  his  estate.  It  is  obvions 
that  there  are  trades  of  such  a  nature  that  the  mere 
(«)  6  B.  #8.  697.  (*)  ff.  #  B.  405. 


BOWEM. 
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winding  up  and  distribution  of  the  debtor's  estate  could      [1868.] 
only  be  done  at  an  unreasonable  and  unnecessary  sacrifice,       bailey 
and  in  which   the  power  to  enter  into  new  contracts 
might  be  of  essential  importance  to  the  interests  of  the 
creditors.     The  provision  in  question  might  therefore  be 
a  most  reasonable  provision  to  be  inserted  in  such  a 
deed,  and  unless  it  be  beyond  the  purview  of  the  statute 
its  reasonableness  is  a  matter  for  the  determination  of 
the  assenting  creditors.  The  words  of  the  192nd  section 
are  not  confined  to  the  distribution  and  winding  up  of 
the  estate  simpliciter,  but  include  the  inspection  and 
management  of  it.   It  appears  to  us  that,  construing  the 
provisions  of  the  deed  in  question  fairly,  they  merely  autho- 
rize the  inspectors  to  require  the  debtor  to  enter  into  new 
contracts  for  the  purpose  of  thereby  better  managing, 
realizing  and  winding  up  of  the  estate.    The  advance  of 
money  authorized  to  be  made  by  the  inspectors  to  the 
debtor  is  confined  to  the  enabling  him  to  carry  out  such 
contracts  as  shall  have  been  by  them  required  to  have 
been  entered  into  for  the  benefit  of  the  creditors. 

Provisions  of  an  analogous  character  appear  to  have 
been  contained  in  the  deed  which  was  under  the  con- 
sideration of  the  Court  in  Strick  v.  De  Mattos(a\ 
and  in  Woods  v.  De  Mattos,  in  error  (6),  in  which  cases 
the  deeds  were  held  good.  It  is  true,  as  was  pointed 
out  by  Mr.  Kemplay,  that  the  present  objection  does 
not  appear  to  have  been  under  the  consideration  of  the 
Court  of  Exchequer  or  of  the  Court  of  error;  and  there 
is  a  slight  difference  in  the  language  of  the  two  deeds, 
but  in  substance  we  think  they  are  not  distinguishable. 
Without  however  relying  upon  the  authority  of  those 
ca*es  as  governing  the  present,  we  think  that  giving  a 
reasonable  interpretation  to  the  language  of  the  pro- 
W3ff.#C.22.    Seepp.30-50.  (ft)  3  J5T.  #  G  087. 
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visions  under  consideration,  the  deed  is  not  beyond  the 
true  meaning  of  the  section,  and  that  the  reasonable- 
ness of  the  provisions  themselves  was  a  matter  for  the 
determination  of  the  creditors.    In  the  recent  case  In  re 
The  Richmond  HiU  Hotel  Company,  Ex  parte  King  (a), 
Lord  Justice  Grim*  held,  affirming  a  decision  of  Wood 
V.  C.  (4),  that,  there  being  no  inequality  as  between 
creditors,  and  no  fraud,  the  Court  would  not  judge  of  the 
reasonableness  of  the  arrangement  between  the  debtor 
and  his  creditors.    In  like  manner  we  think  we  are  not 
called  upon  to  decide  on  the  reasonableness  of  the  pro- 
vision in  question,  there  being  no  inequality  as  between 
the  plaintiff  and  the  assenting  creditors. 

Our  judgment  must  therefore  be  in  favour  of  the 
defendant. 

Judgment  for  the  defendant 


(a)  L.  B.  3  Ck,  App.  10. 


(ft)  36X.J.  a.7ia 


[Wednesday, 
January  17th, 
1868.] 

Sheriff, 
Protection 
under  Bank- 
ruptcy Act, 
1861,  24  #25 
Vict  c.  134. 
s.  198. 
Certificate  of 
registration  of 
composition 


Dignam  against  Bailt. 

1.  The  sheriff  is  not  justified  under  The  Bankruptcy  Act;  1861, 
24  &  25  Vict.  c.  134.  s.  198.,  in  discharging  a  debtor  fiom  arrest  under 
a  ca.  sa.  upon  the  production  of  a  certificate  of  the  registration  of  a 
composition  deed  where  the  debt  for  which  the  ca.  sa.  issued  did  not 
accrue  till  after  the  date  and  registration  of  the  deed. 

2.  In  an  action  against  the  sheriff  for  an  escape  in  so  discharging  * 
debtor,  it  is  immaterial  whether  he  had  the  means  of  knowing  that  the 
plaintiff's  debt  was  discharged  or  not. 

3.  As  a  ca.  sa.  contains  the  date  of  the  judgment  and  a  certificate  of 
registration  the  date  of  the  deed  the  sheriff  would,  have  knowledge  that 
the  deed  was  anterior  to  the  judgment. 

TPHE  declaration  stated  that  the  plaintiff,  on  the  11th 

December,  1866,  recovered  judgment  against  Thomas 

BraBsington  for  23£  17*.  9d.,  and  thereupon  the  plaintiff! 

on  the  14th  December,  1866,  sued  out  a  writ  of  capias  ad 
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satisfaciendum  upon  the  judgment  directed  to  the  sheriff      [1868.] 
of  Kent,  and  the  plaintiff  caused  the  writ  to  be  delivered       Diqhak 
to  the  defendant  as  sheriff  of  Kent  to  be  executed,  and       Bau,t. 
the  defendant  as  such  sheriff,  by  virtue  of  that  writ, 
took  Brasrington  and  detained  him  in  his  custody  in 
execution  for  the  sum  and  interest  indorsed  on  the  writ, 
and   for  the    costs  and   expenses,  yet  the  defendant, 
without  the  consent  and  against  the  will  of  the  plaintiff, 
and  without  any  legal  cause  or  authority,  voluntarily 
suffered  Brasrington  to  escape,  whereby,  &c. 

Plea.    That  after  the  defendant  had  taken  Brasrington 
in  execution  of  the  writ  Brassington  produced  to  the 
defendant  or  his  officer,  and  then  gave  to  the  defendant 
or  his  officer  a  copy  of  the  certificate,  under  the  seal  of 
the  Court  of  Bankruptcy  and  the  hand  of  the  deputy 
chief  registrar  of  that  Court,  of  the  due  registration  of  a 
certain  deed  or  instrument  made  and  executed  between 
Brasrington  and  his  creditors  within  the  true  intent  and 
meaning  of  the  198th  section  of  The  Bankruptcy  Act, 
1861,  and  the  other  statutes  relating  thereto;  wherefore 
the  defendant  thereupon  released  and  discharged  Bras- 
rington out  of  his  custody  in  pursuance  of  the  provisions 
of  the  statutes  in  that  beh&lf. 

Replication.  That  the  plaintiff's  cause  of  action 
against  Brasrington  upon  and  in  respect  of  which  the 
judgment  was  recovered,  first  arose  and  accrued  to  the 
plaintiff  after  the  making  and  after  the  registration  of 
the  deed,  and  the  plaintiff  was  not  a  creditor  of  Bras- 
sington  in  respect  of  the  cause  of  action  when  the  deed 
was  made,  nor  when  the  same  was  produced  and  left  for 
registration,  nor  until  after  the  certificate  was  granted, 
and  the  plaintiff  was  not  amongst  the  creditors  referred 
to  or  intended  to  be  bound  by  the  deed. 
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[1868.]  Demurrer,  and  joinder.    The  plaintiff  also  demurred 

Diqxam      *°  the  plea. 


Bailt. 


The  case  was  argued,  in  Michaelmas  Vacation,  Nov.  27, 
1867,  before  Mellor  and  Lush,  JJ.,  by 

Griffits,  for  the  plaintiff.— By  The  Bankruptcy  Act, 
1861,  24  k  25  Vict  e.  184.  s.  198.,  a  certificate  of  the 
filing  and  the  registration  of  a  deed  of  composition  is 
"  available  to  the  debtor  for  all  purposes  as  a  protection 
in  bankruptcy,"  and  therefore  this  certificate  was  not  a 
protection  against  the  debt  of  the  plaintiff  who  was  not 
one  of  the  creditors  referred  to  in  the  deed.    There  is 
no  more  hardship  on  the  sheriff  in  the  present  case  than 
in  cases  where  a  certificate  in  bankruptcy  turns  out  to 
be  inoperative.     Besides,  he  had  the  means  of  knowing 
that  the  judgment  was  subsequent  to  the  deed.    On 
Saturday  last  a  similar  plea,  in  Williams  v.  Rose,  was 
decided  by  the  Court  of  Exchequer  to  be  bad. 

Raymond,  for  the  defendant. — The  replication  does  not 
aver  that  the  debt  was  not  proveable  under  the  deed  by 
virtue  of  The  Bankrupt  Law  Consolidation  Act,  1849, 
12  &  13  Vict.  c.  106.  ss.  172.  173.,  though  it  may  have 
become  payable  after  the  date  and  registration  of  the 
deed, — as  a  debt  paid  by  a  surety  after  that  time,  in  which 
case  the  debtor  would  be  discharged,  or  a  debt  payable 
on  a  subsequent  contingency,  or  on  a  bill  of  exchange 
not  then  due.  Sect.  192  of  stat  24  &  25  Vict.  c.  134 
contemplates  a  deed  relating  to  the  debts  and  KabMet 
of  the  debtor.  [Lush  J.  The  replication  avers  that  the 
plaintiff  was  not  one  of  the  creditors  referred  to  in  the 
deed ;  but  there  are  persons  bound  by  deeds  of  this 
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kind  who  are  not  creditors.]     In  Lloyd  v.  Harrison  (a),      [1868.] 
affirmed  in  the  Exchequer  Chamber  (ft),  it  was  held  that      Diquau 
the  sheriff,  who  is  required  by  stat.  12  &  13  Viet.  c.  106.       bIily. 
s.  113.  to  discharge  the  debtor,  ought  not  to  have  thrown 
upon  him  the  hardship  of  ascertaining  whether  the  deed 
is  valid*    [Mettor  J.    The  identity  of  the  debt  is  like  the 
identity  of  the  debtor.    The  plea  ought  to  aver  that  the 
debt  was  comprised  in  the  deed,  otherwise  the  certificate 
would  extend  to  debts  incurred  after  a  man  had  obtained 
an  order  of  protection.] 

Griffits  was  not  called  upon  to  reply. 

Cur.  adv.  vult. 

Lush  J.  now  delivered  the  judgment  of  the  Court. 
We  deferred  our  judgment  on  this  demurrer  in  order  to 
consult  a  case,  involving  the  same  question,  which  we 
were  told  had  been  decided  by  the  Court  of  Exchequer, 
and  which  had  not  at  the  time  of  the  argument  been 
reported.  The  case  is  Williams  v.  Rose  (<?),  and  the 
judgment  is  expressly  in  point  for  the  plaintiff.  The 
pleadings  are  somewhat  different  from  those  in  the  pre- 
sent case ;  the  replication  there  setting  out  the  dates 
of  the  judgment  and  the  deed  shewing  the  latter  to  be 
anterior  to  the  former,  and  averring  that  these  dates 
appeared  in  the  ca.  sa.  and  the  certificate,  and  so  were 
known  to  the  sheriff  at  the  time  of  the  arrest  But 
these  differences  appear  to  us  to  be  immaterial  The 
material  allegation  common  to  both  cases  is  that  the 
debt  of  the  plaintiff  for  which  the  ca.  sa.  was  issued  did 
not  accrue  till  after  the  date  and  registration  of  the 
deed,  and  that  therefore  he  was  not  one  of  the  creditors 

(a)  6  A  #  A  36.  (b)  7  *.#  A  529. 

(c)  37 L.  J.  Exch.  12;  L.  /?.  3  Etch.  5. 
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[1868.] 

DlGNAM 
V. 

Bailt. 


whose  claims  were  discharged  by  it,  and  the  allegation 
here  as  in  that  case  is  admitted  by  the  demurrer.  It  is 
therefore  clear  that  the  certificate  did  not  protect  the 
debtor  from  arrest  for  the  debt  in  question,  and  it  fol- 
lows that  the  sheriff  in  discharging  him  was  guilty  of 
an  escape.  Whether  the  sheriff  had  the  means  of 
knowing  that  the  plaintiff's  debt  was  discharged  or  not, 
cannot,  we  think,  affect  the  plaintiffs  right ;  but  we 
cannot  help  observing  that  as  the  ca.  sa.  does  contain 
the  date  of  the  judgment  and  the  certificate  the  date  of 
the  deed  the  sheriff  had  knowledge  of  all  that  is  alleged 
in  the  replication  in  Williams  v.  Rose  (a),  over  and 
above  what  is  alleged  in  the  replication  in  this  case. 
Onr  judgment  is  therefore  for  the  plaintiff 

Judgment  for  the  plaintiff  (b\ 

(a)  37  L.  J._Exch.  12;  L.  B.  3  Exch.  5.  (ft)  See  the  next  awe. 


[Friday, 
July  Sid, 
1868.] 


Bankruptcy 
Act%  1861, 
24  #  25  Vict. 
c.  134. 
«.  197, 198. 


Action  by 

creditor. 

Pleading. 

Estoppel 

Execution* 


Rossie  against  Bailey. 

1.  The  Bankruptcy  Act,  1861, 24  &  25  Vict.  c.  134.  «.  197, 198n  which 
gives  a  debtor  who  has  registered  a  valid  composition  deed  a  protection 
analogous  to  that  in  bankruptcy,  is  confined  to  debts  affected  by  tha 
deed. 

2.  If  the  debtor  does  not  avail  himself  of  the  deed  by  pleading  it  w 
as  to  prevent  the  judgment,  and  execution  issues  thereon,  he  is,  as  Mftinst 
the  plaintiff  as  well  as  against  the  officer  of  the  sheriff,  estopped  from 
availing  himself  of  the  certificate  and  preventing  the  plaintiff  iron 
obtaining  the  proceeds  of  the  execution. 

JN  Trinity  Term,  May  28,  Littler  obtained  a  rale  calling 
upon  the  plaintiff  to  shew  cause  why  the  sum  of 
49/.  15*.  9d.  paid  into  Court  by  the  defendant  should 
not  be  paid  out  of  Court  to  him,  on  the  ground  that  a 
deed  of  composition  executed  by  him  was  complied  with, 
and  that  he  was  not  bound  to  plead  the  deed. 

It  appeared  by  the  affidavits  that  the  defendant  on 
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the  27th  February  executed  a  composition  deed  which      [1868.] 
was  assented  to  by  the  requisite  number  of  his  creditors,        Boatui 
and  was  duly  registered  on  the  10th  March,  1868.   The       baZley. 
deed  contained  a  covenant  to  pay  a  composition  of  4*. 
in  the  pound  by  three  instalments,  at  five  weeks,  two 
months  and  three  months  from  the  date  of  the  deed, 
to  be    secured  by    the   debtor's    promissory   note  at 
those  dates,  such  notes  to  be  delivered  to  the  creditors 
within  fourteen  days  after  the  date  of  the  deed.    It 
contained  a  release  on  the  part  of  the  creditors,  subject 
to  a  proviso  that  in  case,  inter  alia,  default  should  be 
made  in  payment  of  any  of  the  promissory  notes  at 
maturity  the  release  therein  contained  should  thence- 
forth be  at  an  end  and  void. 

The  plaintiff  was  before  and  on  the  27th  February 
the  holder  of  two  dishonoured  acceptances  of  the  defen- 
dant, and  he  did  not  assent  to  the  deed.  On  the  15th 
April,  after  the  first  instalment  was  payable,  the  present 
action  was  commenced  to  recover  the  amount  of  these 
two  bills.  The  affidavits  were  very  conflicting,  but  upon 
the  whole  it  appeared  that  the  defendant  had  tendered 
payment  of  the  first  instalment  on  one  of  those  bills 
which  was  for  14/.  odd,  and  consequently  was  in  a 
position  to  support  a  plea  founded  on  the  deed  as  to 
that  bill,  but  that  he  had  not  tendered  payment  of  the 
instalment  in  respect  of  the  other  bill  which  was  for  27/. 
odd,  and  consequently  could  not  have  supported  a  plea 
founded  on  the  deed  as  to  that  bill.  He  did  not  plead 
as  to  either.  Judgment  was  signed  as  to  both  and 
execution  issued,  and  the  goods  of  the  defendant  were 
seized  on  the  1st  May.  No  leave  to  make  the  execution 
available  was  obtained  from  the  Court  of  Bankruptcy. 
Hannen  J.,  at  Chambers,  made  an  order  that  on  the 
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[1868.]       amount  of  the  levy  being  brought  into  Court  the  sheriff 
Bobbie        should  withdraw,  and  that  if  no  application  were  made 
Bailet.       to  the  Court  within  the  first  four  days  of  Trinity  Term 
the  amount  should  be  paid  out  to  the  plaintiff  and  the 
defendant  should  pay  the  costs  of  the  application. 

By  The  Bankruptcy  Act,  1861,  24  &  25  Vict.  e.  134 
s.  161.,  "  the  order  of  discharge  shall,  upon  taking  effect, 
discharge  the  bankrupt  from  all  debts,  claims,  or  demands 
proveable  under  his  bankruptcy,  save  as  herein  otherwise 
provided ;  and  if  thereafter  he  shall  be  arrested,  or  any 
action  shall  be  brought  against  him  for  any  such  debt, 
claim,  or  demand,  he  shall  be  discharged  upon  entering 
an  appearance,  and  may  plead  in  general  that  the  cause 
of  action  accrued  before  he  became  bankrupt,  and  may 
give  this  Act  and  the  special  matter  in  evidence ;  and 
the  order  of  discharge  shall  be  sufficient  evidence  of  the 
bankruptcy,  and  the  proceedings  precedent  to  the  order 
of  discharge." 

Sect.  162.  "If  a  bankrupt,  after  the  order  of  dis- 
charge takes  effect,  be  arrested  or  detained  in  custody 
for  a  debt,  claim,  or  demand  proveable  under  his  bank- 
ruptcy, where  judgment  has  been  obtained  before  the 
order  of  discharge  takes  effect,  the  Court,  or  a  Judge  of 
a  superior  Court  of  law,  shall,  on  proof  of  the  order  of 
discharge,  and  unless  there  appear  good  reason  to  the 
contrary,  direct  the  officer  who  has  the  bankrupt  in 
custody  to  discharge  him,  which  shall  be  done  accord- 
ingly without  fee." 

The  rule  was  argued,  on  June  9,  before  Cockbubn 
C  J.,  Blackburn  and  Lush  J  J.,  by 

R.  G.  Williams,  for  the  plaintiff.— First,  the  perform- 
ance by  the  debtor  of  the  terms  of  the  composition  is 
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necessary  to  constitute  a  defence  under  the  deed,  and  if      [1868.] 
its  terms  are  not  complied  with  the  creditors  are  remitted       robsik 
to  all  their  remedies  on  the  bills;  note  to  Cumber  v.       bailkt. 
Wane,  1  Smith  Leading  Cases,  302,  308,  6th  ed.,  Evans 
v.  Perms  (a),  Fessard  v.  Mugnier  (b),  Hazard  v.  Mare  (c). 
Secondly.   The  deed,  if  complied  with,  would  have 
afforded  a  good  answer  to  any  action,  and  therefore 
should  have   been    pleaded;  Ex  parte  Bayfield,  in  re 
Ellis  (d\  The  Staffordshire  Banking  Company  (limited) 
v.  EmmoU(e),  Hartley  v.  Mare,  (/),  Whitmore  v.  Waher- 
ley(g)*   It  is  most  convenient  that  it  should  be  pleaded ; 
sect.  198  of  stat.  24  &  25  Vict  c.  134.  gives  protection 
only  in  respect  of  debts  incurred  prior  to  the  deed ;  there- 
fore the  words  cannot  be  considered  as  giving  an  absolute 
protection.     [He  cited  Williams  v.  Rose(h),  Dignam  v. 
Baily  (t),  Lloyd  v.  HarrisonfJ),  Dewhurst  v.  Kershaw (Je)f 
Hderton  v.  Jewell  (I),  Leigh  v.  Pendlebury(m).] 

Littler,  for  the  defendant. — The  language  of  sect.  198 
of  stat  24  &  25  Vict  c  134.  is  clear  and  explicit,  that 
after  notice  of  the  filing  and  registration  of  the  deed 
there  shall  be  execution  neither  against  the  person  nor 
the  property  of  the  debtor.  And  this  being  a  provision 
in  the  interest  of  all  creditors  who  have  come  in  and 

(a)  1  Exch.  601.  (*)  18  C.  B.  N.  8.  286. 

(c)  6J7.#tf434. 

(<*)  35  L.  J.  Bank,  12  ;  L.R.1  Chanc.  App.  154. 

(e)  ML.  J.  Exch.  105;  L.  R.  2  Exch.  208. 

(/)  19  C.B.  N.  8.  85.  {€/)  3  B.  #  C.  538. 

(A)  37  L.  J.  Exch,  12;  L.  R.  3  Exch.  5. 

(i)  Ante,  p.  744. 

(J)  6 B.  #  8.  36;  affirmed  in  error,  7  Id.  529. 

(*)  1H.#C.  726. 

(0  14  C.  B.  N.  8.  665;  affirmed  in  error,  16  Id.  142. 

(m)  15  a  B.  N.  8.  815. 
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[1868.]      executed  the  deed,  the  protection  given  by  it  to  the  debtor 
— BoiiIii —  is  not  to  be  lost  by  not  pleading  the  deed.    The  sheriff 
*-  is  bound  to  discharge  a  debtor  out  of  custody  on  the 

production  of  the  certificate  of  a  deed  valid  on  the  face 
of  it,  notwithstanding  the  deed  is  in  fact  invalid  and  he 
has  notice  of  the  invalidity;  Ames  v.  Colnagld(ay  So 
long  as  the  deed  is  filed,  the  proper  Court  to  inquire 
into  its  validity  is  the  Court  of  Bankruptcy.  Ex  parte 
BanJUld,  in  re  Ellis  (6),  was  an  appeal  from  the  order  of 
a  deputy  Commissioner  in  bankruptcy.  If  the  deed  is 
invalid  by  reason  of  the  proper  number  of  creditors  not 
having  executed,  it  is  not  a  deed  at  all.  In  Broun  v. 
Welkr  (c)  the  plaintiff  had  not  an  available  opportunity 
of  pleading  the  deed,  and  in  The  Staffordshire  Banking 
Company  (limited)  v.  Emmott  (d)  it  was  impossible  to 
plead  it 

Cur.  adv.  vnlt 

Blackburx  J.  now  delivered  the  judgment  of  the 
Court.  After  stating  the  facts  as  above,  pp.  748— 
750.  On  the  view  which  we  take  of  the  facts  ss 
disclosed  by  the  affidavits,  the  question  as  to  the 
portion  of  the  money  which  represents  the  14£  bill 
is  that  on  which  the  Court  of  Exchequer  was  equally 
divided  in  The  Staffordshire  Banking  Company 
(limited)  v.  Emmott  (d)f  viz.,  whether  the  defendant 
who  might  have  pleaded  the  deed  and  has  neglected  to 
do  so  can  make  use  of  it  to  prevent  the  execution  being 
made  available  against  his  goods.    As  to  the  residue  of 

(a)  37  L.  J.  a  P.  159;  L.B.SC  P.  369. 

(&)  35  L.  J.  Bank.  12 ;  L.B.I  Chane.  App.  154. 

(c)  36  L.  J.  Etch.  100;  L.  B.  2  Exch.  183. 

(d)  36  Z.  J.  Exch.  105;  L.  B.  2  Exch.  208. 
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the  money,    the  farther  question  arises  whether  the      [1868.1 
defendant  can  use  the  deed  to  prevent  the  execution       Bobbie 
being  made  available,  even  though  it  appear  that  from       bailey. 
his  failure  to  fulfil  the  stipulations  of  the  deed  at  the 
commencement  of  the  action  the  release  contained  in 
the  deed  no  longer  bound  the  plaintiff 

Both  questions  depend  upon  the  true  construction  of 
sects.  197  and  198  of  stat.  24  &  25  Vict.  e.  134 

By  sect.  197,  from  and  after  the  registration  "the 
debtor  and  creditors,  and  trustees,  parties  to  such  deed,  or 
who  have  assented  thereto,  or  are  bound  thereby,  shall 
in  all  matters  relating  to  the  estate  and  effects  of  such 
debtor  be  subject  to  the  jurisdiction  of  the  Court  of 
Bankruptcy,  and  shall  respectively  have  the  benefit  of 
and  be  liable  to  all  the  provisions  of  this  Act,  in  the 
same  or  like  manner  as  if  the  debtor  had  been  adjudged 
a  bankrupt,  and  the  creditors  had  proved,  and  the  trus- 
tees had  been  appointed  creditors  assignees  under  such 
bankruptcy,"  &c    There  is  great  difficulty  in  applying 
this  enactment  to  the  case  of  a  deed  which  does  not 
appoint  trustees,  and  does  not  deal  with  any  of  the 
effects  of  the  debtor;  still  the  terms  of  the  enactment 
indicate  that  the  object  of  the  Legislature  was  to  put 
the  debtor  in  the  same  position  as  if  the  creditor  bound 
by  the  deed  had  proved  his  debt,  and  (by  implication 
though  it  is  not  expressly  said)  the  debtor  had  obtained 
his  discharge  in  bankruptcy. 

The  effect  of  a  bankruptcy  is  regulated  by  the  unre- 
pealed provisions  of  The  Bankrupt  Law  Consolidation 
Act,  1849,  12  &  13  Vict  c.  10&,  aod  the  provisions  of 
The  Bankruptcy  Act,  1861,  24  &  25  Vict.  c.  134., 
relating  to  this  subject. 
So  soon  as  the  trader  becomes  a  bankrupt  all  that 
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[1868.]      formerly  was  his  property  becomes  the  property  of  bis 
Bosue       assignees,  and  until  bis  certificate  under  tbe  old  law*  or 
Bailst.      his  discharge  under  the  new  law,  there  is  no  property 
that  could  be  taken  in  execution  under  a  fi.  fa.  or  other 
execution  against  him.     His  person  is  protected  on  the 
principle  that  he  is  in  the  nature  of  a  witness  coming  to 
attend  the  Court  of  Bankruptcy,  and  therefore,  by  stat 
12  &  13  Vict  c.  106.  s.  113.,  if  arrested  he  is  to  be  dis- 
charged, with  a  penalty  of  5/.  a  day  on  the  officer  detain- 
ing him  on  production  of  his  protection,  not  merely 
from  arrest  under  judgments  for  debts  proveable  under 
the  bankruptcy,  but  from  all  arrests,  though  tbe  judg- 
ment might  have  been  obtained  after  the  bankruptcy  in 
respect  of  some  cause  of  action  not  affected  thereby,  such 
as  a  debt  contracted  after  the  petition;  WdUingerv.  Gur- 
ney  (a).    But  on  his  obtaining  his  certificate  under  the 
old  law,  or  his  discharge  under  the  new  Act,  this  pro* 
tection  ceased,  and  as  the  bankrupt  then  might  acquire 
property  of  his  own  it  became  necessary  to  make  pro- 
vision for  the  protection  of  his  person  and  property 
after  his  discharge.    The  provisions  now  in  force  are 
contained  in  stat.  24&  25  Furf.c.  134.  m.  161. 162.   (Hia 
Lordship  read  them.)    They  are  in  substance  the  same 
as   those   contained  in   the  previous  Bankrupt  Acta. 
They  provide  expressly  for  the  summary  relief  of  a  bank- 
rupt whose  person  has  been  taken  in  execution  on  a 
judgment  for  a  debt  barred  by  the  order  of  discharge, 
if  the   judgment  was  before  the  order,  so  that  he 
could   not  have   pleaded  his  discharge  to  prevent  it 
They  contain  no  provisions  for  the  summary  relief  of  a 
bankrupt  whose  after  required  property  has  been  taken 
in  execution  under  a  fi.  fa.  on  such  a  judgment ;  hat  it 
had  been  decided  under  tbe  repealed  Acts  that  the 

(a)  11  C.  B.  A.  8.  182. 


▼. 
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Courts  would   in  such  a  case  summarily  interfere  to      [1868.] 
prevent  their  process  being  abused  without  putting  the       ^oMXm 
bankrupt  to  his  auditS  querela;  Davis  v.  Shapley  (a). 
When,  however,  the  judgment  is  not  obtained  at  the 
time  of,  the  discharge  the  statute  gives  the  bankrupt  a 
short  form  of  plea ;  and  it  was  decided  in  Todd  v.  Max- 
field  (b)  that  where  the  bankrupt  had  had  the  opportu- 
nity to  plead  his  certificate  to  prevent  the  judgment,  and 
had  not  used  it,  he  was  not  entitled  to  use  it  subse- 
quently, in  order  to  defeat  the  judgment.     We  cannot 
find  that  the  principles  laid  down  in  these  cases  have 
been  overruled  or  departed  from  or  altered  by  subsequent 
legislation,  and  we  think  it  may  safely  be  said  that  the 
bankrupt's  person,  before  his  discharge,  is  absolutely 
free  from  arrest  so  long  as  he  has  his  protection  order, 
and  that,  after  his  discharge,  both  his  person  and  his 
property  are  to  be  summarily  relieved  from  execution 
on  any  judgment  obtained  before  the  order  of  discharge 
takes  effect  in  respect  of  a  debt,  claim,  or  demand 
proveable  under  the  bankruptcy;  but  if  the  judgment  is 
not  obtained  till  after  the  discharge  takes  effect  he 
must  plead  in  the  form  given  in  the  statute,  and  if  he 
omits  to  do  so  loses  its  protection;    and  lastly,  that 
where  the  judgment  is  for  a  cause  of  action  not  proveable 
under  the  bankruptcy  he  has  no  protection  at  all  either 
to  his  person  or  property.    And  we  cannot  doubt,  on 
Hading  the  197th  section  of  The  Bankruptcy  Act,  1861, 
24  &  25  Vict.  c.  134.,  that  the  object  of  the  Legislature 
*&s  to  give  the  debtor  who  had  registered  a  valid  deed  an 
analogous  protection  and  no  more.    But  unfortunately 
those  who  framed  the  Act  in  drawing  up  sect  198  have 
U8ed  words  so  unhappily  chosen  as  to  produce  great 

(«)  1  B.  $  Ad.  64.  (6)  6  B.  $  C.  106. 

V0L.  Viii.  8  0  B.  &  S. 
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[1868.]  difficulty  in  construing  them.  They  enact  that,  "After 
jtossii  notice  of  the  filing  and  registration  of  such  deed  baa 
Bailkt.  been  giyen  **  aforesaid,  no  execution,  sequestration, 
or  other  process  against  the  debtor's  property  in 
respect  of  any  debt,  and  no  process  against  his'  person 
in  respect  of  any  debt,  other  than  such  process  by 
writ  or  warrant  as  may  be  had  against  a  debtor  about 
to  depart  out  of  England,  shall  be  available  to  any 
creditor  or  claimant  without  leave  of  the  Court ;  (i  e. 
of  Bankruptcy),  and  a  certificate  of  the  filing  and 
registration  of  such  deed  under  the  hand  of  the  chief 
registrar  and  the  seal  of  the  Court  shall  be  available  to 
the  debtor  for  all  purposes  as  a  protection  in  bank- 
ruptcy." Tn  their  literal  sense  these  words  apply  to 
all  process  in  respect  of  debts  even  though  the  debts 
should  have  been  contracted  after  the  registration  of 
the  deed,  and  the  latter  part  of  the  clause  would  protect 
the  person  of  the  debtor  from  all  executions,  even 
though  not  for  debts  at  all.  But  the  Legislature  never 
could  have  intended  this,  and  the  words  must  be 
restrained  to  debts  affected  by  the  deed.  And  it  has 
been  decided  in  Williams  v.  Rose  {a)  by  the  Court  of 
Exchequer,  and  in  Dignam  v.  Baily  (A)  by  this  Court, 
that  a  sheriff  was  liable  to  an  action  for  an  escape  who 
discharged  the  execution  debtor  taken  under  a  ca.  sa, 
on  the  production  of  a  certificate  of  the  registration 
of  a  deed  previous  to  the  date  of  the  judgment 
In  both  those  cases  the  debt  in  fact  accrued  after 
the  registration,  but  as  the  sheriff  had  no  means  of 
ascertaining  the  date  of  the  cause  of  action,  though 
the  ca.  sa.  gives  him  the  date  of  the  judgment,  it  would 
•  appear  that  on  the  principle  laid  down  in  Lloyd  v.  Bar- 

(a)  37  L.  J.  Exek.  12 ;  L.B.Z  Exek,  5. 
(*)  Ante,  p.  744. 


XXXU  VICTORIA.]  757 

rison  (a),  the  sheriff  would  have  been  excused  in  obeying      [j  868.] 
the  protection  order  if  the  protection  applied  to  any       bomm 
judgment  obtained  after  the  registration  of  the  deed.       bailby. 
Iicould  never,  we  think,  have  been  the  intention  of  the 
Legislature  that  if  the  officer  detained  the  debtor  on 
such  an  execution,  and  it  turned  out  that  the  debt  in 
respect  of  which  the  judgment  was  given  was  in  fact 
contracted  before  the  execution  of  the  deed,  he  should 
be  liable  to  a  penalty  of  5/.  a  day,  and  that  if  he  obeyed 
the  protection  he  should  be  liable  to  an  action  for  an 
escape  if  it  turned  out  that  the  debt  had  been  con- 
tracted  after  the  execution  of  the  deed,  there  being 
no  means  whatever  by  which  that  fact  could  be  ascer- 
tained by  him.    It  seems  to  us,  therefore,  that  those 
two  decisions  can  only  be  supported  by  holding  that 
the  debtor,  not  having  availed  himself  of  the  deed  by 
pleading  it  so  as  to  prevent  the  judgment,  is,  as  against 
the  officer  at  least,  precluded  from  availing  himself  of 
the  certificate  as  a  protection  in  bankruptcy ;  and  this 
goes  a  great  way  towards  establishing  that  he  cannot 
make  use  of  it  as  against  the  creditor. 

The  present  case  however  falls  within  the  first  branch 
of  the  section,  and  it  is  well  to  examine  the  authorities 
as  to  that 

In  Whitmore  v.  Wdkerley  (b)  the  deed  was  registered 
on  the  9th  December,  and  judgment  signed  on  the  20th, 
under  which  the  debtor's  goods  were  seized.  The  Court 
of  Exchequer  gave  this  brief  judgment,  p.  539,  "  We 
are  all  of  opinion  that,  as  the  defendant  did  not  plead 
the  deed  when  he  had  the  opportunity  he  cannot  avail 
himself  of  it  now."  This  is  directly  in  point,  and  an 
authority  in  favour  of  the  plaintiff.    But  in  Hartley  v. 

(a)  6  B.  f  S.  86;  affirmed  on  error,  7  Id.  529. 

(b)  3H.f  C.  538. 

3  d  2 
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[1868.]      Mare  (a)  the  Court  of  Common  Pleas  decided  the  other 
Rosan       way.     It  is  true  it  appears  that  the  case  of  Whitmore 
Bailxt.      v-  Wakerley  (which  had  not  heen  then  reported)  was 
thought  by  them  to  be  no  more  than  a  decision  that  the 
fi.  fa.  could  not  be  set  aside,  not  that  it  might  be  made 
available;  and  it  is  also  true  that  the  form  of  the 
proceeding  was  an  interpleader  under  which  the  inspec- 
tors claimed  the  goods  as  their  property,  just  as  the 
assignees  of  a  bankrupt  would  do  in  case  of  execution 
before  the  order  of  discharge.     But  though  these  obser- 
vations may  diminish  the  weight  of  the  authority  it  still 
seems  clear  that  the  Court  of  Common  Pleas  thought, 
though  the  debtor  had  had  the  opportunity  to  plead  the 
deed,  he,  as  well  as  the  inspectors,  might  afterwards  use 
it  to  prevent  the  execution  being  available.     In  Bravn  v. 
Welter  (&)  the  special  circumstances  rendered  it  unneces- 
sary to  determine  "whether  under  any  circumstances 
the  omission  to  plead  in  bar  to  an  action  deprives  the 
defendant  of  any  benefit  to  which  he  may  be  entitled 
under  the  provisions  before  referred  to,  and  to  be  found 
in  sects.  192 — 198  inclusive  of  the  Act." 

In  this  state  of  the  decisions  the  point  was  brought  before 
the  Court  of  Exchequer  in  The  Staffordshire  Banking 
Company  (limited)  v.  Emmott(c),  and  the  Court  there 
was  equally  divided  in  opinion.  We  must  therefore  decide 
the  point  for  ourselves  without  being  fettered  by  autho- 
rity, though  knowing  that  whichever  way  we  decide  we 
have  learned  opinions  of  equal  weight  with  us  and 
against  Us.  After  carefully  considering  the  reasons 
given  by  the  learned  Barons  we  have  come  to  the  con- 
clusion that  this  rule  should  be  discharged.  We  agree 
with  Channell  B.  that  the  general  rule  of  law  is  that 

(a)  19  C.  B.  K  8.  85.  (6)  36  L.  J.  Exch.  100;  L.  R.  2  Etch.  181 

(0  ML.  J.  Exch.  105;  L.  E.  2  Exch.  206. 
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the  party  who  might  have  pleaded  and  prevented  a      [1868.] 

judgment,  and  did  not,  is  estopped  from   afterwards       rossih 

raising  that  defence,  and  that  as  the  Legislature  might       bailky 

have  enacted  that  this  doctrine  of  estoppel  should  not 

apply,  the  real  question  is  whether  they  have  so  enacted. 

And  we  think  that  they  have  not.    We  can  find  no 

words  expressing  an  intention  so  to  enact;  and,  as  the 

effect  of  such  an  enactment  would  be  to  place  a  debtor 

executing  a  deed  in  a  very  much  better  position  than  a 

bankrupt  who  has  obtained  his  order  of  discharge,  we  think 

the  Legislature  cannot  be  taken  to  have  intended  so  to 

enact.  We  think  also,  as  already  intimated,  that  if  we  hold 

that  the  sheriff,  seeing  by  the  certificate  the  date  of  the 

registration,  and  by  the  ca.  sa.  the  date  of  the  judgment, 

is  affected  with  notice  that  the  debtor  if  he  was  entitled 

to  plead  the  deed  did  not  do  so,  and  that  this  is  enough 

to  preclude  the  debtor  from  availing  himself  of  it,  the 

cases  of  Williams  v.  Rose  (a)  and  Dignam  v.  Baily  (&)  are 

quite  consistent  with  the  principle  laid  down  in  Lloyd  v. 

Harrison  (c).    But,  if  we  decided  that  the  protection  is 

to  be  available  when  the  debt  is  in  fact  one  to  which 

the  deed  applies,  that  being  a  fact  which  the  sheriff  has 

no  means  of  knowing,  we  think  we  should,  if  we  did 

not  overrule  these  two  cases,  at  least  render  them  very 

questionable,  as  they  would  then  seem  to  be  in  conflict 

with  the  principle  laid  down  by  the  Exchequer  Chamber 

in  the  case  of  Lloyd  v.  Harrison  (d). 

We  are  therefore  of  opinion  that  the  rule  should  be 
discharged  altogether,  and  it  is  unnecessary  to  inquire 
whether  there  is  any  distinction  between  the  two  bills. 

Rule  discharged. 

(a)  37 L.  J.  Exch.  12;  L.  R.  3  Exek.  5.  (b)  Ante,  p.  744. 

(c)  6B.f  8.  86';  affirmed  on  error,  7  Id.  529. 
(rf)  7  B.  #  &  529. 
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Saturday,  Dbal  appellant,  Schofield  respondent. 

November  9Hl 

«  »i  y-t  A  person  who  had  a  licen«>  to  seD  be«r  not  to  be  dniiik  on  the  premiw* 

c  61       13  delivered  beer  to  a  customer  through  a  window  which  opened  on  the 

4  &  5  W  4  Queen's  highway,  who  then  sat  down  on  the  window  sill  and  drank  it: 

»  qa  .a  ^eld,  not  a  filing  of  beer  to  be  drunk  on  the  premises  within  stats. 

%aU\ of  beer  8  &  4  Viet'  c'  61*  *'  13'  ^d^5^4-  e-  &-  *•  4- 
not  to  be 

ir^SJL    CASE   ■«*  ™deP  2°  &  21   Vi<*'  '-  «• 

***•  At  a  Petty  Session  held  at  Bixford,  Suffolk,  an 

information  under  stat.  3  &  4  Viet.  c.  61.  s.  13.  was 
exhibited  by  the  respondent,  superintendent  of  policy 
against  the  appellant,  a  licensed  seller  of  beer  by  retail, 
not  to  be  drunk  on  the  premises  where  sold,  for 
having  on  the  10th  April,  1867,  at  Atrington,  in  Suffolk, 
unlawfully  sold  beer  to  wit  one  pint,  to  be  consumed  in 
or  upon  the  house  or  premises  where  sold,  without 
being  duly  licensed. 

On  the  day  in  question,  about  8  p.m.,  a  police  con- 
stable being  on  duty  in  Auington  parish  in  plain  clothes, 
went  to  the  co-operative  stores  kept  by  the  defen- 
dant, who  also  sold  beer  there  "  not  to  be  drunk  on  the 
premises/1  Having  tapped  at  the  window,  which  was 
shut,  on  the  right  hand  side  of  the  door,  the  man  in 
charge  of  the  house  opened  the  window,  and  the  police 
constable  asked  him  for  a  pint  of  beer,  for  which  he 
paid  him  \\<L  Beer  in  a  pint  mug  was  given  into  the 
hands  of  thejpolioe  constable,  who  stood  as  close  to  the 
window  as  he  could  and  drank  part  of  it,  and  afterwards 
in  the  presence  of  the  storekeeper  sat  down  on  the 
window  sill  and  drank  the  rest,  the  window  remaining 
open  all  the  time.    While  he  was  drinking  another  nan 
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came  up    and    asked  for  a  pint  of  beer,  which  was       1867. 
supplied  by  tlie  storekeeper  through  the  window.     The        5mjll 
man  stood  about  a  yard  from  the  window  and  drank  the    schofiild. 
beer,  and  the  policeman  saw  him  pass  something  to  the 
storekeeper  as  if  in  payment.    There  was  no  mark  or 
boundary  of  any  kind  between  the  window  and  the  road, 
the  space   between  being  about  three  yards,  but  on  the 
other  side  of  the  door  of  the  adjoining  house,  and  which 
was  occupied  by  another  tenant,  a  space  of  about  two 
yards  wide  in  front  of  the  window  was  inclosed  from  the 
road.     The  storekeeper  (a  man  in  the  employ  of  the 
appellant)  told  the  policeman,  in  reply  to  something  he 
had  said,  that  the  appellant  was  not  at  home,  and  that 
he,  the  storekeeper,  was  not  aware  that  he  had  Bold  the 
beer  to  be  consumed  on  the  premises, — that  he  con- 
sidered he  had  not  done  so.    It  was  admitted  that  the 
mug  in  which  the  beer  was  supplied  was  the  appellant's. 
Upon  these  facts  the  appellant's  attorney  contended 
that  the  beer  was  sold  and  the  transaction  completed,  so 
far  as  the  appellant  was  concerned,  immediately  the 
beer  was  paid  for  and  handed  to  the  policeman,  who 
was  upon  the  highway  and  not  upon  the  appellant's 
premises  at  the  time,  and  that  the  appellant  was  not 
responsible  for  what  was  done  with  the  beer  afterwards, 
and  referred  to  stat  4  &  5  W.  4.  c.  84  s.  4.  as  defining 
what  is  a  sale  upon  the  premises.    The  justices  being  of 
opinion  that  the  sale  of  beer  for  immediate  consumption 
in  the  mug  of  the  housekeeper  under  the  circumstances, 
with  the  evident  sanction  of  the  servant,  was  an  offence 
under  stat  3  &  4  Vict.  c.  61.  s.  13.,  and  contrary  to 
the  spirit  of  stat.  4  &  5  W.  4.  c.  85.  a.  4.,  convicted  the 
appellant 
The  question  for  the  Court  was,  whether  this  was.  a 
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1867.       sale  of  beer  to  be  drank  on  the  premises  within  the 

Dbal        meaning  of  these  Acts. 

▼. 
ScHonBLO. 

Metcalfe,  for  the  respondent — The  case  depends  on 

stats.  3  &  4  Vict.  c.  61.  and  4  &  5  W.\.  c.  85.  By  the 
first  mentioned  Act,  entitled  "  An  Act  to  amend  the  Acts 
relating  to  the  general  sale  of  beer  and  cider  by  retail  in 
England?  s.  13,  it  is  enacted,  "  That  if  any  person,  not 
being  duly  licensed  to  sell  beer  or  cider,  shall  retail  any 
beer  or  cider,  either  to  be  consumed  in  or  upon  the 
house  or  premises  or  off  the  premises  where  sold,  or  if 
any  person  shall  sell  any  beer  or  cider  to  be  consumed 
in  or  upon  the  house  or  premises  where  sold,  without 
being  duly  licensed  so  to  do,  such  person  shall,  in  addi- 
tion to  any  excise  penalty  to  which  he  may  thereby 

.  become  subject,  forfeit  5/.,  such  penalty  to  be  recovered 
in  the  same  manner  as  any  other  penalty  (not  being  ex- 
cise penalties)  are  by  the  said  recited  Acts  or  this  Act  to 
be  recovered,  levied,  and  applied :  Provided  always,  that 
no  information  or  other  proceeding  for  the  recovery  of 
the  said  penalty  shall  be  exhibited  or  commenced  except 
by  and  in  the  name  of  a  constable  or  other  officer  of 
the  peace."     Stat  4&  5  W.  4.  c.  85.  s.  1.  empowers  the 
Commissioners  of  excise,  or  other  persons  duly  authorised, 
to  grant  licences  for  the  sale  of  beer,  cider,  &c,  under  the 
provisions  of  stat.  11  G.  4  &  1  W.  4  c.  64.,  which  shall 
not  authorize  the  persons  obtaining  them  to  sell  beer 
or  cider  to  be  drunk  or  consumed  in  the  house  or  on 
the  premises  specified  in  the  licence.     Sect.  4.  "If  any 

.  person  licensed  to  sell  beer  or  cider  not  to  be  consumed 
upon  the  premises  shall,  with  intent  to  evade  the  pre- 
visions of  this  Act,  take  or  carry,  or  authorise  or  employ 
or  permit  or  suffer  any  person  to  take  or  carry,  any  be* 
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or  cider  out   of  or  from  the  house  or  premises  of  such        1867. 
licensed    person  for  the  purpose  of  being  sold  on  his        JJ^ 
account,  or  for  his  benefit  or  profit  drunk  or  consumed     _      mild 
in  any  other  bouse,  or  in  any  tent,  shed,  or  other  build- 
ing of  any  kind  whatever  belonging  to  such  licensed 
person,  or  hired,  used,  or  occupied  by  him,  such  beer  or 
cider  shall  be  deemed  and  taken  to  have  been  drunk  or 
consumed  upon  the  premises,  and  the  person  selling  the 
same  shall  be  subject  to  the  like  forfeitures  and  penalties 
as  if  such  beer  or  cider  had  been  actually  drunk  or  con- 
sumed in  any  house  or  upon  any  premises  licensed  only 
for  the  sale  thereof  as  aforesaid."     Crass,  appt,  Watts, 
xespt.  (a),  shews  that  where  a  party  had  only  a  licence 
to  sell  beer  to  be  consumed  off  the  premises,  the  supply- 
ing it  to  a  person  to  be  drunk  on  a  form  which  stands 
outside  the  street  door  and  touches  the  wall  of  the 
house,    and    over  which    the    eaves    project,  though 
whether  the  form  was  fixed  or  not  does  not  clearly 
appear,  is  an  evasion  of  the  Act. 

Hance,  for  the  appellant,  was  not  called  on. 

Peb,  Curiam  :  (Cockbtjrn  C.  J.  and  Lush  J.)     We 

cannot  hold  that  a  person  who  drinks  beer  on  the 

Queen's  highway  is  drinking  beer  on  premises  within 

the  meaning  of  these  Acts. 

Judgment  for  the  appellant. 

.(«)  13  0.  B.  N.  8.299. 
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Saturday, 

November  9th. 

Parochial 
settlement 
Payment  of 
property  tax 
under  6 <f  6 
Vict.  e.  36. 


The  Overseers  of  St.  Geobge,  Hanoveb  Squabe, 
Middlesex,  appellants,  The  Guardians  of  the 
Cambridge  Union,  respondents. 

Payment  of  property  tax,  under  stat.  5  &  6  Vict.  e.  35.  sect  60, 
Sched.  (A.),  coupled  with  the  other  statutory  requisites,  confer*  a 
parochial  settlement,  as  well  as  payment  of  land  tax. 

T^OTICE  of  appeal  against  an  order  of  removal  of 
three  pauper  children  having  been  given  to  die 
Quarter  Sessions  for  the  borough  of  Cambridge,  the 
following  case  was  stated  for  the  opinion  of  this  Court 
under  stat  12  &  13  Vict.  c.  45.  s.  11. 

James  Ley  ye  (the  father  of  the  paupers)  rented  a  tene- 
ment consisting  of  a  separate  and  distinct  dwelling  house, 
being  No.  11,  Hanover  Street,  PimUco,  in  the  appellant 
parish,  for  one  year,  viz.,  from  Michaelmas,  1868,  to 
Michaelmas,  1864,  at  the  rent  of  42/.,  subject  to  the 
tenancy  being  determined  at  a  quarter's  notice.  He 
entered  into  and  occupied  the  same  under  that  renting, 
and  resided  and  inhabited  therein  during  the  whole  of 
such  period  of  one  year,  and  duly  paid  the  rent  to  the 
landlords.  The  rates  for  the  relief  of  the  poor  of  the 
appellant  parish  were  made  annually,  viz.,  from  Lady 
Day  of  one  year  to  Lady  Day  of  the  following  year.  At 
Lady  Day,  1864,  the  name  of  James  Legge  the  tenant 
appears  in  the  poor  rate  book  of  the  appellant  parish! 
and  he  was  duly  assessed  and  rated  therein  in  respect 
of  the  above  tenement,  but  no  portion  of  the  rate  was 
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paid  by  him.      In  the  assessment  for  the  year  ending       1867. 

the  5th  April,  1865,  made  under  and  by  virtue  of  the    oveweenof 

Acts  of  Parliament  for  the  assessment  of  occupiers  of  Sh^^S^ 

property  to  the  property  and  income  tax,  the  name  of      Squam, 

James  Legge  the  tenant  appears,  and  upon  the  8th  June,   Guaidianaof 
,0_.     _  .  _  _  __  _  _  Cambridge 

1oo4,  he  paid    to  the  collector  of  taxes  appointed  to       Union. 

receive  the  same  the  sum  of  1/.  3*.  4rf.,  being  four 
quarters  duty  or  income  tax  for  the  year  ending  the 
5th  April,  1864,  which  became  due  on  the  20th  March, 
1864,  under  Schedule  (A.)  of  stat  5  &  6  Vict  c.  35. 
s.  60.,  for  and  in  respect  of  the  above  tenement,  and 
which  aam  of  li  3*.  4d.  was  subsequently  allowed  and 
paid  by  the  landlord  of  the  premises  to  James  Legge 
by  deduction  from  the  rent. 

The  question  was,  whether  James  Legge  gained  a 
legal  settlement  in  the  appellant  parish  under  stat. 
8  W.  $•  AT.  c.  11.  s.  6.  by  virtue  or  in  consequence 
of  the  above  payment  of  IL  3s.  Ad. 
The  case  turned  on  the  following  statutes. 
8  W.  $•  M.  c.  11.  s.  6.  "If  any  person,  who  shall 
come  to  inhabit  in  any  town  or  parish,  shall  for  himself 
and  on  his  own  account  execute  any  public  annual  office 
or  charge  in  the  said  town  or  parish,  during  one  whole 
year,  or  shall  be  charged  with  and  pay  his  share  towards 
the  public  taxes  or  levies  of  the  said  town  or  parish, 
then  he  shall  be  adjudged  and  deemed  to  have  a  legal 
"ettlement  in  the  same." 

6  G.  4.  c.  57.  s.  2.  "No  person  shall  acquire  a  settle- 
ment in  any  parish  or  township  maintaining  its  own  poor, 
ty  or  by  reason  of  settling  upon,  renting  or  paying  paro- 
chial rates  for  any  tenement,  not  being  his  or  her  own 
property,  unless  such  tenement  shall  consist  of  a  sepa- 
rate and  distinct  dwelling  house  or  building,  or  of  lapd, 
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1867.  or  of  both,  bond  Jide  rented  by  such  person,  in  such 

0?e»eera  of  parish  0T  township,  at  and  for  the  sum  of  10J.  a  year 

^Hanovwl*  a*  *^e  ^ea8*>  ^or  *be  tenn  °f  one  w^ole  year;  nor  unless 

Squakk,  g^jct  house  or  building,  or  land,  shall  be  occupied  under 

Guardians  of   such  yearly  hiring,  and  the  rent  for  the  same,  to  the 
Cambridge 
Union.        amount  of  lOt,  actually  paid,  for  the  term  of  one  whole 

year  at  the  least :  Provided  always,  that  it  shall  not  be 
necessary  to  prove  the  actual  value  of  such  tenement'1 
5  &  6  Vict  c.  35.,  "An  Act  for  granting  to  her 
Majesty  duties  on  profits  arising  from  property,  profes- 
sions, trades,  and  offices."  Sect.  86.  "The  Commissioners 
for  general  purposes  may  appoint  assessors  and  collec- 
tors for  the  duties  granted  by  this  Act  in  like  manner 
as  assessors  and  collectors  may  be  appointed  under  the 
said  Acts  relating  to  the  duties  of  assessed  taxes;  &c." 
Sect.  37  enacts  that  the  officers  for  receipt  of  the 
land  tax.  and    assessed  taxes,  and  the  inspectors  and 
surveyors  of  assessed  taxes,  are  to  act  in  the  execu- 
tion of  the  Act,  and  to  have  the  like  powers  as  any 
Commissioners,  &c.,  under  the  Acts  relating  to  the 
assessed  taxes.     Sect.  60.    The  duties  hereby  granted 
and  contained  in  the  Schedule  marked  (A.)  shall  be 
assessed  and  charged  under  the  following  rules:  Bole 
IV.  says,  "  All  properties  chargeable  to  the  duties  in 
Schedule  (A.)  shall  be  charged  in  the  parish  or  place 
where  the  same  are  situate/'     Sect  73.    "  No  contract, 
covenant,  or  agreement  between  landlord  and  tenant,  or 
any  other  persons,  touching  the  payment  of  taxes  and 
assessments  to  be  charged  on  their  respective  premises, 
shall  be  deemed  or  construed  to  extend  to  the  duties 
charged  thereon  under  this  Act,  nor  to  be  binding  con- 
trary to  the  intent  and  meaning  of  this  Act;  bat  that 
all  such  duties  shall  be  charged  upon  and  paid  by  the 
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respective  occupiers,  subject  to  such  deductions  and 
repayments  as  are  by  this  Act  authorized  and  allowed ; 
and  all  such  deductions  and  repayments  shall  be  made 
and  allowed  accordingly,  notwithstanding  such  contracts, 
covenants,  or  agreements." 

Mayd  {Om3f alley  with  him),  for  the  respondents. — 

Payment    of  the  property  tax  under  stat  5  &  6  Vict. 

c.  35.  is  payment  of  a  public  tax  within  the  meaning 

of  stat.  3  TV.  8f  M.  c.  11.  s.  6.     Consequently,  where  a 

person,  who   has  occupied  premises   for  the  requisite 

time,  pays  property  tax  and  afterwards  deducts  it  from 

his  rent,  he  gains  a  settlement  under  stats.  43  El  c.  2. 

and  6  G.  4.  c.  57.    The  property  tax  though  not  strictly 

is  virtually  a  parochial  tax,  for  stat.  5  &  6  Vict  c.  35. 

s.  60.,  Rule  IV.,  shews  that  the  property  must  be  charged 

in  the  parish  where  it  is  due.     Payment  of  the  land 

tax  under  Bimilar  circumstances  is  sufficient  to  confer  a 

settlement  ;    Rex  v.    The  Inhabitants  of  Brantley  (a). 

[Cockburn  C.  J.  referred  to  Bex  v.  The  Inhabitants  of 

Christ  Church,  London  (6).]    Where  the  form  of  a  rate 

shews  that  the  parish  have  notice  of  the  person  rated,  he 

need  not  be  rated  by  name,  for  they  must  be  taken  to 

know  the  person  whose  money  they  have  taken ;  Bex  v. 

The  Inhabitants  of  Walsall  (c). 

The  Court  then  called  on 

Keane  {Streeten  with  him),  for  the  appellants. — This 
i»  a  parliamentary  not  a  parochial  tax.  There  is  this 
difference  between  land  tax  and  property  tax,  that  at  the 
time  of  the  decisions  referred  to  the  land  tax  was  col- 


1867. 

Overseers  of 

St.  George, 

Hanover 

Square, 

v. 

Guardians  of 

Gambridqi 

Union. 


(a)  Burr.  8.  C.  75. 


(b)  8B.#C.  660. 


{c)  Cold.  35. 
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Overseers  of 

St.  Gzohge, 

Hahotsr 

Squakb, 

▼- 

Guardians  of 

Cambridge 

Union. 


lected  by  different  officers  from  those  who  collected  the 
poor  rates.  Bex  y.  The  Inhabitants  of  Bromley  (a)  was 
founded  on  a  previous  decision  of  Bex  v.  Oakhampton  (b)* 
Property  tax  is  not  paid  in  the  appellant  pariah,  but  it 
substantially  an  advance  made  for  the  landlord  by  the 
tenant,  who  is  entitled  to  have  it  restored  to  him. 


(y  Motley  was  not  called  on  to  reply. 


Cockbuen  C.  J.  The  question  in  this  case  is,  whether 
a  parochial  settlement  can  be  obtained  by  a  payment  of 
property  tax  coupled  with  the  other  requisites.  For 
this  purpose  there  is  no  substantial  distinction  between 
property  tax  and  land  tax.  With  respect  to  the  latter,  we 
have  the  authority  first  of  Bex  v.  The  Inhabitants  of 
Bramley  (a),  where  it  was  said  by  Lord  Hardwiche  that 
land  tax  is  a  parish  tax  within  stat  3  W. tf  M.c.  11.*.  6. 
from  the  notice  of  inhabitancy  that  arises  by  the  party 
being  assessed  and  paying  it.  This  has  accordingly  been 
so  held  by  this  Court  in  Bex  y.  The  Inhabitants  of 
Axmouth  (c),  and  was  acknowledged  in  Bex  v.  Tht  Inha- 
bitants of  Christ  Church,  London  (d),  where  the  Court 
distinguished  it  from  the  case  then  before  them.  Whe- 
ther these  cases  were  well  or  ill  decided,  we  should  be 
acting  contrary  to  the  principle  on  which  this  Court 
has  acted  in  settlement  esses  if  we  were  to  disturb 


(a)  Burr.  8.  C.  75. 
(e)  8  East  383. 


(b)  Burr.  8.C.&. 

(<*)  8B.$c.eeo. 


*  This  is  not  quite  correct  Bex  v.  The  Inhabitants  of  Bromley  «• 
also  founded  on  an  older  case  of  the  Foston  and  Dalbury  Poriska,  Oomb. 
410,  where  Holt  C.  J.  said,  "  Payment  of  the  land  tax  hath  been  held 
a  sufficient  notice,  where  charged  and  paid  in  a  parochial  limit,  thoash 
not  a  parochial  tax.*' 
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decisions  so  long  acted  on.  I  think  therefore  that  this 
case  falls  altogether  within  Bex  v.  The  Inhabitants  of 
Bromley  (a).  I  farther  see  no  distinction  between  land  tax 
and  property  tax,  inasmuch  as  by  sect.  87  of  stat.  4  &  5 
Viet.  c.  35.  the  officers  for  the  receipt  of  the  land  and 
wweaaed  taxes  are  to  act  in  the  execution  of  the  Act, 
and  to  have  the  like  power  as  Commissioners  under  it 


1867. 


Oreneera  of 

St.  Gkorqi, 

Hanover, 

Square, 

▼. 

Guardian*  of 

Cam  BRIMS 

Union. 


Mbuob  and  Lush  JJ.  concurred. 

Judgment  for  the  respondents. 

(a)  Burr.  &  0. 75. 


The  Queen  against  Pabeinson. 


Saturday, 
Novtmbtr  vijx. 


At  an  election  of  town  eonncfllom  for  a  ward  in  a  borough  under  22  Vict.  c.  85. 
■tat.  22  Viet.  e.  85.  ss.  6, 7,  no  person  is  entitled  to  nominate  who  is  not  M.  6,  7. 
a  member  of  the  word.  Election  of 

towncoun- 

Tcillor. 
HIS  was  an  information  in  the  nature  of  a  quo  Ward. 

warranto,  under  stat.  22  Vict.  c.  35.,  which  stated  NominaHoH' 

that  the  borough  of  Beverley  was  an  ancient  borough 

situate  and   being   within   the   East    Riding  of  the 

county  of    York,    and    that    since    the    passing    and 

coming  into  effect  of   stat.   B    &    6    W.   4.   e.    76., 

and  thenceforth  hitherto,  the  mayor,  aldermen   and 

burgesses  of  the  borough  were   one  body  corporate 

and  politic  in  deed,  fact,  and  name,  by  the  style  and 

name  of  the  mayor,  aldermen  and   burgesses  of  the 

borough  of  Beverley,  in  the  county  of  York ;  and  that 

the  borough  was  divided  into  two  separate  and  distinct 

wards,  and  two  wards  only,  that  is  to  say,  the  Minster 
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1867.       Ward  and  the  /Slain/  Martfs  Ward  respectively,  and  that 
The  Qukeh    within  the  borough  pursuant  to  the  provisions  of  the 
Parkihsoh.    a^°ve  Act  t^ere  °f  right  ought  to  be  one  mayor,  divers, 
to  wit,  six  aldermen,  and  divers,  to  wit,  eighteen  coun- 
cillors of  the  borough  to  be  elected  in  the  manner 
required  by  and  specified  in  the  Act  and  the  several 
other  statutes  in  that  behalf  in  force,  and  that  the  total 
number  of  councillors  for  each  of  the  wards  in  the 
borough  to  be  elected  in  manner  aforesaid  was  nine, 
and  that  the  place  and  office  of  councillor  of  either  of 
the  wards  in  the  borough  ever  since  the  making  and 
coming  into  effect  of  the  Act  was  a  public  office  and  a 
place  and  office  of  great  trust  and  pre-eminence  within 
the  borough,  touching  the  rule  and  government  of  the 
borough  and  the  administration  of  public  justice  within 
the  same ;  that  on  the  1st  November,  a.d.  1866,  three 
councillors  who  were   elected  and  had  served  for  the 
Minster  Ward,  and  whose  term  and  period  of  office 
expired  on  that  day,  went  out  of  office  according  to  the 
provisions  of  the  statute;  and  that  on  that  day  there 
.  was  according  to  the  provisions  of  the  statute  held  an 
election  of  three  councillors  for  the  Minster  Ward ;  and 
that  prior  to  the  day  of  the  election,  that  is  to  say,  at 
least  two  whole  days  (Sunday  excluded)   before  the 
same,  one  John  Parkinson  of  the  aforesaid  borough! 
cooper,  had  been  nominated  in  writing  for  the  office  of 
councillor  for  the  ward,  he  not  then  being  a  retiring 
councillor  for  the  ward ;  that  the  aforesaid  nomination 
was  made  and  signed  by  the  party  nominating,  that  is  to 
say,  by  one  William  Whiting,  of  North  Bar  Within,  in 
the  borough,  and  John  Parkinson  was  not  nominated 
by  any  other  person  or  in  any  other  manner;  that 
before  and  at  the  time  of  making  and  signing  the 
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nomination   of  John  Parkinson,   WSUam  Whiting  who        1867. 
purported  to  make  the  same  was  not  a  person  entitled     The  Queen 
to  vote  at  the  election  of  councillors  for  the  Minster    pABI£N801l 
Ward  in  respect  of  which  he  assumed  to  make  that 
nomination,  nor  was  he  on  the  burgess  roll  of  the  ward, 
to  wit,  the  ward  list  thereof  in  force  for  the  election, 
but  at  the  time  of  making  the  nomination  he  was  on 
the  burgess  roll  of  St.  Martf*  Ward,  to  wit,  the  ward 
list  thereof,  in  force  for  elections  in  and  for  the  same, 
and  'entitled  to  vote  at  elections  for  St.  Mary's  Ward 
and  not   otherwise:   that  by  reason  and  in  manner 
aforesaid  John  Parkinson  was  not  so  nominated  for  the 
office  of  councillor  of  Minster  Ward  as  by  the  statute  in 
that  behalf  made  was  required,  and  by  reason  thereof 
could  not  be  and  was  not  duly  or  legally  elected  at  the 
election  to  be  councillor  for  that  ward,  &c. 
Demurrer,  and  joinder  in  demurrer. 

Kemplay,  for  the  defendant. — There  would  have  been 
no  objection  to  this  election  if  it  had  taken  place  under 
the  former  Act  regulating  municipal  corporations,  5  &  6 
W.  4.  c.  76.  But  stat.  22  Vict.  c.  35.  s.  6.  enacts,  that 
"  at  any  election  of  councillors  to  be  held  for  any  borough 
or  ward  any  person  entitled  to  vote  may  nominate  for 
the  office  of  councillor  himself,  (if  duly  qualified),  or 
any  other  person  or  persons  so  qualified,  (not  exceeding 
the  number  of  persons  to  be  elected  for  the  borough  or 
ward,  as  the  case  may  be),  and  every  such  nomination 
shall  be  in  writing,  and  shall  state  the  Christian  names 
and  surnames  of  the  persons  nominated,  with  their 
respective  places  of  abode  and  descriptions,  and  shall 
be  signed  by  the  party  nominating,  and  sent  to  the  town 

VOL.  VIII.  3  b  b.  &  s. 
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1867.  clerk  at  least  two  whole  days  (Sunday  excluded)  before 
The  Quuh  the  day  of  election;  and  the  town  clerk  shall  at  least 
Pabxxxso*.  one  whole  day  (Sunday  excluded)  before  the  said  day 
of  election  cause  the  Christian  names  and  surnames  of 
the  persons  so  nominated,  with  such  statement  of  their 
respective  places  of  abode  and  descriptions,  and  with 
the  names  of  the  party  nominating  them,  respectively 
to  be  printed  and  placed  on  the  door  of  the  town  hall, 
and  in  some  other  conspicuous  parts  of  the  borough  or 
ward  for  which  such  election  is  to  be  held/'  And  sect.  8 
prescribes  what  is  to  be  done 

1.  If  the  number  of  persons  nominated  shall  exceed 

the  number  to  be  elected. 

2.  If  it  shall  be  the  same. 

3.  If  it  shall  be  less. 

4.  If  no  person  be  nominated. 

[Lush  J.  He  does  vote  for  him  if  he  nominates  him, 
and  if  there  is  no  polling  he  elects  him.  A  stranger 
has  no  voice  in  the  ward  at  all.] 

Keane,  for  the  Crown,  was  not  called  oil 

Cockburn  C.  J.  In  order  to  be  able  to  nominate 
a  man  must  be  a  person  entitled  to  vote.  For  the  pur- 
poses of  election  this  man  is  an  utter  stranger. 

Lush  J.  concurred. 

Judgment  for  the  Crown. 
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Keknaghan  and  another .  against  The  Dublin  Friday, 
Trunk  Connecting  Railway  Company.         - 

8  &  9  Vict 

e  16  s  36 

Ex  parte  The  Rev.  Charles  Caldecott  James,  sha^hMer. 

Scire  facias. 

The  Court  will  not  make  order  for  a  scire  facias  against  a  share- 
holder in  a  joint  stock  Company  under  The  Companies  Clauses  Con- 
solidation Act,  8  &  9  Vict.  c.  16.  *.  36.,  where  it  appears  that  another 
creditor  of  the  Company  has  already  obtained  a  scire  facias  to  the  full 
amount  of  the  shareholder's  shares  in  the  Company,  and  received  pay- 
ment under  the  same. 

T>ULE  under  The  Companies  Clauses  Consolidation 
Act,  8  &  9  Vict.  c.  16.  s.  36.,  calling  on  the  Rev. 
Charles  Caldecott  James  as  shareholder  in  The  Dublin 
Trunk  Connecting  Railway  Company  to  shew  cause  why 
a  scire  facias  should  not  issue  against  him  to  enable 
the   plaintiff,  as  creditor   of  the  Company,  to  obtain 
satisfaction  on  a  judgment  against  it     Sect.  36  of  Chat 
statute  enacts,  "  If  any  execution,  either  at  law  or  in 
equity,  shall  have  been  issued  against  the  property  or 
effects  of  the  Company,  and  if  there  cannot  be  found 
sufficient  whereon  to  levy  such  execution,  then  such 
execution  may  be  issued  against  any  of  the  shareholders 
to  the  extent  of  their  shares  respectively  in  the  capital 
of  the  Company  not  then  paid  up :  Provided  always, 
that  no  such  execution  shall  issue  against  any  shareholder 
except  upon  an  order  of  the  Court  in  which  such  action, 
suit,  or  other  proceeding  shall  have  been  brought  or 
instituted,  made  upon  motion  in  open  Court,  after  suffi- 
cient  notice  in  writing  to  the  persons  sought  to  be 

3  £  2 
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1867.       charged ;  and  upon  such  motion  such  Court  may  order 
Ksrhaqhan    execution  to  issue  accordingly/' 
Dublin  **  speared  by  the  affidavits  that  after  the  rule  to 

Trunk       8\iew  cause  was  obtained,  a  rule  in  the  Common  Pleas 
Company,     was  made  absolute  for  a  scire  facias  against  the  Bev.  CI  C 
James  in  an  action  brought  by  another  plaintiff  against 
the  Company.     The  scire  facias  was  issued  and  served, 
and  the  whole  amount  payable  on  the  shares  in  the  Com- 
pany held  by  him  paid  to  the  plaintiff's  attorney  in 
that  action. 

Joyce  shewed  cause,  and  urged  that  it  was  entirely  in 
the  discretion  of  the  Court  whether  they  would  gnnt 
this  writ  He  cited  Devereux  v.  The  Kilkenny  and 
Great  Southern  and  Western  Railway  Company,  In  re 
Emery  (a). 

Griffits,  in  support  of  the  rule. —  The  plaintiff, 
in  a  case  like  the  present,  can  know  nothing  of  what 
takes  place  between  the  party  against  whom  he  applies 
and  other  shareholders  of  the  Company.  Payment 
because  a  writ  of  scire  facias  has  been  issued  is  at  best 
a  mere  voluntary  payment  and  equivalent  to  no  payment 
at  all,  and  may  have  been  made  collusively.  It  might 
be  otherwise .  if  payment  were  made  after  execution  of 
the  writ 

Cockburn  C.  J.  This  rule  must  be  discharged.  The 
case  that  has  been  referred  to,  Devereux  v.  The  Kilkenny 
and  Great  Southern  and  Western  Railway  Company,  In 
re  Emery  (a),   is  an  authority  that  the  granting  or 

(a)  5  Exch.  834.  See  also  Rigby  v.  The  Dublin  Trunk  Conflicting 
Railway  Company,  re  Butler,  L.  R.  2  C.  P.  586. 
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refusing  a  scire  facias  is  a  matter  in  the  discretion  of  the 
Court. 

The  simple  facts  here  are.     The  party  against  whom 
this  application  is  made  has  had  served  on  him  a  scire 
facias  at  the  suit  of  another  creditor  of  the  Company, 
requiring   him  to  pay  by  reason  of  his  liability  for  its 
debts.     He  has  paid  on  pressure  or  compulsion  of  legal 
process*     If  any  doubt  could  be  thrown  on  the  bona  fides 
of  the  transaction  which  resulted  in  that  payment,  I 
should  be  quite  disposed  to  think  it  would  be  a  proper 
exercise  of  our  discretion  to  grant  what  Mr.  Griffits 
asks  for,  to  put  this  matter  on  record,  in  order  that 
the  bona  fides  of  the  transaction  might  be  tried.     But 
nothing  has  been  brought  before  us  to  impeach  the 
honesty  of  that  proceeding,  and  therefore  we  must  take 
it  that  it  was  a  bonS  fide  one.     Ought  we  under  these 
circumstances  to  hold  that  where  two  shareholders  pro- 
ceed against  the  same  member  of  a  Company,  payment 
to  one  will  not  exonerate  him  as  against  the  other  unless 
the  proceeding  by  the  former  has  gone  on  to  actual 
execution,  so  that  the  unfortunate  shareholder  would 
not  only  have  to  pay  the  debt  of  the  Company,  but  be 
put  to  all  the  additional  expense  of  a  scire  facias,  when, 
perhaps,  he  was  ready  to  pay  without  it.   I  am  perfectly 
satisfied  that  payment  under  compulsion  of  legal  process 
like  this  ought  to  be  sufficient  answer  to  this  applica- 
tion. 


1867. 

Kkrxaohah 

▼. 

Dublin 

Trunk 

Bailway 

Company. 


Mellob,  and  Lush  JJ.  concurred. 


Rule  discharged. 
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x£%^z&.    Gabnett  and  others,  appellants,  Backhouse, 

respondent. 

[Reported  ante,  p.  490.] 


Wednesday,     The  Justices  of  the  County  Palatine  of  Las- 

yovemberlSth.  mi       A  „  ^ 

castes,  appellants,  The  Overseers  of  Cheet- 
ham,  respondents. 

[Reported  ante,  p.  548.] 


Friday         Owen  against  The  London  and  North  Western 
22nd.  Railway  Company. 

[Reported  roL  7,  p.  758.  In  p.  759,  L  18,  for 
"  Common  Law  Procedure  Act,"  read  "Lauds 
Clauses  Consolidation  Act,"] 
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Tulk  against  The  Metropolitan  Board  of    Friday, 

--•     ,  Novemberlbth. 

Work8#  [Tuesday, 

June  16th, 
1868.] 
By  stat.  26  &  27  Vict  c.  13.  $.  1.,  where  "any  enclosed  garden  or  ____^ 
ornamental  ground  has  been  set  apart  otherwise  than  by  the  revocable  „  .  «  «.  , 
permission  of  the  owner  thereof  in  any  public  square,  &c.,  for  the  use.      «?  " 

or  enjoyment  of  the  inhabitants  thereof,"  and  is  not  kept  in  proper  order  °£jf*  *       *  a 
or  is  neglected,  the  Metropolitan  Board  of  Works  in  London  or  cor-   ™" 'K an"  A 
porate  authority  in  any  other  city  or  borough  shall  take  charge  of  the    ^rM?*5  fr 
same;  and  "  if  it  shall  be  vested  in  any  person  by  whom  it  is  held,   ^ ar^r£, 
subject  to  any  condition  or  reservation  for  keeping  the  same  as  and  for  JJJ**  ^,/Sf 
a  garden  or  pleasure  ground,  or  that  the  same  shall  not  be  built  upon,"   tM  re^oe!U)ie 
shall  cause  any  buildings  &c.  to  be  removed,  and  shall  vest  it  in  a  ^frfr^t^l.jf 


the  Metropolitan  Board  or  corporate  authority  shall  vest  it  in  the  vestry   tM. U8e     .    - 
or  Board  of  the  parish,  who  shall  thenceforth  take  charge  of  and  main-   ^^n^taVnu 
tain  it  as  an  open  place  or  street  in  such  manner  as  shall  appear  to  them   lff  tnnaottan 
most  advantageous  to  the  public    Sect.  2.   Where  a  right  to  require   tMTtoJ* 
that  any  garden  or  ornamental  ground  be  kept  and  maintained  as  such, 
or  shall  not  be  built  upon,  belongs  to  a  person  in  right  of  a  house  or 
other  property,  and  he  by  notice  in  writing  requests  the  Metropolitan 
Board  or  corporate  authority  to  protect  the  right,  they  may  accede  to  , 
his  request,  and  thereupon  his  right  shall  be  vested  in  them,  &c.   Held, 
by  the  Queen's  Bench  and  the  Exchequer  Chamber, 

1.  That  sect.  1  applies  only  where  some  legal  right  has  been  conferred 
on  the  inhabitants  or  some  portion  of  the  inhabitants  in  a  square,  &c, 
and  the  enclosed  garden  or  ornamental  ground  has  been  set  apart  for 
their  use  or  enjoyment,  under  circumstances  which  entitle  them  to  the 
use  or  enjoyment  of  it  as  of  right    Therefore, 

2.  Sect.  1  does  not  apply  wnere  the  obligation  to  allow  certain  inha- 
bitants the  use  or  enjoyment  of  the  enclosed  garden  or  ornamental 
pound  arises  from  a  decree  for  a  partition  between  two  joint  owners,  or 
from  covenants  binding  only  as  between  the  owner  of  the  enclosed 
garden  or  ornamental  ground  and  the  owners  of  adjoining  land  or 
nouses  surrounding  the  square,  &c,  and  which  one  of  those  owners  for 
whose  benefit  the  covenants  were  intended  could  have  released. 

3.  Semble,  per  Cockbum  C.  J.,  such  a  case  is  within  sect  2. 

4.  Per  Lush  J.  and  BramweU  B.  Though  a  case  be  not  within  sect  1 
the  owner  of  the  enclosed  garden  or  ornamental  ground  may  not  build 
upon  it. 


TRESPASS.    The  declaration  stated  that  on  the  4th 
January*  1865,  the  defendants  broke  and  entered 
vol.  viii.  3  f  b.  &  $. 
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certain  land  of  the  plaintiff,  being  the  land  enclosed 
with  iron  railings  in  the  middle  of  the  square  called 
Leicester  Square,  in  the  parishes  of  St.  Martin's  in  the 
Fields  and  St.  Ann's  Soho,  in  the  county  of  Middlesex, 
and  then  and  there  caused  to  be  set  up  and  fixed  in 
the  land  divers  posts,  boards  and  notices,  by  reason 
whereof  the  title  of  the  plaintiff  to  the  land  had  been 
much  questioned  and  damaged,  and  the  plaintiff  had 
been  otherwise  greatly  injured. 

Pleas.    First  Not  guilty. 

Second.  That  the  land  was  not  the  plaintiffs. 

Third.  That  the  land  was  an  enclosed  garden  or 
ornamental  ground  in  the  city  of  Westminster,  and  in 
a  place  under  the  jurisdiction  of  the  defendants,  and 
not  in  the  city  of  London,  and  had  been  set  apart  other- 
wise than  by  the  revocable  permission  of  the  owner 
thereof  in  a  certain  public  square,  for  the  use  or  enjoy- 
ment of  the  inhabitants  thereof,  within  the  meaning  of 
stat.  26  &  27  Vict.  c.  13.,  An  Act  for  the  protection  of 
certain  garden  or  ornamental  grounds  in  cities  and 
boroughs;  and  the  land  was  vested  in  and  placed  under 
the  management  of  a  certain  body,  to  wit,  a  body  of 
trustees  or  commissioners  appointed  for  the  care  of  the 
and  the  said  body  had  neglected  and  did  neglect 


same; 


to  keep  the  same  in  proper  order :  that  the  acts  and 
alleged  trespasses  and  causes  of  action  in  the  declara- 
tion mentioned  were  lawfully  done  and  caused  by  them 
under  and  in  pursuance  of  the  Act  of  Parliament,  and 
in  exercise  of  the  powers  by  the  Act  given  to  the 
Metropolitan  Board  of  Works,  and  all  conditions  were 
fulfilled  and  all  things  happened,  and  all  times  elapsed 
which  by  law  were  required  to  render  the  acts,  alleged 
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trespasses,  and  causes  of  action  lawful,  and  to  entitle 
the  defendants  to  do  and  cause  the  same  to  be  done. 

Fourth.   Repeating  the  allegations  made  in  the  last 

preceding  plea,  except  that  instead  of  saying  that  the 

land  had  been  and  was  vested  in  and  placed  under  the 

management  of  such  body  as  therein  mentioned,  and 

that  such  body  had  neglected  to  keep  the  same  in  proper 

order,  it  alleged  that  the  land,  being  such  garden  or 

ground  as  in  the  introductory  part  of  the  third  plea 

mentioned,  had  not  been  vested  in  or  placed  under  the 

management  of  any  trustees,  commissioners,  or  other 

body  for  the  care  of  the  same,  and  that  the  land  had 

been  and  was  neglected  within  the  meaning  of  the  Act 

of  Parliament. 

Issues  thereon. 

On  the  trial,  before  Cockburn  C.  J.,  at  the  Sittings 
for  Middlesex  after  Michaelmas  Term,  1865,  a  verdict 
was  found  for  the  plaintiff  subject  to  a  special  case. 

The  piece  of  land  now  known  as  Leicester  Square  was 
formerly  and  previously  to  the  year  1772  part  of  a  large 
estate  belonging  to  the  Sidneys,  Earls  of  Leicester,  and 
in  the  seventeenth  century  contained  open  fields.  In 
that  century  the  Sidneys  built  a  large  mansion  on  the 
north  side  of  what  is  now  Leicester  Square,  and  situate 
at  the  north  east  corner,  near  Cranbourne  Street,  which 
was  called  Leicester  House,  and  was  the  residence  of 
several  successive  Earls  of  Leicester.  Fart  of  this  land, 
including  the  part  upon  which  Leicester  House  was 
built,  the  site  of  the  gardens  and  "  the  field  opposite," 
(the  latter  being  the  centre  plot  or  inclosure  of  Leicester 
Square),  were  formerly  "Lammas  land,"  upon  which 
the  inhabitants  of  the  parish  of  St.  Martin  had  a  right 
3  f  2 
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to  torn  their  cattle  at  Lammas  time  after  the  crops  were 
removed.  The  parish  of  St.  Martin's  formerly  allowed  the 
owners  of  property  adjoining  those  Lammas  lands  to  enjoy 
them  temporarily  on  paying  an  annual  sum  to  the  poor; 
and  the  Earls  of  Leicester  paid  3/1  per  annum  for  many 
years  for  the  Lammas  of  the  site  on  which  Leicester  House 
stood,  and  the  garden  and  field  which  are  thus  described 
in  the  entries  to  the  parish  books,  "  The  Lammas  of  the 
ground  whereon  his  Lordship's  garden  is,  and  whereon 
his  Lordship's  house  stands,  and  for  the  field  before  the 
house.'1  This  latter  was  what  is  now  the  enclosure  of 
Leicester  Square.  No  trace  however  of  such  payments 
is  to  be  found  in  the  parish  books  since  the  year  1677. 

The  earldom  became  extinct  by  the  death  of  JoceKxe, 
the  last  Earl,  about  the  middle  of  the  last  century,  when 
the  estate  descended  upon  two  ladies,  the  daughters  of 
Tliomas  Sidney,  a  younger  branch  of  the  family,  one  of 
whom  became  Lady  Skerard,  the  wife  of  Sir  Brownbw 
Sherard,  and  the  other  became  Mrs.  Perry.  They  held 
the  property  in  undivided  moieties  as  parceners;  and  at 
that  time  it  consisted  of  the  family  mansion  house  and 
gardens  and  numerous  houses  in  the  square  and  the 
streets  adjoining. 

In  1772  the  undivided  moiety  of  Dame  Mary  Sherard 
of  and  in  the  above  mentioned  hereditaments  and 
premises,  which  had  before  that  time  become  the 
property  of  Sir  George  Yonge,  Baronet,  was  conveyed 
by  him  to  James  Stuart  Tulh  the  ancestor  of  the  plaintiff  * 
in  fee. 

At  the  time  of  this  conveyance  certain  leases  which 
had  been  granted  of  the  messuages  or  dwelling  houses 
aforesaid  by  Dame  Mary  Sherard  and  Elizabeth  Ferry 
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on  payment  of  a  premium,  and  reserving  a  small  ground 
or  nominal  rent,  were  in  existence. 

James  Stuart  Tulk  died  in  1775,  haying  by  his  wiU 

dated  the  13th  May,  1775,  devised  his  undivided  moiety 

of  and  in  the  hereditaments  and  premises  to  his  son 

James  Stuart  Tulk  for  life,  remainder  to  his  first  and 

other  sons  in  tail  male,  remainder  to  his  the  testator's 

son  John  Augustus  Tulk  for  life,  remainder  to  his  first 

and  other  sons  in  tail  male,  with  divers  remainders  over. 

Elizabeth  Perry  died  in  1773,  having  by  her  will 

dated  the  28th  August,  1773,  devised  her  undivided 

moiety  of  and  in  the  hereditaments  and  premises  to 

/?.  Streatfield  and  P.  G.  Elers  in   fee,  upon  certain 

trusts  in  the  will  mentioned. 

In  1786  a  bill  was  filed  in  the  Court  of  Chancery  by 

H.  Sireatfield  and  P.  G.  Elers  against  James  Stuart 

Tulk  the  son  and  Charlotte  his  wife,  John  Augustus 

Tulk  and  the  other  persons  in  remainder  under  the 

will  of  James  Stuart  Tulk  the  testator  (including  Charles 

Augustus  Tulk  the  son  of  John  Augustus  Tulk,  and  the 

first  tenant  in  tail  in  remainder  in  esse),  and  also  against 

certain  incumbrancers  of  the  moiety  of  Elizabeth  Perry, 

praying   that  a  commission  might  issue  to  make  a 

partition  of  all  the  hereditaments  and  premises  therein 

described  as  a  a  certain  piece  of  ground  called  Leicester 

Fields,  and  of  a  great  number  of  messuages  and  dwelling 

houses  built  upon  the  same,  and  also  of  other  messuages 

or  dwelling  houses  and  hereditaments  situate  in  Leicester 

Fields,  Leicester  Street,  Lisle  Street,  Sidney's  Alley,  and 

other  places  in  the  parishes  of  St.  Martin's  and  St. 

Ann's,  in  the  county  of  Middlesex,"  and  that  such 

partition  might  be  made  accordingly. 
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By  a  decree  of  the  Lord  Chancellor  in  the  suit,  dated 
the  15th  May,  1787,  it  was  ordered  that  a  partition 
should  be  made  of  the  hereditaments  and  premises 
aforesaid  in  two  equal  parts,  and  that  a  commission 
should  issue  for  that  purpose  directed  to  Commissioners 
to  be  therein  named,  and  that  one  moiety  of  the  here- 
ditaments and  premises  should  be  allotted  to  the  plain- 
tiffs and  to  the  defendants,  incumbrancers  of  the 
moiety  of  Elizabeth  Perry,  and  that  the  other  moiety 
thereof  should  be  allotted  to  the  defendants  James 
Stuart  Tulk  and  Charlotte  his  wife,  John  Augustus  Tulk 
and  the  other  persons  in  remainder  to  be  held  and 
enjoyed  by  the  several  parties  respectively  in  severalty 
according  to  their  respective  rights  and  interests  therein. 

On  the  15th  September,  1787,  a  commission  of  par- 
tition duly  issued  out  of  the  Court  of  Chancery  directed 
to  certain  Commissioners  therein  named,  who,  in  obedi- 
ence to  the  decree,  returned  the  same;  and  by  their 
certificate  dated  the  28th  November,  1788,  certified 
(amongst  other  things)  and  found  that  the  heredita- 
ments and  premises  consisted  of  the  pieces  of  ground 
and  the  messuages  and  buildings  thereon  delineated  on 
the  plan  thereof  annexed  to  their  certificate  and  marked 
&c. ;  and  that  they  had  proceeded  to  make  a  fair  par- 
tition of  the  hereditaments  and  premises,  and  had  set 
apart  and  divided  the  same  into  two  lots,  moieties  or 
equal  parts,  one  of  such  lots  being  marked  &c  [this 
lot  included  the  houses  fronting  the  north  side  of  the 
square],  and  the  other  being  marked  &c.  [this  lot 
included  the  houses  on  the  west,  south,  and  east  side 
of  the  square  and  the  square  garden] ;  and  they  further 
certified  that  they  had  allotted  and  apportioned  as  and 
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for  the  share  of  the  plaintiffs  and  the  defendants,  in- 
cumbrancers  of  the  moiety  of  Elizabeth  Perry,  to  be 
held  in  severalty,  according  to  their  respective  rights 
and  interests  therein,  the  pieces  of  ground  marked  &c. 
(being  the  first  lot),  and  had  allotted  and  apportioned 
as  and  for  the  share  of  the  defendants  James  Stuart 
Tulk  and   Charlotte  his  wife,  John  Augustus  Tulh,  and 
the  other  persons  in  remainder,  to  be  held  in  severalty, 
according  to  their  respective  rights  and  interests  therein, 
the  pieces  of  ground  marked  &c.  (being  the  second  lot), 
and  also  another  piece  of  ground,  called  Leicester  Square, 
as  the  same  was  then  enclosed  with  iron  railings  and 
kept  and  used  as  a  garden  or  pleasure  ground.    And 
the  Commissioners  further  appointed  that  the  persons 
to  whom  the  second  pieces  of  ground,  marked  &c.  (being 
the  second  lot),  were  allotted,  should  pay  to  the  persons 
to  whom  the  pieces  of  ground,  marked  &c.  (being  the 
first  lot),  were  allotted  the  sum  of  300/.  for  equality  of 
partition.    And  lastly,  that  the  lessees  of  the  several 
messuages  or  tenements,  shops  and  hereditaments  com- 
prised in  the  aforesaid  pieces  or  divisions  marked  &c. 
(being  the  houses  fronting  the  north  side  of  the  square), 
should   remain  contributory,  and  pay  to  the  proprie- 
tors of  the  second  of  the  two  lots  or  moieties  the 
several  rents  or  sums  of  money  then  by  them  severally 
paid   for    the    square    tax    or  square    rent,    for    and 
during  the  continuance  of  the  terms  then  in  being  in 
their  several  leases  towards  keeping  up  the  square  or 
garden,  and  that  the  owners  and  proprietors  of  the  second 
of  the  two  lots  should  for  ever  afterwards,  at  their  own 
sole  and  proper  costs  and  charges,  keep  and  maintain 
the  square  garden  or  pleasure  ground,  and  the  railings 
round  the  same,   in  sufficient  and  proper  repair  as  a 
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square  garden  or  pleasure  ground,  in  like  manner  as 
the  same  then  was. 

By  a  decree  on  further  directions  made  in  the 
cause  on  the  28th  January,  1789,  it  was,  amongst 
other  things,  ordered  that  the  estates  in  question  in  the 
cause  should  respectively  be  held  in  severalty  as  allotted 
by  the  certificate  of  partition,  and  that  the  parties 
should  execute  mutual  conveyances  to  each  other  of 
their  respective  allotments  to  be  settled  by  one  of  the 
Masters  of  the  Court. 

The  partition  directed  to  be  made  by  the  decree  was 
carried  into  effect  by  indentures  of  lease  and  release 
dated  respectively  the  4th  and  5th  March,  1791,  by 
virtue  of  which  the  hereditaments  and  premises  including 
the  piece  of  ground  called  Leicester  Square,  as  the  same 
was  then  enclosed  with  iron  railing  and  kept  and  used  as 
a  garden  or  pleasure  ground,  so  decreed  to  be  conveyed  to 
James  Stuart  Tulk  and  Charlotte  his  wife,  John  Augustus 
Tulk,  and  the  other  persons  in  remainder,  as  their 
share  of  the  estates  in  question  in  the  cause  (all  which 
hereditaments  and  premises  are  hereinafter  for  the  sake 
of  brevity  referred  to  as  "  the  Tulhs*  moiety"  of  the 
estates),  and  also  the  several  hereditaments  and  pre- 
mises so  decreed  to  be  conveyed  to  H.  Streatfield,  P.  G. 
Elers  and  the  incumbrancers  of  the  moiety  then  late  of 
Elizabeth  Perry,  as  their  share  of  the  estates  in  question 
in  the  cause  (which  last  mentioned  hereditaments  and 
premises  are  hereinafter  referred  to  as  "the  Perrys9 
moiety"  of  the  estates),  were  duly  conveyed  to  the  re- 
spective parties  accordingly.  The  release  did  not  con- 
tain any  covenant  on  the  part  of  the  owners  of  the 
Ttdks>  moiety  to  keep  and  maintain  the  square  garden 
or  pleasure  ground  as  it  then  was. 
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Before   and  at  the  time  of  the   filing  of  the   bill 
for  partition  the  greater  part  if  not  all  of  the  leases 
which  had  been  granted  by  Dame  Mary  Sherard  and 
Elizabeth  Perry  were  in  existence,  and  continued  to  exist 
till  long  after  the  completion  of  the  partition,  the  last  of 
such  leases  having  expired  in  1847.     Several  of  these 
leases  contained  covenants  on  the  part  of  the  respective 
lessees  to  pay  (in  addition  to  the  annual  rent  thereby 
reserved)  small  yearly  sums  or  rents  towards  the  ex- 
penses of  keeping  up  and  repairing  the  garden  in  the 
middle  of  the  square,  and  of  lighting  and  watering  the 
streets   in  the  neighbourhood.     The  leases  also  con- 
tained covenants  on  the  part  of  Lady  Mary  Sherard 
and  Elizabeth  Perry  to  apply  the  square  rents  to  the 
purposes  aforesaid 

At  the  time  of  the  filing  of  the  bill  for  partition  there 
were  and  still  are  six  houses  on  the  north  side  of  the 
enclosure  or  square  known  respectively  as  1,  2,  8,  4,  5, 
6,  Leicester  Square.  These  houses  have  never  belonged 
to  any  member  of  the  Tulk  family,  and  the  present 
owners  of  them  are  W.  H.  Fisher,  H.  Webb,  J.  Gardner 
and  M.  A.  Page,  all  of  whom  claim  a  right  to  have  the 
square  reserved  as  an  open  and  ornamental  ground. 

James  Stuart  Tulh  the  son  died  without  issue  male 
in  1791,  and  on  his  death  John  Augustus  Tulk,  the 
father  of  the  present  plaintiff,  became  entitled,  as  tenant 
for  life,  to  the  piece  of  ground  called  Leicester  Square 
and  the  other  lands  and  hereditaments  conveyed  there- 
with by  the  indenture  of  the  5th  March,  1791,  with 
remainder  to  his  eldest  son  Charles  Augustus  Tulh  as 
tenant  in  tail  male. 
By  indenture  dated  the  25th  October,  1807,  and  duly 


1867. 


Tulk 
v. 
Metropo- 
litan 
Board  of 
Works. 


786  MICHAELMAS  TERM. 

1867.        enrolled  in  Chancery,  after  reciting  that  John  Augustus 
Xotx         TuOc  and  Charles  Augustus  TuBc,  his  eldest  son,  had 
Msreopo-    entered  into  an  arrangement  for  a  recovery  and  re-settle- 
^^¥of      ment  of  the  last  mentioned  hereditaments  and  premises, 
Works.       the  same  were  conveyed  to  a  tenant  to  the  praecipe  for 
the  purpose  of  suffering  such  recovery,  which  it  was 
thereby  declared  should  enure  to  the  uses  therein  men- 
tioned (that  is  to  say) :   as  to  the  hereditaments  specified 
in  the  first  Schedule  thereto  (including  the  hereditaments 
situate  on  the  east  and  partly  south  side  of  the  square, 
and  also  the  square  garden,  to  uses  to  confirm  certain 
leases,  and  subject  thereto  to  the  use  of  Charles  Au- 
gustus Tulk,  his  heirs  and  assigns,  for  ever;  and  as  to 
the  hereditaments  comprised  in   the  second  Schedule 
thereto  (including  the  hereditaments  situate  on  the  west 
and  partly  south  side  of  the  square),  to  uses  to  confirm 
certain  leases,  and  subject  thereto  to  the  use  of  John 
Augustus  Tulk,  his  heirs  and  assigns.   And  by  the  in- 
denture Charles  Augustus  Tulk  covenanted  for  himself, 
his  heirs,  executors  and  administrators,  with  John  Au- 
gustus  Tulk,  his  heirs,   executors,  administrators  and 
assigns,  that  he,  Charles  Augustus  Tulk,  his  heirs  and 
assigns,  would,  from  time  to  time  and  at  all  timet 
thereafter,  keep  the  piece  of  ground  in  Leicester  Square 
then  used  as  a  garden  (being  part  of  the  hereditaments 
limited  to  the  use  of  Charles  Augustus  Tulk,  his  heirs 
and  assigns,)  in  its  then  present  form,  and  in  an  open 
state,  and  uncovered  by  any  buildings  upon  the  same, 
and  would  keep  the  piece  of  ground  then  used  as  a 
garden  in  neat  and  ornamental  order. 

A  common  recovery  of  the  hereditaments  and  premises 
as  of   Michaelmas  Term   48   G.  3.  was  duly   sufl 
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in   pursuance  of  the  indenture  of  the  25th   October, 
1807. 

At  the  time  of  the  execution  of  the  last  mentioned 
indenture  all  the  leases  of  the  houses  situate  on  the 
Perry**  moiety  of  the  estates  in  which  small  yearly  rents 
or  sums  had  been  reserved  for  the  purpose  of  keeping 
up  the  square  garden  had  expired.  Certain  of  the 
leases,  however,  of  the  houses  situate  on  the  Tulles' 
moiety  of  the  estates  were  then  in  existence,  and 
continued  to  exist  till  a  much  later  period. 

By  an  indenture  of  release  of  the  15th  July,  1808, 
founded  on  a  previous  lease  for  a  year,  and  made  be- 
tween Charles  Augustus  Tulk  of  the  one  part  and  Charles 
Elms  of  the  other  part,  Charles  Augustus  Tulk,  in  consi- 
deration of  210/.  paid  to  him  by  Charles  Elms,  conveyed 
the  piece    of   ground  or  square  garden    or  pleasure 
ground  in  Leicester  Square,  with  the  equestrian  Btatue 
then  standing  in  the  centre  thereof,  and  the  iron  railing 
and  stonework  round  the  garden,  to  Charles  Elms,  his 
heirs  and  assigns,  for  ever;  and  by  the  indenture  Charles 
Elms,  for  himself,  his  heirs,  executors,  administrators 
and  assigns,  entered  into  the  following  covenant  with 
Charles  Augutus   Tulk,  his  heirs,  executors  and  admi- 
nistrators:— 

"  That  he  the  said  Charles  Elms,  his  heirs  and  assigns, 
shall  and  will,  from  time  to  time  and  at  all  times  here- 
after, at  his  and  their  own  proper  costs  and  charges, 
keep  and  maintain  the  said  piece  or  parcel  of  ground 
and  square  garden  and  the  iron  railings  round  the  same, 
in  its  present  form,  and  in  sufficient  and  proper  repair, 
as  a  square  garden  and  pleasure  ground  in  an  open  state 
uncovered  with  any  buildings,  and  in  neat  and  orna- 
mental  order,  and  shall  not  nor  will  take  down  nor 
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permit  or  suffer  to  be  taken  down  or  defaced  at  any 
time  or    times  hereafter  the    equestrian  statue  now 
standing  or  being  in  the  centre  of  the  said  square 
garden,  but  shall  and  will  continue  and  keep  the  same 
in  its  present  situation  as  it  now  is,  and  also  that  it 
shall  and  may  be  lawful  to  and  for  the  inhabitants  of 
Leicester  Square  aforesaid,  tenants  of  the  said  Charks 
Augustus  Tulk  and  John  Augustus  TuUc  his  father,  their 
heirs  and  assigns,  as  well  as  the  said  Charles  Augustus 
Tulk  and  John  Augustus  Tvik,  their  heirs  and  assigns, 
on  payment  of  a  reasonable  rent  for  the  same,  to  have 
keys  (at  their  own  expense),  and  the  privilege  of  admis- 
sion therewith  annually,  at  any  time  or  times,  into  the 
square  garden  and  pleasure  ground." 

Charles  Elms  died  in  1822,  having  by  his  will  devised 
the  piece  of  ground  or  square  garden  to  Harriet  FUewood, 
her  heirs  and  assigns,  for  ever, 

Harriet  Filewood  died  in  the  month  of  May,  1834, 
having  by  her  will  devised  the  piece  of  ground  or  square 
garden  to  Robert  Barron,  his  heirs  and  assigns. 

By  indentures  of  lease  and  release,  dated  the  27th 
and  28th  June,  1834,  R.  Barron,  in  consideration  of 
400/.,  conveyed  the  piece  of  ground  or  square  garden 
unto  J.  Inderwich,  his  heirs  and  assigns,  and  by  the 
indenture  of  release  J.  Inderwich,  for  himself,  his  heirs, 
executors,  administrators  and  assigns,  covenanted  with 
R.  Barron,  his  heirs,  executors  and  administrators,  that 
he,  J.  Inderwick,  his  heirs,  executors,  administrators  or 
assigns,  would  at  all  times  observe,  perform  and  keep  all 
and  singular  the  covenants,  conditions  and  agreements 
contained  in  the  indenture  of  release  of  the  15th  July, 
1808,  and  which  thenceforth  ought  to  be  observed,  and 
would  at   all    times  keep   harmless  and    indemnified 
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R*  Barron,  Lis  heirs,  executors  and  administrators,  and 
his  and  their  lands  and  tenements,  goods  and  chattels, 
and  also  the  real  and  personal  representatives  of  Charles 
Elms,  and  their  lands  and  tenements,  goods  and  chattels, 
from  the  performance  of  the  covenants. 

In  1839  the  piece  of  ground  or  square  garden  was 
offered  for  sale  by  public  auction  by  J.  Inderwick,  and 
on  the  occasion  of  that  sale  a  contract  for  the  purchase 
of  the  fee  simple  thereof  was  entered  into  by  H.  Hyam$ 
for  451/.  10*.,  the  benefit  of  which  contract  was  after- 
wards duly  assigned  to  Edward  Moxhay,  his  heirs  and 
assigns.     On  the  occasion  of  the  purchase,  /.  Inderwick 
required  Edward  Moxhay  to  enter  into  a  covenant  for 
maintaining  the  square  similar  to  the  covenant  entered 
into  by  J.  Inderwick   in  the  indenture  of  28th  June, 
1834,  which  Moxhay  refused  to  do ;  Inderwick  thereupon 
declined  to  complete  the  contract  for  sale. 

Edward  Moxhay  thereupon  instituted  a  suit  in  the 
Court  of  Chancery  against  •/.  Inderwick  to  compel 
specific  performance  of  the  contract,  and  a  decree  was 
made  in  the  cause  referring  it  to  one  of  the  Masters  of 
the  Court  to  approve  of  a  proper  conveyance,  and  on  the 
hearing  of  the  cause  on  further  directions  and  on  excep- 
tions to  the  Master's  report  on  the  21st  December,  1847, 
an  order  was  made  by  Knight  Bruce  V.  C,  declaring 
that  the  plaintiff  Edward  Moxhay  was  not  entitled  to  a 
conveyance  from  the  defendant  J,  Inderwick  unless 
on  the  terms  of  giving  and  providing  for  him  a  sufficient 
indemnity  against  any  breach  or  breaches  by  or  on  the 
part  of  Edward  Moxhay,  his  heirs,  appointees  or  assigns, 
of  the  covenant  or  covenants  relating  to  the  property 
contained  in  the  indenture  of  release  of  the  28th  June, 
1834,  on  the   part  of  J.  Inderwick,  with  R.  Barron, 
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and  declaring  that  a  covenant  or  covenants  on  the  part 
of  the  plaintiff  Edward  Moxhay,  his  heirs,  appointees, 
executors,  administrators  and  assigns,  with  J.  Inderwick, 
his  heirs,  executors  and  administrators,  to  the  same 
effect,  mutatis  mutandis,  as  the  covenant  or  covenants 
with  R.  Barron  on  the  part  of  J.  Inderwick,  ought  to 
be  considered  as  a  sufficient  indemnity  for  the  aforesaid 
purpose,  if  contained  in  the  conveyance  from  J.  Inderwick 
to  the  plaintiff  Edward  Moxhay  * 

R.  Barron  by  his  will,  dated  the  28th  June,  1834, 
devised  all  his  real  and  personal  estate  to  Harriet  Gibson, 
and  appointed  her  sole  executrix.  Harriet  Gibson  after- 
wards married  John  Gisby. 

By  an  indenture  dated  2nd  March,  1848,  -and  made 
between  J.  Gisby  and  Harriet  his  wife  of  the  first  part, 
Edward  Moxhay  of  the  second  part,  and  J.  lnderwkk 
of  the  third  part  (and  which  indenture  was  duly  acknow- 
ledged by  Harriet  Gisby),  J.  Gisby  and  Harriet  his 
wife,  in  consideration  of  120/.  paid  by  Edward  Moxhay, 
and  of  his  bond  of  indemnity  to  J.  Gisby  and  Harriet 
his  wife  in  a  penalty  of  1000/.,  at  the  request  of  Edward 
Moxhay,  released  J.  Inderwick  from  the  covenant  con- 
tained in  the  indenture  of  release  of  the  28th  June,  1834, 
whereby  he  had  covenanted  with  R.  Barron,  his  heirs, 
executors,  administrators  and  assigns,  that  he,  J. 
Inderwick,  his  heirs,  executors,  administrators  or  assigns, 
would  perform  the  covenants  contained  in  the  indenture 
of  the  15th  July,  1808. 

J.  Inderwick  afterwards,  in  consideration  of  3611 4#., 
conveyed  the  piece  of  ground  or  square  garden  without 
any  covenant  on  the  part  of  Edward  Moxhay,  to  the 
same  effect,  mutatis  mutandis,  as  the  covenant  or  core- 
nants  contained  in  the  indenture  of  release  of  the  28th 
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June,     1834,   on    the    part   of  J.   Inderwick   with   R. 
Barron. 

In  1848  Edward  Moxhay,  as  was  alleged,  commenced 
preparations  for  building  on  the  piece  of  ground  or 
square  garden  in  contravention  of  the  covenant  contained 
in   the   indenture  of  release  of  the  15th  July,  1808. 
Charles  Augustus  Tulk,  on  the  20th  October,  1848,  filed 
a  bill  in  the  Court  of  Chancery  against  Edward  Moxhay, 
praying   an  injunction  to  restrain  him   from  cutting 
down  the  trees  and  shrubs  on  the  piece  of  ground 
or  square  garden,  and  from  pulling  down  or  removing 
the   iron  railing  round  the  same  or  any  part  thereof, 
and  from  setting  up  or  erecting  or  continuing  on  the 
piece    of  ground  any  house,  shop,  or  other  buildings, 
or   any   scaffolding,   hoarding  or   board  for  the  pur- 
pose of  building,  and  from  taking  down  or  permitting 
or  suffering  to  be  taken  down  or  defaced  the  equestrian 
statue  then  standing  and  being  in  the  centre  of  the 
square  garden,  or  from  doing  or  committing,  or  per- 
mitting or  suffering  to  be  done  or  committed,  any  waste, 
spoil,  or  destruction  or  nuisance  in  or  upon  the  piece 
of  ground  and  premises,  and  from  altering  the  form  of 
the  piece  of  ground  or  square  garden  or  the  iron  railings 
round  the  same. 

Shortly  after  the  filing  of  the  bill  an  ex  parte  injunc- 
tion was  granted  to  the  effect  prayed  in  it. 

The  defendant  Edward  Moxhay  duly  appeared  to  the 
bill  and  answered  the  same,  and  in  his  answer  claimed 
a  right  to  remove  the  statue,  railings  and  trees,  and  to 
erect  buildings  on  the  piece  of  ground  or  square  garden. 
In  December,  1848,  Edward  Moxhay  moved  the  Court 
of  Chancery  to  dissolve  the  injunction,  and  on  the 
hearing  of  the  motion  Lord  Langdale  M.  R.  made  an 
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order  restraining  Edward  Moxhay  by  an  injunction  from 
converting  or  using  the  square  garden  or  removing  the 
iron  railings  in  any  such  manner  as  might  be  inconsistent 
with  the  use  of  it  as  an  open  garden  and  pleasure 
ground. 

In  the  same  month  Edward  Moxhay  again  moved 
the  Court,  before  Lord  Cottenham  C,  to  discharge  the 
order  pronounced  by  the  Master  of  the  Rolls,  but  such 
motion  was  refused,  with  costs. 

John  Augustus  Tulk,  the  father  of  the  plaintiff,  died 
on  the  23rd  January,  1846,  having  by  his  will  devised 
to  hie  widow  Lydia  TWA,  in  fee  simple,  his  share  of  the 
hereditaments  and  premises  conveyed  to  him  under  and 
by  virtue  of  the  indenture  of  re-settlement  of  the  25th 
October,  1807. 

Charles  Augustus  Tulk  died  on  the  16th  January, 
1849,  having  by  his  will  devised  certain  hereditaments 
and  premises,  comprising  (inter  alia)  certain  houses  in 
Leicester  Square  facing  the  piece  of  ground  or  square 
garden  conveyed  to  him  under  and  by  virtue  of  the  last 
mentioned  indenture,  unto  and  to  the  use  of  G.  Apple- 
yard  and  J.  Meredyth,  tjieir  heirs  and  assigns,  upon  cer- 
tain trusts  therein  expressed,  for  the  benefit  of  Augustus 
Henry  Tulk,  E.  H.  Hart,  one  John  Augustus  Tulk,  and 
several  other  persons,  of  whom  some  were  then  under 
the  disabilities  of  infancy  or  coverture. 

G.  Appleyard  and  J.  Meredyth  having  disclaimed  and 
renounced  the  estates  devised  to  them  in  trust  as  afore- 
said, letters  of  administration  to  the  estate*  and  effects 
of  Charles  Augustus  Tulk  with  his  will  annexed,  vere 
granted  by  the  Prerogative  Court  of  Canterbury  to 
Augustus  Henry  Tulk,  his  eldest  son  and  heu£at  law. 

On  the  5th  February,  1849,  a  suit  was  instituted  in 
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the  Court  of  Chancery  by  E.  H.  Hart  and  others 
against  Augustus  Henry  Tulk  and  others  for  carrying 
the  trusts  of  the  will  of  Charles  Augustus  Tulk  into 
effect 

Edward  Moxhay  died  on  the  19th  March,  1849, 
having  by  his  will  devised  the  piece  of  ground  or  square 
garden  to  his  widow  Phoebe  Moxhay,  her  heirs  and 
assigns. 

Previous  to  and  in  the  month  of  February,  1851, 
James    Wyld  contracted  with  Phoebe   Moxhay  for  the 
absolute  sale  to  him  in  fee  simple  of  the  piece  of  ground 
or  square  garden  for  the  purpose  of  erecting  thereon  a 
building  to  contain  a  large  model  of  the  globe  or  earth  ; 
such  contract  was  afterwards  carried  out  by  two  inden- 
tures dated  respectively  the  25th  March  and  \SthAprU, 
1851,  under  and  by  virtue  of  which,  in  consideration  of 
3000/.,  the  piece  of  ground  or  square  garden  became 
vested  in  fee  simple  in  James  Wyld. 

Lydia  Tulk,  Augustus  Henry  Tulk,  E.  H.  Hart  and 
John  Augustus  Tulk,  being  desirous  of  preventing  the 
erection  of  the  proposed  building  on  the  piece  of  ground 
or  square  garden,  gave  notice  to  James  Wyld  of  their 
intention  to  prevent  the  same,  and  in  consequence 
thereof  negociations  took  place  between  the  parties  and 
James  Wyld,  which  resulted  in  the  agreement  after 
stated. 

By  articles  of  agreement  dated  11th  February,  1851, 
between  Lydia  Tulk  of  the  first  part,  Augustus  Henry 
Tulk  of  the  second  part,  E.  H.  Hart  of  the  third  part, 
John  Augustus  Tulk  of  the  fourth  part,  and  James  Wyld, 
of  the  fifth  part :  after  reciting  (amongst  other  things) 
that  James  Wyld  had  lately  entered  into  an  agreement 
with  the  devisee  and  mortgagees  of  Edward  Moxhay 
vol.  viii.  3  o  b.  &  s. 
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deceased  for  the  absolute  purchase  in  fee  simple  of  the 
piece  of  ground  or  square  garden,  but  that  he  had  not 
yet  obtained  a  conveyance,  and  that  the  piece  of  ground 
or  square  garden,  and  the  iron  railings  round  the  same, 
were  in  a  very  ruinous  and  dilapidated  state  and  con- 
dition, and  in  consequence  thereof  Lydia  Tulk  had  given 
notice  requiring  the  same  to  be  repaired  and  reinstated 
in  compliance  with  the  covenant  contained  in  the  inden- 
ture of  the  25th  October,  1807,   out  of  the  estate  of 
Charles  Augustus  Tulk,  but  she  had  agreed  to  forbear  in- 
stituting any  proceedings  therein  in  the  event  of  such 
arrangement  being  carried  into  effect  as  therein  men- 
tioned, and  that  with  a  view  to  the  improvement  of  the 
state  and  condition  of  the  square  the  several  parties  had 
agreed  to  enter  into  the  arrangement  thereinafter  con- 
tained:  it  was  witnessed  that  Lydia  Tulk  for  herself, 
heir  heirs  and  assigns,  and  Augustus  Henry  Tulk  for 
himself,  his  heirs  and  assigns,  and  for  all  persons  inte- 
rested under  the  will  of  Charles  Augustus  Tulk  deceased 
(other  than  the  persons  under  the  age  of  twenty-one 
years  or  other  disability),  and  subject  to  the  sanction  of 
the  Court  of  Chancery  being  obtained  on  behalf  of  all 
the  persons  parties  to  the  suit  of  Hart  v.  Tulk  under 
the  age  of  twenty-one  years  or  other  disability,  agreed 
with  James  Wyld  to  grant  him  a  licence  to  set  up  and 
erect  on  the  piece  of  ground  or  square  garden  a  Globe 
or  Model  of  the  Earth,  or  such  other  objects  of  interest 
therein  mentioned  as  he  might  think  fit,  subject  to  the 
conditions  in  the  articles  expressed,  and  also  licence  to 
maintain  the  Globe  and  other  erections  for  the  term 
of  ten  years  from  the  25th  April,  1851,  provided  that 
neither  such  articles  nor  such  licence  should  operate 
as  a  waiver  of  the  covenants  in  the  indentures  of  the 
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26th  October,  1807,  and  the  15th  July,  1808,   except 
during  the  said  term  and  six  calendar  months  after. 
And  it  was  thereby  agreed  that  in  the  event  of  James 
Wyld  being  permitted  to  enjoy  the  premises  daring  the 
term  without  disturbance,  then  if  Lydia  Tulk,  her  heirs 
or  assigns,  should  be  desirous  of  purchasing  at  any  time 
not  exceeding  one  year  after  the  expiration  of  the  ten 
years  one  undivided  moiety  of  the  piece  of  ground  or 
garden  for  the  price  of  500/.,  and  of  such  desire  should 
give  six  calendar  months  notice  at  any  time  during  or 
within  six  calendar  months  after  the  expiration  of  the  ten 
years,  then  and  in  such  case  James  Wyld  would  at  such 
period  after  the  expiration  of  the  ten  years  not  exceeding 
one  year  as  should  be  fixed  by  such  notice,  and  on  pay- 
ment of  the  sum  of  500/.,  convey  and  assure  one  undi- 
vided moiety  of  the  piece  of  ground  or  garden,  with  the 
equestrian  statue,  iron  railings,  kerbstone  and  all  im- 
provements which  should  during  the  term  have  been 
set  up  thereon  (except  the  erections  and  buildings  which 
James  Wyld  might  have  erected,  and  which  he  was  to 
be  at  liberty  to  take    away   if  minded  so  to  do),  to 
Lydia  Tulk,  her  heirs  or  assigns,  or  as  she  or  they  should 
appoint,  whether  or  not  the  other  moiety  should  have 
been  purchased  by  Augustus  Henry  Tulk,  his  heirs  or 
assigns,  or  other  the  trustees  or  trustee  of  the  will  of 
Charles  Augustus  Tulk  as  thereinafter  mentioned.     And 
James   Wyld   entered    into    a   similar    covenant   with 
Augustus  Henry  Tulk  as  to  the  other  moiety,  and  with 
like  covenants  with  other  members  of  the  family  of 
Charles  Augustus  Tulk  in  the  event  of  Augustus  Henry 
Tulk  not  purchasing.     And  James  Wyld  covenanted 
that  he  would  during  the  term  keep  the  erections  and 
buildings  in  a  neat  and  ornamental  condition,  and  that 
3  o  2 
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1867.       if  he  should  not  erect  the  Globe  or  other  erections,  or 
Xuut        should  remove  the  same  before  the  end  of  the  term, 
Mwtiopo-     *^en  **e  wo*ld  keep  such  part  of  the  piece  of  ground 
BjJJJJfrf      or  square  garden  as  should  not  be  used  for  such  erec- 
WoA«.       tions  (or  the  whole  as  the  case  might  be)  enclosed  with 
an  iron  railing  and  stone  kerb  round  the  same  in  suffi- 
cient repair  as  a  garden  and  pleasure  ground  in  an  open 
state  and  uncovered  by  buildings,  and  would  so  restore 
the  same  after  the  expiration  of  the  term.    And  the 
parties  entered  into  the  usual  covenants  for  quiet  enjoy- 
ment against  claims  under  them ;  provided  that  if  the 
sanction  of  the  Court  of  .Chancery  should  not  be  ob- 
tained thereto  the  agreement  should  be  void. 

On  the  3l8t  March,  1851,  the  approbation  of  the 
Court  of  Chancery  to  the  agreement  contained  in  the 
articles  of  the  11th  February,  1851,  was  obtained. 

The  owners  of  the  six  houses  on  the  north  side  of  the 
square,  viz.,  1,  2,  3,  4,  5,  6,  before  mentioned,  were  no 
parties  to  nor  did  they  consent  to  the  agreement  of  the 
11th  February,  1851,  or  to  James  Wyld  erecting  the 
buildings  on  the  square  garden.  Considerable  nego- 
tiations took  place  between  Henry  Webb,  the  Tulks  and 
Wyld,  but  no  agreement  was  come  to  between  them. 

In  pursuance  of  the  licence  contained  in  the  articles 
of  agreement  of  the  11th  February,  1851,  James  Wyld 
erected  upon  part  of  the  piece  of  ground  or  square  garden 
in  Leicester  Square  a  building  containing  a  large  Model 
of  the  Earth  or  Globe,  and  opened  the  same  and  kept 
the  same  open  for  public  exhibition  during  the  whole 
of  the  period  of  ten  years  from  the  25th  April,  1851, 
and  during  all  that  period  enjoyed  the  licence  granted 
to  him  by  the  articles  of  the  11th  February,  1851, 
without  any  let,  suit,  hindrance  or  disturbance  of  any 
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person    whatsoever,   but  without   the  consent  of  the 

owners  of  tlie  houses  on  the  north  side  of  the  square. 

Until  shortly  before  James  WyH  took  possession  of  the 

Bquare    the    garden    had    been  constantly  used  as  a 

promenade   and   place  of  recreation  by  such  of   the 

inhabitants  of  the  square  and  their  families  as  chose  to 

apply  to  the  owners  for  the  time  being  of  the  enclosure 

or  square  garden  for  keys,  and  to  pay  a  guinea  or  a 

guinea  and  a  half  per  annum,  and,  if  restored  to  its 

former  state  is  still  capable  of  being  so  used. 

Lydia  Tulk  died  on  the  9th  June,  1851,  having  by 
her  will,  dated  the  25th  September,  1850,  devised  the 
hereditaments  and  premises  devised  to  her  by  the  will 
of  her  late  husband  John  Augustus  Tulk  unto  and 
amongst  her  son  (the  present  plaintiff),  his  two  brothers 
and  sister  in  fee. 

The  term  of  ten  years  mentioned  in  the  articles  of 
agreement  of  the  11th  February,  1851,  expired  on  the 
25th  April,  1861,  and  after  the  expiration  of  the  term 
James  Wyli  sold  and  disposed  of  the  Model  of  the 
Globe  or  Earth,  and  subsequently  removed  the  building 
and  other  erections  set  up  by  him  from  the  piece  of 
ground  or  square  garden,  and  left  it  without  any  building 
or  other  erection  standing  thereon  save  the  equestrian 
statue. 

During  the  whole  of  the  period  that  the  building 
containing  the  Model  continued  so  erected  on  the  piece 
of  ground  or  square  garden  James  Wyli  had  in  point 
of  fact  the  exclusive  possession  and  controul  of  the 
garden. 

During  the  whole  of  the  last  mentioned  period  James 
Wyli  was  duly  rated  in  respect  of  his  occupation  of  the 
building  and  premises  to  the  poor  and  other  rates  made 
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for  the  parish  of  St.  Martin  in  the  Fields,  in  which  the 
piece  of  ground  or  square  garden  is  situate. 

The  plaintiff  John  Augustus  Tulk,  as  heir  at  law  and 
devisee  of  Lydia  Tulk,  by  a  notice  served  on  James 
Wyld,  on  the  26th  January,  1854,  duly  exercised  his 
option  of  purchasing  the  undivided  moiety  of  the  piece 
of  ground  or  square  garden,  and  accordingly,  by  an  in- 
denture dated  the  11th  October,  1861,  and  made  be- 
tween James  Wyld  of  the  first  part,  the  plaintiff  of  the 
second  part,  and  Sigismund  Stoltcrfoth  of  the  third  part, 
James  Wyld,  in  consideration  of  the  sum  of  500/.,  con- 
veyed the  undivided  moiety  to  such  uses  as  thereby  to 
vest  the  same  in  fee  simple  in  the  plaintiff 

Copies  of  the  decrees,  the  commission  of  partition  and 
certificate,  and  the  deeds,  leases,  and  articles  of  agree- 
ment, were  to  form  part  of  the  case. 

Since  the  execution  of  the  last  mentioned  indenture 
the  property  of  and  in  the  piece  of  ground  or  square 
garden  continued  vested  in  the  plaintiff  and  James 
Wyld  in  equal  undivided  moieties  as  tenants  in  common 
in  fee. 

In  January,  1865,  the  defendants,  acting  in  pursuance 
of  stat.  26  &  27  Vict  c.  13.,  and  alleging  that  the  square 
or  garden  in  Leicester  Square  was  in  a  dilapidated  and 
neglected  state,  which,  for  the  purposes  of  the  present 
case,  was  admitted  to  have  been  the  fact,  caused  a  notice 
to  be  set  up  in  the  square  or  garden  that  it  had  been 
taken  charge  of  by  them  under  the  first  section  of  the 
Act,  and  that  they  would  proceed  further  to  act  upon 
that  section,  and  would  take  into  their  consideration 
such  communications  as  might  be  made  to  them  in 
reference  to  the  premises. 

The  plaintiff  contended  that,  whether  the  square  or 


XXXI.   VICTORIA. 


799 


garden  was  in  a  dilapidated  or  neglected  state  or  not, 
the  defendants  were  not  authorized  or  empowered  by 
the  Act  to  take  possession  of  or  interfere  with  it. 

It  was  agreed  that  the  Court  should  have  power  to 
draw  all  inferences  of  fact  which  a  jury  might  properly 
draw,  and  should  likewise  decide  upon  the  admissibility 
in  evidence  of  all  deeds,  documents  and  other  matters 
referred  to  in  the  case,  provided  that  copies  of  all  deeds 
and  documents  annexed  to  the  case  might  be  read  or 
referred  to  on  either  side  without  objection   on  the 
ground  of  the  same  not  being  originals,  saving  all  just 
exception  to  the  admissibility  of   the  originals  them- 
selves in  evidence. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  plaintiff  was  entitled  to  maintain  the  present 
action. 

Stat.  26  &  27  Vict.  c.  13.,  after  reciting  that  "it  is 
expedient  to  make  provision  for  the  better  protection 
and  charge  of  enclosed  garden  or  ornamental  grounds 
which  have  been  set  apart  for  the  use  of  the  inhabitants 
of  any  public  square,  crescent,  circus,  street,  or  other 
public  place  surrounding  or  adjoining  such  gardens  or 
grounds  in  any  city  or  borough,"  enacts : — 

Sect  1.  "  Where  in  any  city  or  borough  any  enclosed 
garden  or  ornamental  ground  has  been  set  apart  other- 
wise than  by  the  revocable  permission  of  the  owner 
thereof  in  any  public  square,  crescent,  circus,  street,  or 
other  public  place,  for  the  use  or  enjoyment  of  the 
inhabitants  thereof,  and  where  the  trustees,  commis- 
sioners, or  other  body  appointed  for  the  care  of  the 
same  have  neglected  to  keep  it  in  proper  order,  or  where 
such  garden  or  ground  has  not  been  vested  in  or  placed 
under  the  management  of  any  trustees,  commissioners. 
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or  other  body  for  the  care  of  the  same,  and  from  the 
want  of  such  care,  or  from  any  other  cause,  has  been 
neglected,  the  Metropolitan  Board  of  Works,  where  the 
same  is  in  any  place  under  their  jurisdiction,  except  the 
city  of  London  (where  the  provisions  of  this  Act  shall 
be  carried  into  effect  by  the  Corporation  of  the  said 
city),  and  the  corporate  authorities  in  any  other  city  or 
borough,  shall  take  charge  of  the  same,  putting  up  a 
notice  or  notices  to  that  effect  in  such  garden  or  orna- 
mental ground,  and  if  after  due  enquiry  the  person 
entitled  to  any  estate  of  freehold  in  the  same  cannot  be 
found,  or  if  it  shall  be  vested  in  any  person  by  whom  it 
is  held,  subject  to   any  condition  or  reservation  for 
keeping  the  same  as  and  for  a  garden  or  pleasure 
ground,  or  that  the  same  shall  not  be  built  upon,  but 
not    otherwise,    shall    cause    any  buildings   or  other 
encroachment  made  therein  within  the  period  of  twenty 
years  before  the  passing  of  this  Act  to  be  removed,  and 
(if  requested  by  a  majority  of  two  thirds  of  the  owners 
and  of  the  occupiers  of  the  houses  surrounding  the 
same)  shall  vest  such  garden  or  ornamental  ground  in  a 
Committee  consisting  of  not  more  than  nine  nor  fewer 
than  three  of  the  rated  inhabitants  of  such  houses  to  be 
chosen  annually  by  such  inhabitants,  in  order  that  the 
same  may  be  kept  as  a  garden  or  ornamental  ground  for 
the  use  of  such  inhabitants ;  and  the  vestry  or  Board  of 
any  and  every  parish  or  district  within  which  the  same 
or  any  part  thereof  is  situate  shall  from  time  to  time 
cause  to  be  raised  the  sums  required  by  such  Committee 
for  defraying  the  expenses  of  the  maintenance  and 
management  of  such  enclosed  garden  or  ornamental 
ground,  or  of  such  part  thereof  as  is  situate  within  their 
parish  or  district,  by  an  addition  to  the  general  rate  to 
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be  assessed  on  the  occupiers  of  such  houses ;  or  if  the 
said  owners  and  occupiers  shall  not  agree  as  aforesaid  to 
undertake  the  charge  of  such  garden  or  ornamental 
ground,  the  Metropolitan  Board  of  Works  or  corporate 
authority  aforesaid  shall,  within  six  months  after  the 
notice  hereinbefore  mentioned  shall  have  been  put  up 
within  the  same,  or  within   such  further  time  as  the 
said  Board  or  authority  may  think  it  expedient  to  allow 
for  such  agreement  to  be  come  to,  vest  the  same  in  such 
vestries  or  Boards,  who  shall  thenceforth  take  charge  of 
and  maintain  the  same  as  an  open  place  or  street  in 
such  manner  as  shall  appear  to  them  most  advantageous 
to  the  public,  subject  to  the  approval  of  the  Metropolitan 
Board  of  Works  or  corporate  authority,  as  the  case  may 
require;  saving  and  always  reserving  to  every  person 
and  persons,  his  and  their  heirs,  executors,  adminis- 
trators and  assigns,  all  such  estate,  right,   title  and 
interest  as  he,  she,  or  they  would  or  ought  to  have  had 
and  enjoyed  of,  in,  to,  from,  or  out  of  the  gardens  and 
grounds  aforesaid  in  case  this  Act  had  not  passed." 

Sect.  2.  "  And  whereas  it  is  expedient  that  the  same 
should  be  carefully  protected  from  undue  encroachment, 
where  any  right  to  require  that  any  garden  or  orna- 
mental ground  as  aforesaid  be  kept  and  maintained  as 
such,  or  that  the  same  shall  not  be  built  upon,  shall 
belong  to  any  person  in  right  of  any  house  or  other 
property,  and  he  shall  by  notice  in  writing  signed  by 
him,  addressed  to  the  Metropolitan  Board  of  Works 
where  the  same  is  in  any  place  under  their  jurisdiction, 
except  the  city  of  London,  where  the  same  shall  be 
addressed  to  the  Corporation  of  the  said  city,  or  to  the 
corporate  authorities  in  any  other  city  or  borough, 
requesting  the  said  Metropolitan  Board  of  Works  or 
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corporate  authority  to  protect  the  right  before  men- 
tioned, the  said  Metropolitan  Board  of  Works  or 
corporate  authority,  after  due  enquiry,  may,  if  they 
shall  think  fit,  accede  to  such  request,  and  then  and 
thereupon  the  right  of  such  person  to  require  that  such 
garden  or  ornamental  ground  to  (a)  be  maintained  as 
such,  or  that  the  same  shall  not  be  built  upon,  shall 
thenceforth  be  vested  in  such  Metropolitan  Board 
of  Works  or  corporate  authority,  who  shall  be  folly 
empowered,  for  and  in  their  own  name,  to  exercise  all 
the  rights,  powers  and  privileges  in  relation  thereto, 
and  take  such  legal  proceedings  for  asserting,  defending, 
and  protecting  the  same,  as  the  said  person  might  have 
exercised  or  taken." 


The  Attorney  General,  Sir  J.  B.  Kardake  {Garth  and 
Finder  with  him),  for  the  plaintiff. — The  present  case  is 
not  within  stat.  26  &  27  Vict.  c.  13.  $.  1.,  which  applies 
only  where  "  any  inclosed  garden  or  ornamental  ground 
has  been  set  apart  otherwise  than  by  the  revocable  permis- 
sion of  the  owner  thereof  in  any  public  square,  &c,  for 
the  use  or  enjoyment  of  the  inhabitants  thereof."  Before 
the  partition  deed  between  the  Perry b  and  the  Tulks  in 
1791  it  is  clear  the  square  was  not  set  apart  "for  the 
use  or  enjoyment  of  the  inhabitants  thereof."  And, 
though  there  was  a  clause  in  the  certificate  of  the  Com- 
missioners on  which  the  decree  of  the  Court  of  Chancery 
was  founded  that  the  character  of  the  square  should  be 
maintained,  that  was  for  the  benefit  of  Mrs.  Perry,  to 
whom  one  moiety  was  allotted.  She  might  with  the 
concurrence  of  the  lessees  have  released  the  owner  of 
the  other  moiety  from  the  condition,  and  then  whatever 

(a)  Sic. 
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right  the  inhabitants  had  under  the  decree  would  have 

ceased;    and  therefore  the  square  was  not  set  apart 

"otherwise  than  by  the  revocable  permission  of  the 

owner."     Also  after  the  expiration  of  the  leases  in  1847 

the  Tulk*  might  have  granted  leases  with  a  clause  that 

the  square  garden  should  not  be  kept  up.    As  to  the 

partition  deed  in  1807  between  Charles  Augustus  Tulk 

and  John  Augustus  Tulk,  the  lessees  are  not  entitled  to 

take  advantage  of  the  covenant  of  Charles  Augustus 

Tulk  ;  Cases  collected  in  note  to  Spencer's  Case  (a).  There 

is  no  covenant  or  legal  or  equitable  right  or  obligation 

of  which  any  person  is  in  a  position  to  claim  the  benefit 
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MeUish  (C  Hall,  of  the  Equity  Bar,  and  Raymond 
with  him),  for  the  defendants. — The  question  is,  whether 
the  plaintiff  is  not  bound  in  equity  by  agreement  or 
covenant  to  keep  the  square  as  a  garden  or  ornamental 
ground,  or  at  any  rate  not  to  build  upon  it.    It  is  not  a 
question  of  title,  nor  is  it  necessary,  to  bring  a  case 
within  stat.  26  &  27  Vict.  c.  18.  *.  1.,  that  the  inhabi- 
tants should  have  a  legal  right  against  the  owner  of  the 
square.  It  would  be  a  narrow  construction  of  the  enact- 
ment to  hold  that  where  the  inhabitants  of  houses 
surrounding  a  square  pay  a  rent  for  the  use  of  it  the 
case  is  not  within  sect  1.     [Lush  J.  If  such  a  case  was 
within  sect.  1  the  owner  might  be  deprived  of  the  profit 
received  by  him  from  the  square.]     The  saving  clause 
at  the  end  of   the    section  protects    private    rights. 
[Lush  J.     How  is  the  reservation  to  every  person  of 
"  all  such  estate,  right,  title  and  interest"  as  he  "  would 
or  ought  to  have  had  and  enjoyed  of,  in,  to,  from  or 
out  of  the  gardens  and  grounds"  in  case  the  Act  had  not 

(«)  1  Smith  L.  C.  51,  6th  ed. 
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passed  consistent  with  the  enactment?    Cockburn  C.  X 
The  section  is  very  embrangled.]      The  statute  was 
intended  to  meet  such  a  case  as    the  present;    for 
there  cannot  be  a  dedication  to  a  portion  of  the  public. 
Also  a  covenant  to  keep  the  square  as  open  ground 
could  not  be  enforced  at  law,  and  a  Court  of  equity 
would  only  restrain  the  owner  for  the  time  being  from 
building  upon  it,  but  would  not  enjoin  the  keeping  it 
in  an  ornamental  state ;  KeppeU  v.  Bailey  {a),  Lumley 
v.   Wagner  (J).      [Lush  J.     The  word   "enjoyment" 
occurs  nowhere  in  the  statute  except  at  the  beginning 
of  sect  1.   When  the  Metropolitan  Board  exercise  their 
power  under   that  section    they  cannot   exclude    the 
inhabitants.]      Sect.  2  applies  to  the  same  cases  as 
sect.  1,  only  it  provides  an  alternative  mode  of  proceed- 
ing at  the  public  expense :  it  recites,  "  And  whereas  it  is 
expedient  that  the  same  should  be  carefully  protected 
from  undue    encroachment"     [Cockburn   C.   J.    The 
remaining  part  of  the  recital  shews  that  sect  2  cannot 
refer  to  the  same  cases  as  sect  1.    Where  an  inhabitant 
has  a  right  to  have  an  open  space  which  his  house  looks 
upon,  and  to  prevent  its  being  made  an  eyesore,  he  may 
proceed  under  sect.  2.    Lush  J.    The  side  note  to  the 
section  is,  "  Protection  of  open  spaces  from  encroach- 
ment"] 

As  to  the  rights  of  the  inhabitants  of  the  houses 
surrounding  Leicester  Square.  The  Court  of  Chancery, 
by  confirming  the  certificate  of  the  Commissioners 
for  partition,  decreed  that  the  character  of  the  square 
should  remain  (c).    It  was  a  convenient  arrangement 


(a)  2M.fK.  617.  (b)  1  Dt  G.  M.  #  G.  601 

(c)  Besides  the  decree  of  the  Court  of  Chancery,  dated  the  28th 
January,  1780,  office  copies  of  orders  of  the  Court  in  the  suit,  dated 
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that  the  square  should  be  vested  in  one  person  instead 
of  many,   and  that  the  lessees  of  the  houses  looking 
upon  it  should  be  bound  to  pay  the  square  rent  to  the 
owner  of  the  square  rather  than  to  their  own  landlord. 
It  cannot  be  inferred  that  the  parties  agreed  to  abandon 
the  restriction  against  building  on  the  square.  The  non- 
insertion  in  the  partition  deed  of  a  covenant  for  main- 
taining the  square  is  accounted  for  by  this,  that  such  a 
covenant  would  bind  the  covenantor  and  his  personal 
estate  to   its  performance  though  he   would  have  no 
controul  over  the  persons  who  committed  a  breach  of 
it.     Under  the  decree  the  owners  and  occupiers  of  the 
north  side  of  the  square  are  entitled  in  equity  to  enforce 
the  clause  in  the  certificate  making  it  a  condition  of 
the  partition  that  the  square  should  be  kept  and  main- 
tained as  a  garden.     Also  the  owners  and  lessees  of 
houses  surrounding  the  square  are  entitled  to  enforce 
the  observance  of  the  covenant   of  Charles  Augustus 
Tulk  in  the  partition  deed  of  1807,  and  of  the  covenant 
by  Elms  in  the  conveyance  of  1808.     [Lush  J.    That 
deed  has  a  more  limited  operation  than  the  decree.] 
Every  lessee  as  well  as  the  derivative  owner  of  part  of 
the  property  might  obtain  an  injunction  to  restrain  the 
plaintiff  from  converting  the  square  garden  to  any  other 
purpose;    Coles  v.    Sims  (a),   Piggott  v.    Stratton  (b)> 
Western  v.  McDermo^c).      In  Tulk  v.  Moxhay  (d)  an 

7 

the  15th  December,  1788,  and  15th  January,  1791,  wore  produced,  by 
which  it  was  ordered  that  the  certificate  of  the  Commissioners  should 
be  observed,  and  should  stand  absolutely  confirmed. 

(a)  Kay  56 ;  affirmed  5  Be  Q.  M.  #  G.  1. 

(6)  1  De  G.  F.  St  J.  33. 

(c)  35  L.  J.  Chan.  190;  L.  R.  1  Eq.  499;  affirmed  36  L.  J.  Chan.  76; 
L.  B.  2  Chan.  App.  72. 

(rf)  2  Phill.  774 :  there  is  a  misprint  in  p.  779,  last  line  but  one,  of 
the  word  "  injunction"  for  "  motion." 
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injunction  haying  been  granted  by  the  Master  of  the 
Bolls   on   a   bill    filed   by  Charles  Augustus  Tulk  to 
restrain  Moxhay,  who  claimed  through  Elms,  from  con* 
verting  the  square  garden  to  any  other  purpose,  Lord 
Cottenham  C.  refused  a  motion  to  discharge  it:   he 
said,  pp.  777-8,  "  The  question  is,  not  whether  the  cove- 
nant runs  with  the  land,  but  whether  a  party  shall  be 
permitted  to  use  the  land  in  a  manner  inconsistent  with 
the  contract  entered  into  by  his  vendor,  and  with  notice 
of  which  he  purchased."    "If  an  equity  is  attached 
to  the  property  by  the  owner,  no  one  purchasing  with 
notice  of  that  equity  can  stand  in  a  different  situation 
from  the  party  from  whom  he  purchased."     [Cochbvrn 
C.  J.  Those  cases  are  cogent  to  shew  that  the  present  case 
may  be  within  sect.  2  of  stat,  26  &  27  Vict.  c.  13.,  but 
do  not  advance  the  position  that  it  is  within  sect.  1. 
Lush  J.   Must  you  not  shew  that  the  inhabitants  of  all 
the  houses  looking  on  the  square  have  the  right  to 
enter  it  ?  Sect  2  would  equally  protect  the  ground  from 
being  built  upon ;  but  I  do  not  see  how  the  present  case 
is  within  sect.  1  so  as  to  give  the  Metropolitan  Board 
the  right  to  take  compulsory  possession  and  vest  the 
right  to  the  ground  in  other  persons.] 


The  Attorney  General,  in  reply. — Mrs.  Perry  and  her 
representatives,  whose  title  the  defendants  are  praying 
in  aid,  would  be  defeated  in  equity  by  their  own  laches 
in  standing  by  when  in  1851  a  licence  to  erect  the  great 
Globe  and  maintain  it  for  the  term  of  ten  yean  was 
granted  to  Wyld;  the  action  of  covenant  was  suspended 
for  that  term,  the  licence  being  confirmed  by  the  Court 
of  Chancery.     [He  was  then  stopped.] 
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Cockbubn  C.  J.  I  am  of  opinion  that  stat.  26  &  27 
Viet.  c.  13-  s.  1.  does  not  apply  to  the  present  case. 
Two  things  are  necessary  to  give  the  Metropolitan 
Board  of  Works  authority  within  that  section :  a  setting 
apart  of  an  enclosed  garden  or  ornamental  ground  by 
the  owner  for  the  use  and  enjoyment  of  the  inhabitants, 
and  that  act  must  have  been  done  without  power 
remaining  in  the  owner  to  revoke  his  grant. 

There  is  no  evidence  either  from  the  documents  or 
the  facts  stated  in  the  case  that  there  has  been  any 
setting  apart  of  this  ground  for  the  use  and  enjoyment 
of  the  inhabitants,  or  any  use  and  enjoyment  by  them 
prior  to  the  proceedings  in  Chancery  for  the  partition 
between  the  Pcrrys  and  the  Tulks;  but  the  certificate 
of  the  Commissioners  appointed  by  the  Court  of  Chan- 
cery for  the  purpose  of  making  that  partition  contained 
a  clause  that,  as  the  open  piece  of  ground  consisting 
of  what  is  popularly  called  the  "  Square"  was  to  be 
given  to  one  of  the  two  parties  who  were  tenants  of  the 
undivided  moieties  in  fee  simple,  the  owners  and  co- 
proprietors  of  it  should  for  ever  afterwards  keep  and 
maintain  it  as  a  square  garden  or  pleasure  ground  as 
it  then  was.  And  no  doubt  the  principle  of  that  con- 
dition was  the  advantage  which  would  accrue  to  the 
houses  built  round  the  open  plot  of  ground  from  having 
it  kept  open  for  the  prospect  over  it,  and  the  consequent 
enhancing  of  their  value.  Therefore,  when  Mrs.  Perry9 % 
representatives  were  to  take  some  of  those  houses,  it 
was  a  fair  term  to  impose  on  those  to  whom  the  square 
was  allotted  that  they  should  for  ever  afterwards  keep 
and  maintain  it  as  open  ornamental  ground.  But 
though  there  was  that  clause  in  the  certificate  of  the 
Commissioners,  and  there  was  a  decree  of  the  Court  of 
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Chancery  founded  on  their  certificate  and  confirming  it, 
none  but  Mrs.  Perry  and  the  persons  claiming  under 
her  could  enforce  that  part  of  the  decree  in  equity,  and 
there  is  certainly  no  right  at  law. 

Then,  assuming  that  Mrs.  Perry  in  securing  that 
provision  by  decree  of  the  Court  of  Chancery  intended 
that  it  should  enure  for  the  benefit  of  all  the  inhabitants, 
so  as  to  give  them  the  right  to  treat  this  as  an  open 
piece  of  ground  set  apart  for  their  use  and  enjoyment 
as  a  garden,  the  next  question  is,  was  it  revocable? 
It  is  abundantly  clear,  and  Mr.  Meflish  could  not  dis- 
pute the  proposition,  that  the  right  to  enforce  this 
part  of  the  decree  was  vested  exclusively  in  Mrs. 
Perry  and  her  representatives,  and  therefore  that  they 
could  release  it.  Consequently,  if  Mrs.  Perry  by  her 
act  in  obtaining  this  decree  could  be  said  to  have  set 
apart  or  caused  to  be  set  apart  this  ground  for  the 
benefit  of  the  inhabitants,  she  could  at  any  time  have 
released  it,  and  therefore  could  have  revoked  the 
grant. 

The  subsequent  conveyance  between  John  Augustus 
Tulk,  who  had  become  entitled  to  the  Tutics*  moiety  of 
the  estates,  and  his  son  Charles  Augustus  Tulk,  who  had 
an  estate  in  remainder  upon  the  expiration  of  his  father's 
life,  divided  the  property,  and  as  part  of  the  terms  of 
that  division  it  was  agreed  between  them  that  the  open 
ground  should  go  to  Charles  Augustus  Tulk,  he  under- 
taking to  keep  it  as  a  piece  of  garden  ground  in  the 
same  condition  as  existed  before.  Here  again  the  motive 
is  obvious.  It  was  important  that  the  property  sur- 
rounding the  open  ground  and  forming  part  of  what  is 
called  Leicester  Square,  which  was  thus  divided  between 
the  father  and  the  son  should  still,  with  a  view  to 
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enhance  its  value,  have  in  front  of  it  the  open  space  of 
ornamental  ground,  and  therefore  that  is  secured  by  the 
covenant  of  the  son.  In  this  state  of  things  also  as  in 
the  power  under  the  partition  and  decree  of  the  Court 
of  Chancery,  assuming  that  it  was  intended  that  the 
covenant  in  the  conveyance  between  the  father  and  son 
to  which  effect  was  afterwards  given  by  the  recovery 
should  enure  to  the  benefit  of  the  inhabitants,  though 
there  is  nothing  to  justify  that  assumption,  yet,  inasmuch 
as  at  any  moment  John  Augustus,  the  covenantee,  could 
have  released  Charles  Augustus,  the  covenantor,  from  the 
performance  of  the  covenant,  there  was  no  setting  apart 
of  the  garden  irrevocably. 

So  when,  in  1808,  John  Augustus  Tulk  sold  to  Elms, 
and  we  have  for  the  first  time  mention  of  the  inhabitants 
of  the  square  in  the  covenants  that  Elms  will  keep  the 
piece  of  ground  as  a  garden  in  an  open  state  un- 
covered by  buildings,  and  that  it  shall  be  lawful  for  the 
inhabitants  at  all  times,  on  payment  of  a  reasonable 
rent,  to  have  admission  into  it  as  a  place  of  recreation, 
that  also  was  a  revocable  grant,  if  indeed  it  is  a  grant  at 
all,  for  it  was  a  covenant  with  Charles  Augustus  Tulk  from 
the  performance  of  which  he  could  have  released  Elms 
at  any  time.  And  if  the  estate  of  Elms  got  back  into 
the  hands  of  Tulk  the  covenant  would  be  merged  and 
extinguished  in  the  estate. 

Therefore  the  case  for  the  defendants  fails  on  both 
points. 

To  what  cases  then  does  sect.  1  of  stat  26  &  27  Vict, 
c  *13.  apply  ?  I  think  it  applies  only  where  there  has 
been  in  the  popular  sense  of  the  term  a  dedication  to  a 
portion  of  the  public ;  for  instance,  where  a  park  or  other 
place  of  public  recreation,  amusement  and  enjoyment 
VOL.  VIII.  3  h  b.  &  s. 
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has  been  created  in  the  neighbourhood  or  within  the 
precincts  of  the  metropolis  or  some  large  town,  and  it 
has  not  been  vested  in  other  persons  for  that  purpose. 

There  are  instances  of  land  over  which  the  public 
enjoy  certain  rights  the  origin  of  which  cannot  be 
traced,  and  where  the  trust  deed,  if  it  ever  existed,  has 
been  lost,  and  there  is  no  person,  except  the  lord  of  the 
manor  as  claiming  part  of  the  waste,  who  asserts  any 
right  in  it ;  it  may  be  that  a  place  of  that  description,  if 
it  got  into  a  state  of  neglect  or  decay,  would  be  within 
sect  1.     Also  where  building  land  is  leased  for  a  long 
term  of  years,  and  a  portion  of  it  set  apart  as  open 
ground  for  the  benefit,  use  and*enjoyment  of  the  occu- 
piers of  adjoining  houses,  the  owner  who  has  conceded 
the  right  not  being  in  a  condition  to  revoke  it  until  the 
expiration  of  the  lease,  the  portion  so  set  apart  may  be 
said  to  be  irrevocably  set  apart  during  the  continuance 
of  the  term,  and  the  Metropolitan  Board  might,  if  it 
fell  into  neglect,  exercise  their  authority  under  sect  1. 
But  it  is  not  necessary  to  decide  that 

Whether  the  present  case  would  come  within  sect,  i 
is  another  matter.  We  however  are  not  called  upon  to 
decide  whether,  where  a  covenantee  has  a  right  of  this 
kind  by  virtue  of  a  covenant  entered  into  with  him,  he 
can,  with  a  view  to  secure  to  the  inhabitants  of  the 
district  the  advantages  which  the  covenant  created,  by 
applying  according  to  the  provisions  of  sect  2  to  the 
Metropolitan  Board  or  corporate  authority,  enable  them 
to  enforce  the  covenant  against  the  covenantor  and 
protect  the  right 

Mellor  J.  I  was  not  free  from  doubt  in  the  course 
of  the  argument,  but  have  come  to  the  conclusion  that 
the  present  is  not  a  case  within  stat.  26  &  27  Vict.  c.  23. 
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s.  1.,  unless  it  could  be  successfully  contended  that  the 
decree  of  the  Court  of  Chancery  placed  this  property 
in  such  a  condition  as  to  confer  an  irrevocable  benefit 
on  the  inhabitants  of  the  square.    Mr.  Mellish  has  failed 
to  shew  that  any  of  the  transactions  between  the  parties 
has  established  a  state  of  things  in  which  the  consent 
of  all  the  owners  tP  the  use  of  the  square  garden  by 
the   inhabitants  could  not    have  been  withdrawn  or 
revoked.     In  other  words,  this  ground  was  never  set 
apart  in  the  sense  of  sect.  1  for  the  use  of  the  inhabit- 
ants of  a  public  square.    On  the  contrary,  the  benefit 
and  enjoyment  which  the  inhabitants  of  the  square  have 
had  was  simply  incidental  to  the  dealings  of  the  parties 
really   interested  between  themselves,  which  were  not 
intended  to  give  any  right  to  the  inhabitants.    There 
has  been  nothing  which  comes  within  the  definition  of 
a  dedication  to  the  inhabitants  of  the  square. 
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Lush  J.  The  object  intended  by  sect.  1  of  stat 
26  &  27  Vict  c.  13.  was  to  provide  for  the  maintenance 
and  care  of  those  gardens  and  ornamental  grounds  in 
the  squares  of  certain  cities  and  boroughs  which  in  no 
sense  belong  to  the  public,  but  which  have  been  suffered 
to  fall  into  neglect  and  decay.  It  was  not  intended  to 
divest  the  owners  of  those  grounds  of  any  beneficial 
interest  which  they  have  in  them.  The  preamble  having 
stated  that  it  was  "  expedient  to  make  provision  for  the 
better  protection  and  charge  of  enclosed  garden  or  orna- 
mental grounds  which  have  been  set  apart  for  the  use  of 
the  inhabitants  of  any  public  square,  crescent,  circus, 
street,  or  other  public  place  surrounding  or  adjoining 
such  gardens  or  grounds  in  any  city  or  borough,"  sect.  1 
enacts,  that  "  where  in  any  city  or  borough  any  enclosed 
3  h  2 
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garden  or  ornamental  ground  has  been  set  apart  other- 
wise than  by  the  revocable  permission  of  the  owner" 
which  I  understand  to  mean   "  has  been  irrevocably 
parted  with  and  set  apart  by  the  owner/'  "  in  any  public 
square,  crescent,  &c.,  and  where  the  trustees,  com* 
missioners,  or  other  body  appointed  for  the  care  of  the 
flame  have  neglected  to  keep  it  in  proper  order,  or  where 
such  garden  or  ground  has  not  been  vested  in  or  placed 
under  the  management  of  any  trustees,  commissioners, 
or  other  body  for  the  care  of  the  same,  and  from  the 
want  of  such  care,  or  from  any  other  cause,  has  been 
neglected," — in  these  two  predicaments  the  Metropolitan 
Board  may  enter  on  and  take  possession  of  the  ground 
and  put  it  into  proper  order  for  the  use  of  the  public. 
All  that  language  assumes  that  the  original  owner  of 
the  square  had  parted  with  and  given  it  up  for  the  use 
of  a  portion  of  the  public  occupying  houses  in  the 
neighbourhood,  either  by  vesting  it  in  trustees,  or  by 
maintaining  it  in  some  particular  way,  giving  a  portion 
of  the  public  the  right  to  the  use  of  it.    The  section 
does  not  apply  to  a  case  where  the  owner  has  agreed  or 
covenanted  as  between  himself  and  the  owners  of  the 
adjoining  houses  not  to  build  on  the  place  when  he  has 
not  actually  given  up  the  use  and  enjoyment  of  that 
place  to  that  portion  of  the  public  occupying  houses 
around  it.      For  the  Board,  after    they  have   taken 
possession  of  the  ground,  are  to  enquire  who  is  the 
owner ;  and  if  he  cannot  be  found,  or  if  the  ground  is 
held  subject  to  a  condition  or  reservation  for  keeping  it 
as  a  garden  or  pleasure  ground  or  that  it  shall  not  be 
built  upon,  they  are  to  demolish  any  building  or  other 
encroachment  made  on  it  within  twenty  years  before 
the  passing  of  the  Act.    And  the  section  goes  on  to 
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say,  that  having  so  done  they  may  vest  the  ground  in  a 
committee  of  the  rated  inhabitants  of  the  neighbourhood, 
and  if  the  inhabitants  will  not  undertake  the  charge  of 
it  it  Bhall  be  vested  in  the  vestry  or  Board  of  the  parish, 
who  shall  keep  it  in  repair. 

I  do  not  find  in  the  dealings  with  this  property  at  any 
time  any  arrangement  giving  a  right  to  the  inhabitants 
of  the  square  as  such  to  use  the  garden.  It  may  be 
however  that  every  one  of  them  by  virtue  of  his 
property  or  of  some  arrangement  might  have  an  equi- 
table right  to  prevent  any  building  being  erected  on  it. 
And  it  does  not  follow  from  our  judgment  that  Mr. 
Tulk  may  build  on  the  square  garden.  The  owners 
of  property  round  it  may  have  an  equitable  right  to 
restrain  him  from  making  any  other  use  of  it  than 
that  which  has  been  made  for  a  great  number  of  years. 
They  may  be  able  to  compel  him  to  keep  it  up  as  an 
enclosed  garden  or  ornamental  ground.  We  have  only 
to  determine  whether  this  is  a  piece  of  ground  irrevo- 
cably set  apart  for  the  use  of  the  inhabitants  within  the 
meaning  of  sect  1.  I  am  clearly  of  opinion  it  is  not, 
and  therefore  the  Metropolitan  Board  were  wrong  in 
taking  possession  under  that  section* 

Judgment  for  the  plaintiff. 
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Error  having  been  brought  upon  this  judgment,  the  tp^fSb 
case  was  argued  June  15  and  16, 1868,  and  judgment  1868.] 
givenon  the  latter  day. 


Raymond,    for   the    defendants. — Before    the    year 
1772  Leicester  Square  was  open  fields,  and  by  the  acts  of 


814  [trinity  vacation.] 

[1868.]  the  owners  of  the  fee  in  building  houses  round  it,  which 
Tulk  were  let  to  several  inhabitants,  it  was  de  facto  set  apart 
Metrofo-  for  their  use  or  enjoyment  within  stat  26  &  27  Vict. 
Boiudof  c.13.3.1.  A  view  over  the  open  space  is  an  enjoyment 
Works.  Q£  tke  gqUare  independently  of  a  right  of  admission  into  it 
Then  the  commission  of  partition  in  1787  directed  that 
the  lessees  of  the  houses  fronting  the  north  side  of  the 
square  should  pay  a  square  tax  or  rent  towards  keeping 
up  the  square,  and  that  the  owners  of  the  lot  belonging 
to  the  Tulks  should  keep  and  maintain  the  square  as  it 
then  was.  [Kelly  C.  B.  Those  leases  ran  out  in  1847,  so 
that  there  is  an  end  of  any  right  under  them.]  Inde- 
pendently of  any  right,  legal  or  equitable,  under  the  lease* 
there  has  been  a  setting  apart  of  this  square  by  the 
parties  interested  binding  themselves  to  keep  it  as  sack. 
In  the  deed  of  the  25th  October,  1807,  there  is  a  co?e- 
nant  by  Charles  Augustus  Tulk,  the  then  freeholder,  to 
keep  the  square  as  a  garden.  In  the  deed  of  the  15th 
JWy,  1808,  by  which  the  square  was  conveyed  to  Elms 
in  fee  for  a  sum  of  210/.,  which  is  very  much  under  the 
value  of  the  land  as  building  ground,  there  is  a  similar 
covenant  by  Elms,  and  in  the  subsequent  conveyances 
there  is  a  covenant  to  the  same  effect ;  so  that  from  the 
partition  down  to  the  present  time  the  square  could  not 
have  been  built  upon. 

Leicester  Square  was  set  apart  for  the  enjoyment 
of  the  inhabitants  "otherwise  than  by  the  revocable 
permission  of  the  owner  thereof"  within  stat.  26  &  27 
Vict  c.  13.  s.  1. ;  the  object  of  that  statute  being  to 
enable  the  Metropolitan  Board  to  interfere  if  any  en- 
closed garden  or  ornamental  ground  which  had  been 
set  apart  for  the  use  of  the  inhabitants  was  neglected) 
and   to  prevent  it  from  becoming   a  nuisance.    The 
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owner  of  Leicester  Square  would  have  been  restrained 
in  equity  from  building  upon  it     Unless  the  interest  of 
the  public  in  a  piece  of  ground  set  apart  for  the  use  or 
enjoyment  of  the  inhabitants  is  so  transitory  that  the 
owner  of  the  fee  might  at  any  time  resume  possession, 
it  is  the  duty  of  the  Metropolitan  Board  to  take  charge 
of  it  under  the  statute.     Sect  7,  by  which  the  Act  is 
not  to  extend,  inter  alia,  "to  any  garden,  ornamental  or 
other  ground,  for  which  special  provision  is  made  for  the 
due  care  and  protection  thereof  by  any  public  or  private 
Act  of  Parliament/'  would  have  been  unnecessary  if 
the  Act  was  not  intended   to  have  a  comprehensive 
effect.    [Smith  J.     By  sect  3  the  expenses  incurred  by 
the  Metropolitan  Board  or  the  corporate  authority  in 
the  execution  of  the  Act  are  to  be  defrayed  out  of  the 
funds  of  the  Board  or  the  borough  fund,  not  by  the 
inhabitants,  the  acts  done  being  for  the  benefit  of  the 
city  or  borough.    Bramwett  B.   And  the  plaintiff  suffers 
no  prejudice,  as  the  houses  on  his  property  will  let  at 
higher  rents.]    It  is  sufficient  to  bring  the  case  within 
the  statute  if  the  permission  for  the  inhabitants  to  use 
the  square  was  irrevocable,  or  the  liability  of  the  owner 
to  keep  it  as  a  garden  or  ornamental  ground  would  be 
enforced   in   equity.    The  Perrys  could  have  released 
Tulk  from  his  covenant;   but  so  long  as  the  leases 
granted  by  the  Perrys  existed  the  permission  to  use 
the  square  was  not  revocable.    The  statute  imposes  a 
duty  on  the  Metropolitan  Board,  and  gives  them  juris- 
diction over  the  ground,  but  not  any  estate  in  it    The 
principle  in  equity  is  that  when  a  person  has  purchased 
property  with  notice  of  a  restrictive  obligation  attached 
to  it  by  a  former  owner  the  Court  will  interfere  to  pre- 
vent his  violation  of  it;   Tulk  v.  Moxhay  (a),  affirmed  on 
(a)  Ujfcav.571. 
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[1S68.J      appeal  (a),  Western  v.  M'Dermoi(b).    [Kelly  C.  B.  Hut 

^T^       doctrine  will  not  be  disputed.]     And  it  is  not  necessary 

▼-  that  the  former   owner  should  have  entered  into  a 
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The  Attorney  General,  Sir  J.  B.  Karslaie  (Garth  and 
Finder  with  him),  for  the  plaintiff! — The  plaintiff  is  the 
owner  in  fee  of  an  undivided  moiety  of  the  square,  and 
the  onus  is  on  the  Metropolitan  Board  to  justify  them- 
selves by  shewing  that  the  case  is  within  stat  26  &  27 
Vict  c.  13.  s.  1.  But  there  has  been  no  setting  apart  of 
the  square  for  the  use  or  enjoyment  of  the  inhabitants. 
No  inhabitant  has  any  right  to  the  use  or  enjoyment  of 
it  In  the  deed  of  partition  between  the  Ferry*  and 
the  Tulks  there  is  no  covenant  by  the  Tulks  either 
with  the  Ferrys  or  with  any  other  persons  that  they  shall 
have  the  use  or  enjoyment  of  the  square.  The  covenant 
of  Elms  in  the  deed  of  the  15th  July,  1808,  is  not  with 
the  tenants  of  the  Ferrys  but  with  the  Tulks  and  their 
tenants,  that  is  with  a  limited  class,  not  with  the  inhabit- 
ants generally.  Augustus  Henry  Tulk  is  the  representative 
of  the  covenantee  in  that  deed,  and  he  might  have  an 
action  on  the  covenant  for  not  keeping  the  square  as  a 
garden ;  but  he  does  not  interfere.  [Byles  J.  It  may 
not  be  necessary  that  the  garden  or  ornamental  ground 
should  be  set  apart  for  the  use  or  enjoyment  of  all  the 
inhabitants ;  but  here  not  one  of  them  has  any  right 
unless  the  owner  of  the  square  enters  into  an  agreement 
to  confer  it  Bramwell  B.  The  owners  could  let  into 
the  enclosure  any  person  though  not  an  inhabitant :  can 

(a)  2  Pkitt.  774;  1  HaU #  Tw.  105. 

(b)  35  L.  Jl  Ckanc.  190,  L.  E.  1  Eq.  499;  affirmed  36  L.  J.  Clone. 
7«;  L.  R.  2  Ckanc.  Arr.  72. 
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such  a  case  be  within  the  statute  ?]    The  power  given 
to  the  Board  by  sect.  1  is  to  vest  the  management  of  " 
the  garden  or  ornamental  ground,  not  the  fee  simple, 
in  a  committee  of  the  rated  inhabitants  in  order  that  it 
may  be  kept  as  a  garden  or  ornamental  ground  for  the 
use  of  the  inhabitants,  and  the  sums  required  by  the 
committee  for  defraying  the  expenses  of  its  maintenance 
and  management  are  to  be  raised  by  a  rate.    [Bram- 
well  B.  Then  the  persons  who  were  entitled  to  admit- 
tance into  the  garden  on  payment  of  the  square  rent 
would  have  to  pay  that  and  the  rate  also.]     And  if  the 
owners  and  occupiers  of  houses  do  not  agree  to  under- 
take the  charge  of  the  square  the  Board  are  to  vest  it 
in  the  vestry  or  board  of  the  parish,  "  who  shall  thence- 
forth take  charge  of  and  maintain  it  as  an  open  place 
for  the  public  at  large."    [Kelly  C.  B.   That  is,  if  the 
owner  breaks  his  covenant  to  keep  it  as  a  garden  the 
Metropolitan  Board  are  empowered  to  enter  and  throw 
it  open  to  the  public.    BramweU  B.   Suppose  Elms  had 
continued  to  be  owner  of  the  square ;  he  had  covenanted 
to  keep  the  square  as  a  garden,  and  was  to  be  paid  an 
annual  sum  for  admittance  into  it ;  by  the  saving  clause 
at  the  end  of  sect  1  his  rights  are  not  to  be  interfered 
with,  and  yet  the  square  is  to  be  thrown  open  to  the 
public.]     That  clause  is  repugnant.     In  order  to  be 
within  the  statute  there  must  have  been  a  person  dedi- 
cating the  garden  or  ornamental  ground  to  the  inhabi- 
tants of  the  square.     [BramwettB.   And  a  garden  or 
ornamental  ground  to  which  inhabitants  have  an  abso- 
lute right  of  use  or  enjoyment  for  a  certain  time.] 
Sect  2  is  clumsily  worded,  but  contemplates  a  case  in 
which  some  person  or  persons  have  a  right  to  require 


[1868.] 

TOLK 
V. 

Metropo- 
litan 
Board  of 
Works. 


818 


[trinity  vacation.] 


[1868.] 

TULK 
▼. 
METROPO- 
LITAN 

Board  of 
Works, 


that  a  garden  or  ornamental  ground  shall  be  kept  as 
such.     Here  no  inhabitant  has  that  right 

Raymond,  in  reply. — The  decree  which  is  recited  in 
the  partition  deed  bound  the  Tulla  to  keep  the  square 
as  ornamental  ground.     [ChanneR  B.  That  may   be 
equivalent   to  a  covenant  in  the  deed;  but  does  it 
amount  to  more  than  making  the  property  more  valuable 
to  the  owner?    Byles  J.  The  decree  is  silent  as  to  the 
persons  for  whose  benefit  it  was  to  be  so  kept]     Bat 
the  facts  shew  it    The  primary  motive  might  be  the 
maintaining  the  value  of  the  houses  surrounding  it; 
but  it  was  collaterally  for  the  benefit  of  the  inhabitants. 
[Kelly  C.  B.  The  benefit  is  only  secured  to  them  on 
payment  of  an  annual  sum  to  the  owner  of  the  enclo- 
sure.   If  they  enjoyed  the  use  of  the  square  as  of  right 
it  might  be  a  case  within  the  Act.]     Stat  26  &  27 
Vict,  c  13.  is  general,  for  it  applies  where  there  are  and 
where  there  are  not  trustees.    [Smith  J.  The  difficulty 
is  in  the  words  "  for  the  use  or  enjoyment  of  the  in- 
habitants."]   That  is  to  be  dealt  with  as  a  matter  of 
evidence.      [Channell  B.  The  ground  must  be  set  apart 
for  a  given  purpose.] 


Kelly  C.  B.  We  are  of  opinion  that  the  judgment 
of  the  Court  of  Queen's  Bench  ought  to  be  affirmed. 
The  question  is  whether,  under  stat  26  &  27  Vict.  c.  13. 
f.  1.,  the  Metropolitan  Board  of  Works  were  entitled 
to  enter  upon  this  garden,  and  to  do  the  other  acts 
which  they  contend  were  within  the  power  conferred  by 
that  section.  [His  Lordship  read  the  recital  and  enact- 
ment.]    The  question,  which  depends  on  the  words  of 
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this  section,  is,  whether  the  garden  called  Leicester  Square 
lias  been  "set  apart  otherwise  than  by  the  revocable 
permission  thereof'9  "for  the  use  or  enjoyment  of  the 
inhabitants  thereof." 

Before  the  year  1786  the  property  in  the  houses 

surrounding  the  garden,  and  in  the  garden  itself,  was 

vested  in  two  families  of  the  names  of  Perry  and  Tulk ; 

in  that  year  a  bill  was  filed,  and  in  1789  a  decree  was 

made,  for  a  partition.    The  decree  recited  that  it  had 

been  recommended  by  the  Commissioners  that  the  TulJcs 

(whose  property  upon  the  division  of  the  estate  the 

garden  became)  should  enter  into  a  covenant  with  Eliza- 

•  beth  Perry  that  they  would,  for  all  time  to  come,  preserve, 

keep  and  maintain  the  enclosed  piece  of  ground  as  an 

ornamental  garden.    There  are  no  words  referring  to  the 

lessees  of  the  houses  or  the  inhabitants  of  the  square.   It 

is  not  necessary  to  consider  whether  the  decree  reciting 

this  recommendation  and  directing  a  partition  accordingly 

is  equivalent  to  the  Txdks  entering  into  a  covenant  in  the 

deed  of  partition.    For  supposing  it  be  not,  and  that  no 

obligation  was  then  imposed  in  respect  of  this  piece  of 

ground,  still,  by  the  subsequent  dealings  with  respect  to 

it,  such  a  covenant  was  entered  into  by  one  member  of 

the  Tulk  family  with  another.    Therefore  assume  there 

was  a  covenant.     What  then?    From  that  time  to  this, 

including  a  period  of  ten  years  during  which  a  large 

building  erected  by  Wyld  occupied  the  whole  enclosed 

area  of  the  square,  there  has  been  no  interference  or 

complaint  by  any  of  the  Perry  family.    Then,  by  a 

series  of   conveyances,  the  square   passed  from    one 

member  of  the  Tulk  family  to  another,  and  at  length 

vested  in  Wyld,  who  kept  the  building  I  have  referred 
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to  erected  within  the  square  for  the  space  of  ten  years 
without  any  complaint  or  attempt  on  the  part  of  the 
inhabitants  to  put  a  stop  to  this  interference  with  what 
is  now  supposed  to  be  their  rights. 

The  state  of  the  title  at  present  is  this :  the  garden 
belongs,  in  equal  moieties  probably  as  tenants  in  com- 
mon, to  one  of  the  Tulk  family  and  to  Wyld.     I  will 
assume  that  the  former  is  under  a  covenant  with  other 
members  of  the  Tulk  family,  it  may  be  also  with  mem- 
bers of  the  Perry  family  (but  they  are  no  parties  to  this 
case),  to  keep  and  maintain  the  piece  of  ground  as  an 
enclosed  ornamental  garden.   Still  there  was  no  covenant 
relating  to  the  inhabitants,  except  that  by  which  the 
occupiers  of  the  houses  on  one  side  of  the  square  wane 
entitled  to  have  keys  of  the  square,  and  admission  into 
the  garden  on  payment  of  a  reasonable  rent    The 
result  is,  that  neither  in  the  conveyances  nor  in  any 
covenant,  nor  in  any  contract  to  which  the  inhabitant  of 
any  house  in  the  square  has  been  party,  nor  in  any 
other  instrument,  nor  in  the  facts  stated,  is  there  any- 
thing to  confer  a  legal  right  on  any  inhabitant  of  the 
houses  surrounding  the  garden  to  enter  it  in  the  way  of 
use  or  enjoyment.    The  case  rests  entirely  on  a  cove- 
nant by  the  owner  of  the  enclosed  ground  to  keep  and 
maintain  it  as  an  ornamental  garden. 

The  Metropolitan  Board  claim  to  act  under  sect  I. 
If  their  object  was  confined  to  compelling  the  plaintiff 
to  keep  his  covenant,  it  would  rather  be  a  proceeding 
under  sect.  2 ;  and  that  would  only  compel  him  to  restore 
the  ground  to  the  condition  of  an  enclosed  ornamental 
square,  and  keep  it  as  such  with  gates  under  lock  and 
key,  which  would  satisfy  every  covenant  entered  into  by 
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the  owner  of  the  garden  at  any  former  time  or  now 
existing.  But  suppose  the  case  is  within  sect.  1.  The 
condition  of  the  power  given  to  the  Board  is  that  the 
ground  has  been  set  apart  for  the  use  or  enjoyment  of 
the  inhabitants ;  and  the  power  given  to  them  is  not 
such  as  follows  naturally  from  that  condition,  viz.,  to 
give  the  owner  notice  to  put  the  ground  into  proper 
order,  and  if  he  fail  to  do  so  to  put  it  into  proper  order 
at  his  expense,  but  the  power  is  to  take  charge  of  it,  and, 
if  requested  by  two-thirds  of  the  owners  and  of  the  occu- 
piers of  the  houses  surrounding  it,  to  vest  it  in  a  com- 
mittee of  the  rated  inhabitants,  in  order  that  it  may  be 
kept  as  a  garden  or  ornamental  ground  for  their  use ; 
or,  if  that  course  is  not  adopted,  the  extraordinary  power 
is  given  to  the  Board  to  take  possession  of  the  ground, 
and  vest  it  in  the  vestry  or  board  of  the  parish,  who 
shall  thenceforth,  that  is  for  all  time  to  come,  take 
charge  of  and  maintain  the  same  as  an  open  place  or 
Btreet  in  such  manner  as  shall  appear  to  them  most 
advantageous  to  the  public  So  that  if  there  were  two 
owners  of  the  ground  one  of  whom  is  under  the  obli- 
gation to  keep  it  as  a  square,  and  he  fail  to  do  so, 
the  Board  have  the  power  to  take  it  out  of  their  hands, 
and  to  deprive  them  of  the  sole  use  to  which  it  can 
be  applied,  without  making  any  compensation  to  them, 
and  throw  it  open  to  the  whole  of  the  public,  or,  it 
may  be,  only  to  the  inhabitants  of  the  square.  It 
clearly  appears  from  the  language  adopted  by  the 
Legislature  that  it  is  only  where  some  legal  right 
has  been  conferred  on  the  inhabitants  or  some  por- 
tion of  the  inhabitants  of  the  square,  and  the  enclosed 
garden  or  ornamental  ground  has  been  set  apart  for 
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their  use  and  enjoyment  under  circumstances  which 
entitle  them  as  of  right  to  the  use  or  enjoyment  of  it, 
that  the  power  claimed  by  the  Board  can  be  exercised. 
In  the  present  case  the  liability  only  exists  between  the 
parties  to  the  different  deeds  and  conveyances,  and  at 
the  most  is  to  keep  the  ground  as  an  ornamental 
garden,  not  to  throw  it  open  to  the  inhabitants  at  large . 
even  upon  payment.  The  Court  in  general  concur  in 
this  opinion. 


Bramwell  B.  I  will  only  add  that  it  is  not  to  be 
supposed  that  the  owners  of  the  enclosed  ground  may 
build  upon  it 


Channell  B.,  Byles  and  Smith  JJ.  concurred. 

Judgment  affirmed. 
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1867. 

REGULJ    GENE  BALES. 
MICHAELMAS  TEEM,  1867. 


Whbbeas  by  the  statute  made  and  passed  in  the  Session  of  Parliament 
held  in  the  30th  and  31st  years  of  the  reign  of  Her  Majesty,  intituled, 
«  An  Act  to  provide  for  the  better  dispatch  of  business  in  the  Chambers 
of  the  Judges  of  the  Superior  Courts  of  Common  Law,"  it  is  enacted, 
that  it  shall  be  lawful  for  a  majority  of  all  the  Judges  of  the  said  Courts, 
which  majority  shall  include  the  two  Chief  Justices,  or  one  of  the  Chief 
Justices  and  the  Chief  Baron,  from  time  to  time  to  make  and  publish 
General  Rules  for  certain  purposes  therein  mentioned. 

It  is  therefore  ordered  that  the  Masters  of  the  said  Courts  of  Common 
Law.  at  Westminster  be  and  each  of  them  is  hereby  empowered  and 
required  to  do  all  such  things  and  transact  all  such  business,  and  exer- 
cise  all  such  authority  and  jurisdiction  in  respect  of  the  same  as  by 
-virtue  of  any  statute  or  custom,  or  by  the  rules  and  practice  of  the  said 
Courts  or  any  of  them  respectively,  were  at  the  time  of  the  passing  of 
the  said  Act  and  Are  now,  done,  transacted  or  exercised  by  any  Judge 
of  the  said  Courts  sitting  at  Chambers,  except  in  respect  of  matters 
relating  to  the  liberty#of  the  subject,  and  except  (unless  by  consent  of 
the  parties)  in  respect  of  the  following  proceedings  and  matters :  that 
is  to. say:—  .* 

All  matters  relating  to  criminal  proceedings ; 

The  removal  of  causes  from  inferior  Courts  other  than  the  removal 
'  of  judgments  for  the  purpose  of  having  execution ; 

Prohibitions  and  injunctions ; 

The  referring  of  causes  under  The  Common  Law  Procedure  Act,  1854 ; 

The  rectifying  of  omissions  or  mistakes  in  the  register  under  the 
Joint  Stock  Companies  Acts ; 

Interpleader — other  than  such  matters  arising  in  interpleader  as 
relate  to  practice  only  ; 

Discovery — whether  by  inspections  of  documents,  interrogatories  or 
otherwise ; 

Reviewing  taxation  of  costs ; 

Staying  proceedings  after  verdict ; 

Acknowledgments  of  married  women ; 

Leave  to  sue  in  forma  pauperis ; 

Orders  charging  stock,  funds,  annuities,  or  shares  or  dividends,  or 
annual  produce  thereof. 
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1867.  That  in  case  any  matter  shall  appear  to  the  Master  to  be  proper  for 

the  decision  of  a  Judge,  the  Master  may  refer  the  same  to  a  Judge,  and 

fltwMitM,     tno  Judge  may  either  dispose  of  the  matter  or  refer  the  same  back  to 
the  Master,  with  such  directions  as  he  may  think  fit. 

That  appeals  from  the  Master's  order  or  decision  shall  be  made  by 
summons,  such  summons  to  be  taken  out  within  four  days  after  the 
decision  complained  o£  or  such  further  time  as  may  be  allowed  by  a 
Judge  or  Master. 
The  appeal  to  be  no  stay  unless  so  ordered  by  a  Judge  or  Master. 
The  costs  of  such  appeal  shall  be  in  the  discretion  of  the  Judge. 
That  all  summonses  be  issued  by  a  Judge  as  heretofore,  but  that  orders 
by  the  Masters  be  made  in  their  own  names. 

That  the  scale  of  costs  for  all  matters  done  by  and  before  the  Marten 
shall  be  the  same  as  are  fixed  for  business  done  by  and  before  the 
Judges. 

That  the  same  fees  shall  be  taken  in  respect  of  business  transacted 
before  the  said  Masters  at  Chambers  as  are  now  taken  when  the  suns 
business  is  transacted  before  a  Judge. 
That  these  rules  take  effect  on  the  first  of  January,  1868. 

A  E.  Cockbubh.  Cour.  Blackbcbjt. 

Wm.  Botox.  H.  8.  Kxatdto. 

FrraoY  Kellt.  Jm>.  Mkllob. 

Samttzl  Mabtix.  G.  Pioott. 

J.  S.  Wilms.  Wilul  Sim. 

G.  Bbaxwkx.  Mohtagui  Smith. 

W.  F.  Channels.  Robt.  Lush. 

J.  Barnard  Btlxs. 


MICHAELMAS  TERM,  31  VICT. 

It  is  obdbud  that  no  case,  whether  in  the  Crown,  New  Tritl,  or 
Special  Paper,  which  by  order  or  arrangement  stands  oyer  generally- 
shall  be  inserted  in  the  lists  of  cases  for  argument,  but  such  case  shall, 
on  notice  to  the  Masters,  be  restored  to  its  proper  place  in  the  lists. 

By  the  Court 
Nov.  8th. 

END   OF  MICHAELMAS  TERM. 
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Ash  and  others  against  Pouppevtlle.  Tuesday, 

Nov*mber2foh. 

Declaration  for  goods  sold  and  delivered,  and  on  an  account  stated.    /3y,      , , 
Claim  1201.    Plea,  that  the  goods  were  warranted  by  the  plaintiffii  at    ~?Xz  wL*. 
the  time  of  the  sale,  and  the  account  was  stated  in  respect  of  them ;  i***4*uverea* 
and  when  they  were  delivered  they  did  not  correspond  with  the  warranty  *~      .    ~ 
and  thereupon  and  before  the  suit  disputes  arose  in  respect  of  the  breach   Jfay^net^  afam 
of  warranty;  and  after  the  commencement  of  the  suit,  and  after  the  Jty?1  m/5j" 
last  pleading  in  it,  it  was  agreed  that  the  defendant  should  pay,  and  the  -Cjf ton  °'  ae09' 
plaintiffe  should  accept,  60/.  in  settlement  of  the  debt  sought  to  be  wmagu. 
recovered  in  the  action,  and  the  defendant  paid  to  the  plaintiffs,  and  the 

})laintiflfe  accepted,  that  sum  in  satisfaction  of  their  debt  Held  bad,  for 
earing  unanswered  the  damages  to  which  the  plaintiffs  might  be 
entitled. 

T^ECLARATION  for  goods  sold  and  delivered  and 
on  an  account  stated.     Claim,  120/. 
Plea.  That  the  goods  were  warranted  by  the  plaintiffs 
at  the  time  of  the  sale  to  be  of  good  and  sound  quality, 
and  that  the  account  was  stated  between  the  defendant 
and  the  plaintiffs  in  respect  of  the  goods,  and  not  other- 
wise. And  that  when  the  goods  were  delivered  to  him  he 
discovered,  as  was  the  fact,  that  they  were  not  of  good  and 
sound  quality  and  that  they  did  not  correspond  with  the 
warranty,  and  thereupon,  and  before  this  suit,  disputes 
arose  between  him  and  the  plaintiffs  in  respect  of  the 
alleged  breach  of  warranty  on  the  part  of  the  plaintiffs. 
And  that  after  the  commencement  of  this  suit,  and  after 
the  last  pleading,  it  was  agreed  between  the  plaintiffs 
and  the  defendant  that  the  defendant  should  pay  to  the 
VOL.  VIII.  3  i  b.   &  s. 
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1867.       plaintiffs  and  the  plaintiffs  should  accept  and  receive  from 

~jj^        the  defendant  the  sum  of  60/.  in  settlement  of  the  deht 

Pouppbville.  soug^t  to  be  recovered  by  the  plaintiffs  in  this  action. 

And  that  he  thereupon  paid  to  the  plaintiffe  the  sum  of 

60/.  and  the  plaintiffs  accepted  and  received  the  same  in 

satisfaction  and  discharge  of  their  debt. 

Demurrer,  and  joinder. 

Cole  (Charles  RusseU  with  him),  for  the  plaintiff,  in 
support  of  the  demurrer. — The  plea  is  bad,  being 
pleaded  in  settlement  of  the  debt  only  and  leaving  the 
claim  for  damages  and  costs  unanswered.  [Lush  J. 
The  whole  cause  of  action  is  the  debt  and  damages. 
The  costs  are  now  provided  for  by  the  Pleading  Rule 
23  of  Rules,  Orders  and  Regulations,  H.  T.,  1853, 
made  in  pursuance  of  The  Common  Law  Procedure 
Act,  1852,  15  &  16  Vict  c.  76.  (see  1  E.  Sf  JB.  App. 
IV.  p.  lxxxii.) :  "  When  a  plea  is  pleaded  with  an  alle- 
gation that  the  matter  of  defence  arose  after  the  last 
pleading,  the  plaintiff  shall  be  at  liberty  to  confess  such 
plea,  and  shall  be  entitled  to  the  costs  of  the  cause  up 
to  the  time  of  pleading  such  plea ;" — therefore  in  order 
to  get  costs  the  plaintiff  does  not  want  even  nominal 
damages.  The  fiction  of  nominal  damages  was  intro- 
duced for  the  purpose  of  enabling  the  plaintiff  to  get 
costs  under  the  Statute  of  Gloucester,  6  Ed.  1.  e.  1.] 
The  plaintiffs  would  be  entitled  to  go  on  with  their 
action  to  obtain  a  judgment  for  damages  for  deten- 
tion of  the  debt;  Nosotti  v.  Page  (a).  In  Cooper  v. 
Parker %  in  error  (ft),  the  plea,  which  was  held  good,  was 
payment  of  a  smaller  sum  in  satisfaction  of  a  larger  with 
an  agreement  to  abandon  the  defence  and  pay  costs. 

(a)  10  C.  B.  643.  (6)  15  C.  B.  822. 
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[Lush  J.    Would  not  this  plea  be  good  if  pleaded  to        1867. 

the  further  maintenance  of  the  action?    Is  not  this  a        ^sh 

technical  objection  to  the  mode  of  pleading?    We  are  p0Cpp^Vii.le. 

to  look  at  the  substance.]    In  Thame  v.  Boast  (a),  which 

was  an  action  upon  a  cheque,  the  plea  alleged  payment 

of  a  sum  of  money  in  satisfaction  not  only  of  the  promise 

and  damages  but  also  of  the  costs ;  it  was  proved  that 

the  plaintiff  had  taken  the  amount  of  the  cheque  and 

said  he  would  pay  the  expenses;  and  it  was  held  that  the 

plea  was  proved,  as  the  damages  were  merely  nominal 

independently  of  the  costs,  and  the  plaintiff  could  not 

proceed  for  costs  only.     [Mellor  J.    In  substance  this 

debt  was  extinguished  by  payment  of  a  sum  of  money 

and  the  abandonment  of  the  dispute  as  to  the  warranty.] 

In  Goodwin   v.    Cremer(b),  which  was   an    action  by 

indorsee  against  acceptor  of  a  bill  of  exchange,  a  plea 

that  an  earlier  indorser  had  paid  to  the  plaintiff  the 

amount  of  the  bill  and  interest  in  full  satisfaction  of 

the  bill  and  of  all  moneys  due  in  respect  thereof,  not 

mentioning  damages  and  costs,  was  held  bad.     [Lush  J. 

Because,  professing  to  answer  the  whole,  it  answered 

part  only.] 

Kenelm  Digby,  for  the  defendant. — The  plea  is  in 
effect,  though  not  in  form,  a  plea  to  the  further  main- 
tenance of  the  action.  Rule  23  of  Rules,  Orders  and 
Regulations,  H.  T.,  1853,  which  was  not  in  operation  when 
Goodwin  v.  Cremer  (S)  was  decided,  prescribes  the  proper 
course  for  the  plaintiff  to  take,  viz.,  to  confess  the  plea  and 
sign  judgment  for  the  costs;  and  as  to  the  damages  which, 
exclusive  of  costs,  would  be  merely  nominal,  payment  of 
a  sum  in  satisfaction  of  the  debt  must  be  taken  to  be 

(a)  12  Q.  B.  808.  (ft)  18  Q.  B.  757. 

3  i  2 
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1867.  in  satisfaction  of  the  debt  and  damages.  In  Tetley  v. 
Abh  Warden,  in  the  Exchequer  Chamber  (a),  WUles  J.  dis- 
Podppbtillk.  sents  from  the  remark  of  Lord  Abinger  in  Henry  v. 
Earl  (b)  that  a  plea  of  payment  should  answer  costs, 
and  agrees  with  the  opinion  expressed  by  Maule  J.  in 
Beaumont  v.  Greathead(c)  that  a  man  might  well  pay 
502.  in  satisfaction  and  discharge  of  a  debt  of  502.  and 
of  the  nominal  damages  due  for  its  detention;  though 
WUles  J.  adds  that  an  argument  might  arise  upon  a  plea 
of  payment  whether  the  payment  was  made  on  account 
only  of  the  debt  or  in  discharge  also  of  the  damages  or 
interest ;  and  if  the  plaintiff  claims  real  damages  the 
amount  would  be  a  question  for  the  jury.  At  all  events 
the  plea  is  an  answer  to  part  of  the  plaintiffs'  claim,  and 
they  should  have  signed  judgment  for  the  part  left 
unanswered ;   Henry  v.  Earl(b). 

Cole,  in  reply. — The  plea  is  pleaded  to  the  entire 
demand,  but  does  not  answer  the  whole  cause  of  action ; 
the  plaintiffs  may  be  entitled  to  interest  which  the  jury 
may  give  as  damages  under  stat.  3  &  4  W.  4.  c  42.  s.  28. 
[Lush  J.  The  commencement  of  the  plea  being 
informal  as  pleaded  to  the  whole  is  subject  of  special 
demurrer  only.]  In  Bullen  and  Leake  Precedents  of  Plead- 
ings, p.  383,  note  (a),  2nd  ed.,  it  is  said,  "  Every  plea  must 
in  substance  answer  the  whole  matter  to  which  it  is  pleaded; 
and  if  it  does  not  give  a  sufficient  answer  to  the  whole, 
it  is  bad  in  substance,  and  the  plaintiff  may  demur, 
but  he  cannot  in  that  case  sign  judgment  for  the  matter 
insufficiently  answered/1  The  judgment  of  Jfilies  J.  in 
Tetley  v.  Wanless  (a)  excepts  this  case.      The  issue  on 

(a)  36  L.  J.  Exch.  153.  156;  L.  B.  2  Exch.  275.  280. 
(ft)  8M.$W.  228.  (<?)  2  a  B.  401  499. 
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this  plea  would  be  whether  there  has  been  payment  of  1867. 
the  debt,  not  whether  that  payment  was  in  satisfaction  "J^ 
of  damages  and  interest.  Poofp^illb. 

Mellok  J.  There  is  much  doubt  and  difficulty  as  to 
this  plea,  but  I  am  inclined  to  think  that  Mr.  Cole  is 
right  in  his  contention  that  it  is  pleaded  to  the  whole 
and  answers  part  only  of  the  declaration,  and  that  on 
the  face  of  these  pleadings  it  is  impossible  to  say  whe- 
ther the  damages  which  the  plaintiffs  claim  and  which 
the  jury  may  assess  are  real  or  nominal.  Therefore  the 
plea  is  bad;  but  the  defendant  may  amend  on  payment 
of  costs  if  the  damages  are  merely  nominal. 

Lush  J.  I  am  convinced  that  my  first  impression  was 
wrong.  The  plea  is  defective  for  not  answering  the 
damages,  and  the  passage  in  the  judgment  of  Willes  J. 
in  Tetley  v.  JPanless,  in  the  Exchequer  Chamber  (a), 
supports  Mr.  Cole's  argument. 

Leave  to  amend  within  a  week. 

The  defendant  amended  by  pleading  to  the  damages 
as  well  as  the  debt,  and  alleging  the  payment  of  60/. 
to  have  been  made  in  satisfaction  of  the  debt  and 
damages  (b). 

(a)  36  L.  J.  Exch.  153. 156;  L.  R.  2  Exch.  275.  280. 

(b)  See  Cook  v.  HopeweU,  11  Exch.  555. 
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1867. 


Wednesday,  Lebel  and  another  against  Tucker. 

November§7th* 

jp     •     I  A  bill  of  exchange  drawn,  accepted  and  payable  in  England,  ms 

foreign  (aw.  indorsed  in  France  according  to  English  law,  but  not  according  to  the 

%     1  law  of  France.    The  drawer,  who  was  the  indorser,  and  the  indorsee, 

oj  exchange  Tere  when  the  bill  was  made  and  indorsed  subjects  of  France*  resident 

indorsed  and  domiciled  there. 

abroad  accord-  L  Hel(^  that  the  contract  of  ^  BCCepioc  must  ^  governed  by  the 

tng  to  JLngusn  jaw  0f  j^g}^^  an^  therefore  the  indorsee  could  maintain  an  action  in 

I  dor  Enaland  against  the  acceptor. 

inaorsee  g   Quare.  whether  the  indorsee  could  sue  the  indorser  in  France! 

against  ac- 


ceptor. 


rpiIE  declaration  stated  that  certain  persons  trading 
under  the  name,  style  or  firm  of  R.  Cresswell,  Jf. 
Cavernier  fr  Co.  on  the  29th  August,  1866,  by  their  bill 
of  exchange  required  the  defendant  to  pay  to  their  order 
1000/.  on  the  15th  October  then  next,  and  the  defendant 
accepted  the  bill,  and  the  persons  trading  under  the 
name,  style  or  firm  of  R.  Cresswell,  A1.  Cavernier  tf  Co- 
indorsed  the  same  to  the  plaintiffs,  but  the  defendant 
did  not  pay  the  same. 

Fifth  plea.  That  the  indorsement  was  made  in  the 
empire  of  France  and  under  and  subject  to  the  law  of 
th^t  empire,  and  the  indorsement  had  not  transferred  to 
the  plaintiffs  a  right  of  suing  on  the  bill  in  their  own 
names,  the  indorsement  not  being  conformable  Jfo  the 
law  of  the  empire  of  France,  whereby  indorsement* 
of  bills  of  exchange  must  be  dated  and  must  express 
the  consideration  or  value  of  such  indorsement  and  the 
name  of  the  indorsee,  and  whereby  an  indorsement  not 
conformable  thereto  does  not  operate  to  transfer  such 
right  of  suit 

Seventh  plea.  That  what  was  stated  in  the  fifth  plea 
was  true,  and  the  drawers  indorsed  the  bill  imme 
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to  the  plaintiffs,  and  the  plaintiffs  and  the  drawers,  when       1867. 
the  bill  was  made  and  indorsed,  were  resident  and  domi-        lbbil 
ciled  in  France  within  that  empire,  and  were  respectively      tuomh. 
subjects  of  that  empire. 

Replication  to  the  fifth  and  seventh  pleas.  That  the 
bill  of  exchange  was  drawn  in  England,  accepted  in 
England  and  payable  in  England,  and  that  the  indorse- 
ment to  the  plaintiffs  was  in  accordance  with  English 
law. 

'Demurrers  to  the  pleas  and  to  the  replication,  and 
joinder. 

The  case  was  argued  November  26,  27,  and  judgment 
given  on  the  latter  day. 

Raymond,  for  the  plaintiffs. — The  bill  is  an  English 
bill,  and  the  contract  between  the  drawer  and  acceptor 
is  an  English  contract ;  it  is  made  in  England,  and  is  to 
be  executed  in  England.    As  between  the  drawer  and 
acceptor  the  indorsement  or  order  is  no  new  contract, 
and  therefore  must  be  construed  according  to  English 
law.  So  far  indeed  as  the  indorsement  operates  to  charge 
the  drawer  it  may  be  a  new  contract,  and  as  such  sub- 
ject to  the  lex  loci  contractus ;  but  so  far  as  it  operates 
to  transfer  the  bill  as  against  the  acceptor  it  is  merely 
the  performance  of  a  condition  contained  in  the  original 
contract  between  him  and  the  drawer.    In    Trimbey 
v.  Vignier  (a)  the  action  was  against  the  maker  of  a 
promissory  note  made  and  indorsed  in  blank  in  France, 
and  it  was  held  that  as  according  to  the  French  law 
the  indorsement  had  not  operated  as  a  transfer  there    ' 
was  no  contract  upon  which  the   plaintiff  could  sue 
here.     Stat.  8  &  4  Ann.  c.  9.  having  made  promissory 
(a)  1  Bing.  N.  C.  151. 
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1867.       notes  negotiable  like  English  bills,  a  promissory  note 

Insa       payable  to  bearer  made  in  England  is  transferable  by 

^^^      delivery  in  a  foreign  country ;  De  la  Chaumcttc  v.  The 

Bank  of  England  (a).    In  Story  Conflict  of  Laws,  6th 

ed.,  s.  279,  p.  353,  it  is  said,  "  In  the  common  law  of 

England  and  America, every  contract, 

whether  made  between  foreigners,  or  between  foreigners 
and  citizens,  is  deemed  to  be  governed  by  the  law  of  the 
place  where  it  is  made,  and  is  to  be  executed/'  Sect 
279  a.  :  "  Herthu  has  put  a  case,  where  a"  contract 
made  in  a  [one]  country  is  subject  to  a  condition,  and 
the  performance  of  that  condition  takes  place  in  another 
country,  the  laws  of  which  are  different;  and  the 
question  is,  whether  the  laws  of  the  one,  or  those  of  the 
other  ought  to  govern  the  contract  He  answers,  that 
the  laws  of  the  country  where  the  contract  was  made; 
because  the  condition,  when  fulfilled,  refers  back  to  the 
time  of  the  contract"  (A).  In  sect.  316  a.  he  refers  to 
the  illustration  of  the  general  doctrine  derived  from  the 
case  of  negotiable  paper,  as  to  the  binding  obligation 
and  effect  of  a  blank  indorsement,  and  cites  the  decision 
in  Trhnbeg  v.  Vtgnier  (c>  Sect.  317:  "But,  suppose 
a  negotiable  note  is  made  in  one  country,  and  is  payable 
there,  and  it  is  afterwards  indorsed  in  another  country, 
and  by  the  law  of  the  former  country  equitable  defences 
are  let  in,  in  favour  of  the  maker,  and  by  the  latter 
such  defences  excluded;  what  rule  is  to  govern,  in 
regard  to  the  holder,  in  a  suit  against  the  maker  to 
recover  the  amount  upon  the  indorsement  to  him  ?  The 
*    answer  is,  the  law  of  the  place,  where  the  note  was 

(a)  2  B.  f  Ad.  385. 

(&)  Hertii  Opera  de  CoBis.  Leg.  §  4.  n.  54,  p.  147,  ed.  1737. 

(c)  1  Bing.  K.  C  151. 
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made ;  for  there  the  maker  undertook  to  pay ;  and  the  1867. 
subsequent  negotiation  of  the  note  did  not  change  his  l«bel 
original  obligation,  duty,  or  rights.  Acceptances  of  _  T-^ 
bills  are  governed  by  the  same  principles.  They  are 
deemed  contracts  of  acceptance  in  the  place,  where 
they  are  made,  and  where  they  are  to  be  performed/' 
He  then  supposes  the  case  of  a  negotiable  acceptance,  or 
negotiable  note,  made  payable  generally,  without  any  spe- 
cification of  place,  and  refers  to  a  decision  of  the  Supreme 
Court  of  Massachusetts  that  it  creates  a  debt  payable 
anywhere,  and  is  a  promise  to  pay  to  whomsoever  shall 
be  the  holder  of  the  bill  or  note,  and  adds,  "  Assuming 
this  to  be  true;  still  it  does  not  follow,  that  the  law  of 
the  place  of  the  negotiation  is  to  govern ;  for  the  transfer 
is  not,  as  to  the  acceptor,  or  the  maker,  a  new  contract; 
but  it  is  under,  aud  a  part  of,  the  original  contract,  and 
springs  up  from  the  law  of  the  place,  where  the  contract 
was  made."  [He  also  cited  sect.  338.]  In  Byles  an 
Bills,  147,  9th  ed.,  it  is  said, "  A  man  may  indorse  a 
bill  without  incurring  personal  responsibility  in  several 
.ways/'  as  by  adding  words  to  that  effect,  or  without 
such  words,  as  in  the  cases  of  an  indorsement  by  an 
infant,  or  "  by  directors  of  a  joint  stock  Company  not 
in  such  a  form  as  to  make  the  Company  liable,"  Smith 
v.  Johnson  (a);  or  by  agreement  express  or  implied. 
[Mellor  J.  An  indorsement  by  an  infant,  though  he  is 
not  capable  of  making  a  new  contract,  transfers  the 
property  in  the  bill,  his  indorsement  being  a  condition 
of  the  contract.] 

Hayes  Serjt  {Harington  with  him),  for  the  defen- 
dant— The  transfer  of  the  bill  in  France  for  value  was 

(a)  ZRfN.222. 
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1867.       a  new  contract  and  must  be  governed  by  the  law  of 
Lbbil       France.    Every  indorsement   imports  a  new  drawing 
Tucker.      °*  ^e  bill,  Allen  v.  Walker  (a);  and  may  alter  its  effect, 
for  if  general    the  bQl    becomes  payable  to    bearer. 
[He  also  cited  Pothier  Traiti  du  Control  de  Change,  lie 
partie,  chap,  in.,  §  2,  No.  38 ;  Bytes  on  Bills,  136-7, 
8th  ed.]     [Mellor  J.     In  Bylet  an  Bills,  189,  8th  ed,  it 
is  said,  "Every  indorser  of  a  bill  is  in  the  nature  of  a 
new  drawer."    Lush  J.    But  an  indorser  cannot  alter 
the  bill,  for  instance,  by  making  it  payable  at  a  dif- 
ferent time.]     The  judgment  in  Trimbey  v.  Vuptier  (b) 
was  on  the  ground  that  the  indorsement  was  a  new 
contract,  and  being  made  in  France  must  be  governed 
by  the  French  law.     In  Story  Conflict  of  Laws,  6th  ed., 
316  a.,  after  referring  to  that  case,  it  is  said,  "This 
decision  seems  to  be  founded  in  the  true  principles  of 
international  jurisprudence;  for  it  relates  not  to  die 
form  of  the  remedy  but  to  the  interpretation  and  obli- 
gation of  the  contract  created  by  the  indorsement,  which 
ought  to  be  governed  by  the  law  of  the  place  of  indorae- 
ment."    Sect  316  b. :  "Another  illustration  may  be  de- 
rived from  the  different  obligations  which  an  indorsement 
creates  in  different  States.    By  the  general  commercial 
law,  in  order  to  entitle  the  indorsee  to  recover  against 
any  antecedent  indorser  upon  a  negotiable  note,  it  is 
only  necessary  that  due  demand  should  be  made  upon 
the  maker  of  the  note  at  its  maturity,  and  due  notice 
of  the  dishonor  to  the  indorser.    But  by  the  laws  of 
some  of  the  American  States,  it  is  required,  in  order  to 
charge  an  antecedent  indorser,  that  not  only  due  de- 
mand should  be  made  and  due  notice  given,  but  that  a 

(a)  2M.*W.  317.  (6)  1  Bing.  N.  C.  151. 
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suit  shall  be  previously  commenced  against  the  maker,  1867. 
and  prosecuted  with  effect  in  the  country  where  he  Lsbkl 
resides;  and  then,  if  payment  cannot  be  obtained  from  tucub. 
him  under  the  judgment,  the  indorsee  may  have  recourse 
to  the  indorser.  In  such  a  case,  it  is  clear,  upon  prin- 
ciple, that  the  indorsement,  as  to  its  legal  effect  and 
obligation,  and  the  duties  of  the  holder,  must  be 
governed  by  the  law  of  the  place  where  the  indorsement 
is  made."  These  two  sections  appear  also  in  Story  en 
BiUi  of  Exchange,  ss.  156,  157.  [Lush  J.  If  the  French 
law  operates  on  an  English  bill  the  effect  will  be  that  in 
the  case  of  a  bill  drawn  payable  in  England  and  indorsed 
to  A.  B.,  if  he  goes  to  Paris  and  hands  it  over  there  to 
another  person  for  value,  the  latter  if  he  brings  it  back 
to  England  could  not  sue  upon  it,  because  an  open 
indorsement  in  France  confers  no  title,  whereas  if  he 
had  handed  it  over  in  England  he  could ;  the  nationality 
of  the  holder  makes  no  difference.]  In  Ralli  v.  Dennis- 
toun  (o),  where  the  drawer  of  a  French  bill  paid  the 
holder,  both  being  in  France  at  the  time,  part  of  the 
amount  in  full  satisfaction  of  the  bill,  and  which  pay- 
ment according  to  the  law  of  France  was  so  considered9 
it  was  held  that  it  afforded  a  good  defence  to  an  action 
in  this  country.  \MeUor  J.  That  was  payment  in 
France  in  pursuance  of  a  new  contract  not  incident  to 
or  a  condition  of  the  original  one.  Here  is  nothing 
to  shew  that  the  parties  looked  to  the  conditions  being 
performed  elsewhere  than  in  England  or  otherwise 
than  according  to  its  law.  Lush  J.  If  an  indorse- 
ment in  France  is  a  French  contract  the  number  of 
days  of  grace  would  be  governed  by  the  French  law.] 
In  Rothschild  v.  Currie(b),  which  was  the  case  of  a  bill 
(a)  6  Exch.  483.  (b)  1  Q.  B.  43. 
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1867.  drawn  in  England  and  accepted  payable  in  France,  it 
Lebix  was  held  that  due  notice  of  the  dishonour  by  the 
Tuokbe.  acceptor  was  part  of  the  original  contract,  and  therefore 
must  be  according  to  the  law  of  France.  That  case 
was  recognised  in  Hirschfield  v.  Smith  (a),  where,  in 
an  action  on  a  French  bill  of  exchange  brought  in 
England  against  an  indorser  indorsing  in  England,  it 
was  held  that  notice  of  dishonour  good  according  to 
the  law  of  France  was  due  notice  of  dishonour 
according  to  the  law  of  England.  In  Allen  v.  Kern- 
hle  (b)  Lord  Kingsdown,  delivering  the  judgment 
of  the  Judicial  Committee  of  Privy  Council,  states, 
as  a  proposition  not  denied  by  the  respondents,  "  that 
when  a  bill  is  drawn,  generally,  the  liabilities  of 
the  drawer,  acceptor,  and  indorser,  respectively,  must 
be  governed  by  the  laws  of  the  countries  in  which  the 
drawing,  acceptance,  and  indorsement  respectively  took 
place:"  that  proposition  contemplates  an  indorsement 
according  to  the  law  of  the  country  in  which  the  bill  is. 
[  Lush  J.  That  is,  the  acceptance,  as  well  as  the  drawing, 
is  to  be  governed  by  the  law  of  the  country  where  it 
took  place.]  According  to  the  law  of  France  an 
indorsement,  to  be  valid,  must  be  in  accordance  with 
the  law  of  the  place  where  it  is  made.  The  convene  of 
the  present  case  is  put  in  Bravard-Veyriires  et  Demon- 
geat  Traite  de  Droit  Commercial,  tome  3,  p.  33,  f<  Si  done 
une  lettre  de  change  6tait  endoss£e  k  Londres,  quand 
mime  elle  aurait  6te  tir6e  en  France  et  serait  payable 
en  France,  e'est  a  la  loi  Anglaise  qu'il  faudrait  se  re- 
porter pour  apprScier  la  validity  de  l'endossement  et 
pour  en  determiner  les  effete." 

(a)  H.  $  R.  284.  (*)  6  Moo.  P.  C.  C.  314.  321. 
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Raymond,  in  reply. —If  there  were  no  authority  on  1867. 
the  point,  the  reasonable  construction  of  the  contract  by  £^^ 
the  acceptance  of  the  bill  is  that  the  acceptor  contracts  ^ 
according  to  the  law  of  the  country  which  he  knows 
or  is  presumed  to  know.  When  he  sees  an  indorsement 
he  knows  whether  it  is  sufficient  according  to  that  law. 
But  the  authorities  are  in  favour  of  the  plaintiffs. 
In  Story  on  Bills  of  Exchange,  a.  131,  it  is  said,  "  In 
respect  to  foreign  bills  of  exchange,  they  are  gene- 
rally, as  to  their  validity,  nature,  interpretation,  and 
effects,  governed  by  the  laws  of  the  State,  or  countiy, 
where  the  contract  between  the  particular  parties  has 
its  origin.  The  contract  of  the  drawer  is,  as  to  the 
form,  the  nature,  the  obligation,  and  the  effect  thereof, 
governed  by  the  law  of  the  place,  where  the  bill  is  drawn, 
in  regard  to  the  payee,  and  any  subsequent  holder;" 
which  is  this  very  case.  "  The  contract  of  the  indorser 
is  governed  by  the  law  of  the  place  where  the  indorse- 
ment is  made,  as  to  his  indorsee,  and  every  subsequent 
holder:"  that  applies  in  suits  against  the  indorsee, 
because  he  may  make  a  new  contract.  "  The  contract 
of  the  acceptor  is  governed  by  the  law  of  the  place  of 
his  acceptance,  as  to  the  drawer,  the  payee,  and  every 
subsequent  holder,  unless  he  accepts  in  one  place,  pay- 
able in  another  place ;  for,  in  the  latter  case,  the  law  of 
the  place,  where  the  bill  is  payable,  will  govern  in 
regard  to  the  same  parties.  So  that  very  different  con- 
tracts, of  very  different  natures  and  of  various  obligations, 
may  arise  between  different  parties,  under  one  and  the 
same  bill  of  exchange,  according  to  the  place  where  the 
particular  transaction  takes  place."  In  an  action  against 
the  acceptor,  which  the  present  is,  it  is  immaterial  who 
is  the  subsequent  holder. 
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1867.  Melloe  J.    If   we  were  not  satisfied  that  all  that 

Lbbsl       could  be  said  on  the  point  had  been  brought  before  us 
Tucxm.      we  should  take  time  to  consider;  but  nothing  would  be 
gained  by  further  research,  and  we  have  had  the  advan- 
tage of  the  time  between  the  argument  of  yesterday  and 
that  of  to-day  for  consideration. 

The  action  is  brought  by  the  indorsee  against  the 
acceptor  of  a  bill  of  exchange,  and  it  appears  from  the 
replication,  which  is  admitted  to  be  true,  that  the  bill  was 
drawn,  accepted  and  payable  in  England,  and  that  the 
indorsement  was  valid  according  to  the  law  of  England. 
This  raises  the  question  whether  the  contract  of  the 
acceptor,  which  is  to  pay  to  the  order  of  the  drawer, 
contemplates  an  indorsement  other  than  such  as  would 
be  valid  according  to  the  law  of  England.  Some  of  the 
passages  cited  use  the  term  contract  of  indorsement,  and 
I  do  not  express  any  opinion  as  to  the  effect  of  an 
indorsement  in  blank  of  a  bill  in  France,  if  a  suit  were 
brought  there  against  the  indorser  by  a  subsequent 
holder.  The  question  here  is  whether  this  indorsement, 
which  is  according  to  the  law  of  England  though 
made  in  France,  passes  the  interest  to  the  holder  and  a 
right  to  sue  the  acceptor.  It  is  true  that  every  indorser 
is  in  the  nature  of  a  new  drawer  for  some  purposes ;  but 
the  effect  of  an  indorsement  is  that  the  indorser  is  not 
allowed  to  deny  the  signatures  and  capacity  of  the  prior 
parties  on  the  bill ;  to  that  extent  a  new  contract  is 
created  by  the  indorsement,  but  the  original  contract 
remains.  Trimbey  v.  Vignier  (a)  is  an  authority  in 
favour  of  the  view  we  take.  In  that  case  a  promissory 
note  made  by  the  defendant  in  France  was  indorsed 

(a)  1  Bing.  N.  C.  151. 
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according  to  the  English  law  and  not  according  to  the        1867. 
law  of  France,  and  the  question  was  whether  that  in-        Lebel 
dorsement  was  valid  to  give  effect  to  it  so  as  to  enable      Tucker. 
the  holder  to  sue  the  maker  in  England,  and  the  Court 
said  that  it  was  not,  for  the  operation  of  the  indorse- 
ment involved  the  interpretation  of  the  contract,  which 
must  be  according  to  the  law  of  France.    Here  we  have 
to  interpret  a  contract  made  and  to  be  performed  in 
England,  and  we  think  that  the  acceptor  undertakes  to 
pay  to  the  payee  or  his  order  by  an  indorsement  which 
is  valid  according  to  the  law  of  England  to  pass  the 
interest  in  the  bill,  and  therefore  the  plaintiff  is  entitled 
to  sue. 

Lush  J.  This  action  is  against  the  acceptor  of  a  bill 
of  exchange  drawn,  accepted,  and  payable  in  England, 
which  is  therefore  an  inland  bill,  by  persons  who  claim 
title  by  indorsement  according  to  the  English  law.  The 
defence  is  that  the  indorsement  was  made  in  France, 
and  is  not  conformable  to  the  law  of  France,  for  it 
requires  that  the  indorsement  shall  bear  a  date,  and 
express  the  name  of  the  indorsee  and  the  consideration 
for  the  indorsement.  The  question  is,  whether  that  is 
an  answer  to  an  action  against  the  acceptor.  Although 
the  case  is  novel  in  its  circumstances,  the  principle 
applicable  to  it  is  well  established,  and  in  accordance 
with  the  decision  in  Trimbey  v.  Vignier  (a),  viz.,  that 
contracts  are  to  be  governed  by  the  law  of  the  country 
where  they  are  made.  In  the  present  case  the  contract, 
if  expanded,  is  this — the  drawer  of  the  bill  says,  "  I 
require  you/'  the  drawee,  "  to  pay  a  certain  sum  at  a 

(a)  1  Bing.  N.  C.  151. 
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1867.  certain  date  to  my  order;"  and  the  acceptor  says,  "I 
Lebel  undertake  at  the  maturity  of  the  bill  to  pay  that  sum 
Tuckeb.  *°  any  pe1*8011  wh°  may  be  *e  holder  of  the  bill  by  an 
indorsement  from  you  according  to  the  law  ot  England." 
It  is  an  inland  bill  negotiable  according  to  English  law, 
and  by  this  law  the  holder  may  pass  the  right  to 
sue  upon  it  by  an  indorsement  in  blank.  How  is  that 
altered  by  the  fact  that  the  indorsement  is  made  in  a 
country  where  the  law  is  different  ?  Trimbey  v.  Vignier  (a) 
illustrates  this  principle.  So  far  from  the  decision  in 
that  case  being  without  reference  to  where  the  note 
was  made,  the  fact  that  the  indorsement  was  of  a 
French  note  is  the  very  foundation  of  it.  Tindal  C.  J. 
states  at  the  commencement  of  his  judgment,  p.  158, 
that  the  point  reserved  was  "  whether  the  plaintiff,  under . 
the  circumstances  stated  in  the  special  case,  is  entitled 
to  maintain  this  action  in  an  English  Court  of  law,  in 
his  own  name?"  And  after  stating  the  circumstances 
says,  "The first  enquiry  therefore  is,  whether  this  action 
could  have  been  maintained  by  the  plaintiff  against  the 
defendant  in  the  Courts  of  law  in  France"  He  then 
discusses  what  is  the  law  of  France,  and  comes  to  the 
conclusion  that  the  indorsement  would  have  been  held 
void  in  the  Courts  of  France;  and  proceeds,  pp.  159-160, 
"  Supposing  such  rule  to  prevail  in  the  French  Courts 
by  the  law  of  that  country,  is  the  same  rule  to  be 
adopted  by  the  English  Courts  of  law,  when  the  action  is 
brought  here,  the  law  of  England  applicable  to  the  case 
of  a  note  indorsed  in  blank  in  England,  allowing  the 
action  to  be  brought  in  the  name  of  the  holder  ?  The 
rule  which  applies  to  the  case  of  contracts  made  in  one 
country,  and  put  in  suit  in  the  Courts  of  law  of  another 
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country,  appears  to  be  this;  that  the  interpretation  of  1S67. 
the  contract  most  be  governed  by  the  law  of  the  IjKmMi 
country  where  the  contract  warn  made  ^lex  loci  con-  xraum. 
tractus),  the  mode  of  string,  and  the  time  within  which 
the  action  most  be  brought,  most  be  governed  by  the 
law  of  the  country  where  the  action  is  brought.  .  .  . 
The  question  therefore  is,  whether  the  law  of  Framce, 
by  which  the  indorsement  in  blank  does  not  operate  as 
a  transfer  of  the  note,  is  a  rule  which  governs  and 
regulates  the  interpretation  of  the  contract,  or  only 
relates  to  die  mode  of  instituting  and  conducting  the 
suit;  .  .  .  We  think  the  French  law  on  the  point 
above  mentioned  is  the  law  by  which  the  contract  is 
governed,  and  not  the  law  which  regulates  the  mode  of 
suing.  If  the  indorsement  has  not  operated  as  a  trans- 
fer, that  goes  directly  to  the  point  that  there  is  no 
contract  upon  which  the  plaintiff  can  sue.  .  .  .  We 
therefore  think  that  our  Courts  of  law  must  take  notice 
that  the  plaintiff  could  have  no  right  to  sue  in  bis  own 
name  upon  the  contract  in  the  Courts  of  the  country 
where  such  contract  was  made ;  and  that  such  being  the 
case  there,  we  must  hold  in  our  Courts  that  he  can  have 
no  right  of  suing  here."  The  decision  in  that  case  is 
based  entirely  on  the  fact  that  the  contract  of  the  maker 
of  the  note  was  made  in  France  and  must  be  governed 
by  the  law  of  France.  Here,  the  bill  being  drawn  in 
England,  the  contract  of  the  acceptor  was  made  in 
England  and  must  be  governed  by  the  English  law.  It 
would  be  an  anomaly  to  hold  that  it  became  a  foreign 
bill  simply  by  reason  of  its  circulating  and  being  nego- 
tiated in  a  foreign  country.  On  the  contrary,  it  remained 
an  inland  bill.  Therefore  the  plaintiffs  are  entitled  to 
judgment. 

VOL.   Till.  3    K  B.   &   &, 
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1867. 


Lkbkl 

v. 

Tucker. 


It  is  not  necessary  to  consider  whether,  if  the  action 
was  brought  in  France,  the  plaintiflb  could  recover 
there  on  this  indorsement.  It  is  probable  that  the 
Courts  there  would  hold  that  being  an  English  contract 
it  would  be  governed  by  the  law  of  England. 

Judgment  for  the  plaintiffs  (a). 


(a)  See  Bradlaugh  v.  Be  Bin,  37  L.  J.  C.  P.  318 ;  L.  B.  3  C.  P.  286. 
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IN  THE  EXCHEQUER  CHAMBER. 


Foster  against  Dodd  and  another. 


Stat.  20  &  21  Vict.  c.  81.  s.  23.  empowers  the  Queen  in  council,  upon 
the  representation  of  a  Secretary  of  State,  "  from  time  to  time  to  order 
such  acts  to  be  done  by  or  under  the  directions  of  the  churchwardens 
or  such  other  persons  as  may  hare  the  care  of  any  vaults  or  places  of 
burial,  for  preventing  them  from  becoming  dangerous  or  injurious  to  the 
public  health ;"  and  such  churchwardens  or  other  persons  shall  do  all 
acts  ordered,  and  the  expenses  incurred  shall  be  paid  out  of  the  poor 
rates  of  the  parish,  provided  that  no  representation  shall  be  made  until 
ten  days  notice  of  the  intention  to  make  it  shall  have  been  given  to  the 
churchwardens  or  other  persons  having  the  care  of  the  vaults  or  places 
of  burial.  From  1679,  when  the  land  in  question  was  waste  ground, 
the  governors  of  Bridewell  Hospital  held  it  under  leases  granted 
from  time  to  time  by  the  freeholder,  the  last  of  which  expired  at 
Lady  Day  1844 ;  and  until  Lady  Bay  1855  they  continued  as  tenants 
from  year  to  year.  During  the  continuance  of  the  leases  a  portion 
of  the  land  was  used  in  the  first  instance  as  a  burial  ground  for 
the  inmates  of  Bridewell  Hospital  who  died  there,  and  afterwards  occa- 
sionally for  other  persons,  some  inhabitants  and  others  not  inhabitants 
of  the  precinct  of  Bridewell,  and  burials  had,  as  far  back  as  living 
memory  went,  been  conducted  according  to  the  forms  and  ceremonies 
and  discipline  of  the  Church  of  England;  but  there  is  no  record  among 
the  archives  of  the  diocese  of  London  that  the  land  had  ever  been  con- 
secrated. During  the  leases  a  strip  on  the  east  side  of  the  land  was 
fenced  off  from  the  rest  by  a  wooden  paling,  for  which  in  1828  was 
substituted  a  wall  and  iron  paling ;  but  in  the  leases  the  whole  was 
described  as  burial  ground.  No  burial  had  taken  place  in  the  land  since 
1844.  In  1854  an  order  in  council  was  made,  under  stat.  15  &  16  Vict, 
c.  85.,  that  burials  "  in  the  precinct  of  BHdeweW*  should  be  discontinued. 
In  1857,  the  freeholder  demised  the  land  to  8.  for  ninety-nine  years 
and  in  1859  S.  demised  it  to  the  plaintiff  for  fifty  years.  On  the  23rd 
July,  1859,  the  Secretary  of  State,  under  stat.  20  &  21  Vict.  c.  81., 
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issued  a  notice  of  his  intention  to  represent  to  the  Queen  in  council  that,  1867 

for  the  purpose  of  preventing  the  burial  ground  of  "  the  precinct  of  Bride-    __ * 

well,  Blackfriara^  (bjr  which  name  the  land  in  question  was  known)         Foster 
from  becoming  or  continuing  dangerous  or  injurious  to  the  public  health, 
an  order  should  be  issued  for  the  adoption  of  certain  measures  therein  Bonn 

specified.  The  notice  was  addressed  to  "  the  person  or  persons  having 
the  care  of  the  burial  ground  of  the  precinct  of  Bridewell,  Blaekfriare, 
and  was  delivered  to  the  beadle  of  the  precinct,  but  within  two  or  three 
days  reached  the  plaintiff.  On  the  12th  August  an  order  was  made  bj 
the  Queen  in  council  which  recited  a  representation  of  the  Secretary 
of  State  stating  his  opinion  that  for  the  purpose  of  preventing  the  placo 
of  burial  from  becoming  or  continuing  dangerous  or  injurious  to  the 
public  health  an  order  should  be  made  for  the  adoption  of  the  measures 
specified,  and  proceeded  to  order  the  adoption  of  those  measures. 
The  order  not  being  complied  with,  the  Secretary  of  State,  in  pursuance 
of  the  power  given  by  stat.  22  Viet.  e.  1.  *.  1.,  directed  the  church- 
wardens of  St.  Bride,  in  which  parish  the  burial  ground  was  situate, 
to  do  the  acts  in  the  order  mentioned,  which  they  accordingly  did.  In 
an  action  of  trespass  against  them :  Held,  by  the  Exchequer  Chamber, 
affirming  the  judgment  of  the  Queen's  Bench, 

1.  That  this  was  not  a  burial  place  within  stat.  20  &  21  Vict  c.  81. 
#.  23. ;  per  Kelly  C.  B.,  Byles,  Keating  and  Smith  JJ.  and  Pigott  B.,  the 
presumption  being  that  it  had  never  been  consecrated ;  and,  per  Bram- 
well  B.,  it  was  not  a  burial  ground  de  facto  or  de  jure  in  use  or  in  trust ; 
and  therefore 

2.  That  the  order  of  the  Queen  in  council  made  under  that  enactment, 
and  the  order  of  the  Secretary  of  State  made  under  stat.  22  Vict.  c.  1. 
i.  1.,  were  without  jurisdiction ;  and 

3.  That  the  order  of  the  Secretary  of  State  did  not  protect  the 
defendants. 

4.  Per  Bylee  J.  A  dead  body  belongs  to  no  one,  and  is  therefore  under 
the  protection  of  the  public 


HPHE  Court  of  Queen's  Bench  having  given  judgment 
for  the  plaintiff  on  a  special  case  (see  7  D.  $•  S* 
140)  the  defendants  brought  error,  which  was  argued 
in  Easter  Vacation,  May  14,  15,  before  Kelly  C.  B., 
Btles,  Keating  and  Smith  JJ.,  and  Bramwell  and 
Pigott  BB. 

Brown  (Rochfort  Clarke  with  him),  for  the  defen- 
dants.— First.  The  order  in  council  made  upon  the 
representation  of  the  Secretary  of  State  under  stat.  20 
&  21  Vict.  c.  81.  s.  23.,  and  the  order  of  the  Secretary 
of  State  in  pursuance  of  stat.  22  Vict.  c.  1.  s.  1.  under 
which  the  defendants  acted,  were  valid.  Stat.  20  &  21 
Viet.  c.  81.  s.  28.  empowers  the  Queen  in  council  upon 
3  k  2 


844 


EXCH.  CH.  MICHAELMAS  VACATION. 


1867.  the  representation  of  a  Secretary  of  State  to  order  acts 
Footer,  to  be  done  "  by  or  under  the  directions  of  the  churchwar- 
Dodd.  dens  or  such  other  persons  as  may  have  the  care  of  any 
vaults  or  places  of  burial,  for  preventing  them  becoming 
or  continuing  dangerous  or  injurious  to  the  public 
health,"  and  by  stat.  22  Vict  c.  1.  s.  1.  in  the  event 
of  an  order  made  on  persons  other  than  churchwardens 
not  being  complied  with  the  Secretary  of  State  may 
direct  the  churchwardens  to  do  the  acts  mentioned  in 
the  order.  The  proceedings  of  the  Secretary  of  State 
under  these  enactments  are  in  the  nature  of  proceedings 
in  rem  and  binding  on  all  persons.  The  jurisdiction  of 
the  Queen  in  council  under  stat.  20  &  21  Vict.  c.  81. 
*,  23.  extends  to  private  burial  grounds,  and  that  whe- 
ther burials  in  them  have  ceased  or  not.  The  object  of 
the  Legislature  in  passing  the  Burial  Acts  was  the  pro- 
tection of  the  public  health,  acting  on  the  maxim  Salus 
populi  suprema  lex.  Stats.  15  &  16  Vict  c.  85.  and 
20  &  21  Vict  c.  81.  are  by  sect  80  of  the  latter  to  be 
read  as  one  Act.  Stat.  15  &  16  Vict  c.  85.  ss.  1—4. 
confers  on  the  Queen  in  council  the  most  ample  power 
to  order  the  discontinuance  of  burials  in  grounds  con- 
secrated or  unconsecrated,  public  or  private. 

A  burial  place  in  which  burials  had  ceased  might 
become  injurious  to  the  public  health,  and  therefore 
the  Legislature  conferred  further  powers  on  the  Privy 
Council  by  stat.  20  &  21  Vict  c.  81.  s.  28.  A 
vault  or  place  of  burial  belonging  to  a  freeholder, 
though  burials  may  not  have  taken  place  in  it  for  thirty 
years,  may  be  as  prejudicial  to  public  health  as  a  place 
of  burial  belonging  to  a  parish,  and  in  such  a  case  the 
Privy  Council  would  have  jurisdiction  under  sect.  23  to 
order  the  nuisance  to  be  abated.     Sect.  25J  prohibits 
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the  removal  of  a  body  which  may  have  been  interred  in        1867. 
any  place  of  burial  without  licence  from  the  Secretary       Foster 
of  State.  In  that  section  "  place  of  burial"  must  include        DJ^ 
burial  grounds  in  which  burials  have  ceased ;  and  the 
same  construction  must  be  given  to  the  phrase  in 
sect.  23. 

Secondly.  The  defendants  were  justified  in  obeying 
the  order  of  the  Secretary  of  State  under  stat.  22  Vict 
c.  I.  s.  1.  They  were  not  to  consider  whether  the  order 
was  valid.  [Smith  J.  The  section  says  that  the  order 
"  shall  be  obeyed/'  Kelly  C.  B.  And  the  defendants 
would  be  indictable  for  disobeying  it  if  it  was  a  lawful 
order.]  The  Privy  Council  are  for  this  purpose  in  the 
nature  of  a  judicial  body.  [Bramwell  B.  If  they  were 
acting  judicially  all  persons  interested  ought  to  be 
summoned.]  By  stat.  15  &  16  Vict  c.  85.  s.  2.  notice 
of  the  representation  of  the  Secretary  of  State  and  of 
the  time  when  it  is  to  be  taken  into  consideration  are 
to  be  published,  and  therefore  any  party  interested  in 
opposing  the  order  in  council  might  shew  cause  against 
it,  and  would  be  heard.  [Pigott  B.  The  language 
of  the  representation  of  the  Secretary  of  State  shews 
that  a  party  interested  in  opposing  it  would  be  heard 
before  him.]  Ministerial  officers,  such  as  sheriffs, 
gaolers,  sheriffs'  officers,  and  constables,  are  not  respon- 
sible for  obeying  an  order  made  by  competent  authority 
unless  it  be  illegal  on  the  face  of  it ;  Dews  v.  Riley  (a), 
where  Andrews  v.  Marris  (b)  is  distinguished.  [Kelly 
C.  B.  cited  Beaurain  v.  Scott  (<?).] 

Mellish  {Horace  Lloyd  with  him),  for  the  plaintiff. — 

(a)  11  C.  B.  434.  444.  (h)  1  Q.  B.  3. 

(c)  3  Camp.  388. 
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1867.        First  Stat  20  &  21  Viet.  c.  81.  $ .  28.,  according  to  the 
FotTSR       plain  and  natural  meaning  of  its  language,  applies  to 
Dodd.        public  burial  grounds.     At  any  rate  it  is  confined  to 
burial  grounds  in  the  care  of  some  person  as  such,  and 
not  to  grounds  which,  having  once  been  burial  grounds, 
are  in  the  possession  of   a  private  person  as  owner. 
Where  land  which  has  been  appropriated  for  ever  as  a 
burial  ground  is  ordered  to  be  closed,  no  profit  can  be 
made  out  of  it,  and  in  that  case  a  statutory  power  is 
given  to  prevent  its  becoming  dangerous  or  injurious 
to    the    public  health;    but  where    land  which  has 
ceased  to  be  used  for  burial  is  private  property,  the 
owner  being  at  liberty  to  build  upon  or  apply  it  to  any 
profitable  purpose,  there  would  be  no  necessity  for  legis- 
lative interference.     [Kelly  C.  B.     Could  the  freeholder 
disinter  the  bodies  buried  in  this  ground  ?]    That  might 
be  indictable.     But  there  being  no  presumption  that  it 
was  ever  consecrated  so  as  to  require  a  faculty  for  its 
conversion  to  other  purposes,  and  no  contract  by  the 
freeholder  that  it  should  be  permanently  appropriated  as 
a  burial  ground,  the  service  of  the  notice  by  the  Secre- 
tary of  State  on  the  beadle  of  the  precinct  of  Bridewell  (a) 
shews  that  he  thought  that  the  ground  belonged  to  or 
was  in  the  care  of  the  governors  of  Bridewell  Hospital* 
[Bramwell  B.     Stat.  20  &  21  Vict.  c.  81.  s.  23.  directs 
that  the  expenses  shall  be  paid  out  of  the  poor  rates  of 
the  parish :  one  does  not  see  why  they  should  be  bur- 
dened with  the  expense  of  abating  a  nuisance  on  pri- 
vate property.      He  referred  to  the  bill  then  before 
Parliament  for  the  preservation  of  BunhiU  Fields  Burial 
Ground  as  an  open  space,  and  which  was  the  foundation 
of  stat  30&31  Vict.  c.  38.]     In  Reg.  v.   The  Burial 
(a)  See  7  B.  #  8. 149. 
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Hoard  of  St.  John,  Westgate  (a) ;  affirmed  in  error  (i),  it  #     1867. 
was  held  that  sect.  18  of  stat.  18  &  19  Vict.  c.  128.,       foster 
which  is  in  pari  materia,  with  sect  23  of  stat  20  &  21        dJdd> 
Vict.  c.  81.,  did  not  apply  to  a  burial  ground  which  was 
not  a  burial  ground  of  any  parish  but  was  the  property 
of  private  persons;  and  that  is  confirmed  by  sect.  24  of 
stat.  20  &  21  Vict.  c.  81. 

Secondly.   The  order  if  invalid  does  not  afford  pro- 
tection to  the  defendants.     Ministerial  officers  of  Courts 
are  protected  in  executing  the  orders  of  Courts  having 
competent  jurisdiction  only  when  there  has  been  an 
adjudication.     [Bramwell  B.    Therefore  stat.  24  G.  2. 
c.  44.  s.  6.  was  passed  to  protect  constables  acting  in 
obedience  to  any  warrant  of  a  justice  of  the  peace. 
Smith  J.    The  order  of  magistrates  approving  a  poor 
rate  is  a  ministerial  act]     If  the  plaintiff  cannot  main- 
tain this  action  against  the  persons  who  committed  the 
trespass  he  is  without  remedy.    An  action  would  not  lie 
against  the    privy  councillors  who  made    the  order. 
[Kelly  C.  B.    The  Privy  Council  only  advise  the  Queen  : 
the  warrant  is  hers.]    A  petition  of  right  will  not  lie 
for  a  tort;   Tobin  v.  The  Queen  (c).     [BramxoeU  B. 
Perhaps  an  action  would  lie  against  the  Secretary  of 
State,  an  event  to  be  lamented.]    It  is  doubtful  whether 
a  certiorari  would  lie  to  quash  the  order  of  the  Secretary 
of  State;  Reg.  v.  The  Hastings  Local  Board  of  Health  (d). 
The  Government  will  indemnify  the  defendants  (e). 
[Pigott  B.  They  might  perhaps  have  a  petition  of  right.] 

(a)  1  B.  #  A  679.  (b)  2B.#8.  70& 

(c)  16  C.  B.  N.  S.  310.  (i)  6  B.  #  S.  401. 

(«)  The  Governors  of  Bridewell  and  Bethlem  Hospitals  were  the 
real  defendants  in  the  action,  and  on  their  petition  to  the  Lords  of  the 
Treasury  the  amount  of  damages  and  costs  paid  bj  Bridewell  Hospital 
was  repaid  by  Her  Majesty's  Paymaster  General. 
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1867.     %      Thirdly.  At  any  rate  the  order  is  bad  as  to  the  part 

Foster      of  the  ground  coloured  yellow.     [Kelly  C.  B.    We  are 

Dood.       *U  °f  opinion  that  it  at  least  is  no  part  of  the  burial 

ground.]     Also  the  order  in  council  does  not  include  it 

Brown,  in  reply. — If  the  order  of  the  Secretary  of 
State  was  invalid  he  would  be  liable  to  an  action ;  Cobbett 
v.  Sir  George  Grey  and  Hudson  (a).  [Mellish.  There 
the  keeper  of  the  Queen's  Prison  was  joined  as  defend- 
ant,] 

Cur.  adv.  wit. 

Kelly  C.  B.  now  delivered  the  judgment  of  himself 
Btles,  Keating  and  Smith  JJ.  and  Figott  B. 

Stat.  20  &  21  Vict  c.  81.  s.  23.  gives  power  to  the 
Queen  in  council  upon  the  representation  of  a  Secre- 
tary of  State  "  to  order  such  acts  to  be  done  by  or  under 
the  directions  of  the  churchwardens  or  such  other  per- 
sons as  may  have  the  care  of  any  vaults  or  places  of 
burial1'  as  are  necessary  to  prevent  them  from  becoming 
dangerous  to  the  public  health.  There  must  therefore 
be  vaults  or  "  places  of  burial,"  which  must  mean  vaults 
or  places  applied  to  burial  purposes  at  the  time  of  the 
order  made,  and  these  must  be  then  under  the  care  of 
churchwardens  or  other  persons  for  the  burial  of  the 
dead. 

In  the  present  case  the  land  had  been  in  lease 
from  the  Earls  Be  la  Warr  to  Bridewell  Hospital  from 
the  year  1679,  and,  with  the  exception  of  a  portion 
fenced  off  to  the  east,  had  been  used  as  a  burial  ground 
from  the  earliest  period  of  living  memory  until  1844, 
when  the  last  of  a  series  of  leases  expired,  and  although 
(a)  4  Exch.  729. 
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the  land  continued  to  be  occupied  by  the  Hospital  until        1867. 
1855   no  burials  had  taken  place  there  after  1844.     In       Foster 
1857  the  freeholder  demised  the  land  for  ninety-nine        D^D 
years  to  one  who,  in  1859,  granted  an  underlease  of  it 
to  the  plaintiff  for  fifty  years.    In  1854  an  order  had 
been  made  under  stat.  15  &  16  Vict.  c.  85.  that  burials 
in   this   piece  of  land  should  be  discontinued.    It  is 
unnecessary    to  determine  whether  at  this   time  the 
ground  was,  or  ever  had  been,  a  burial  ground  within 
the  Burial  Acts,  and  consequently  whether  that  order 
was  a  lawful  and  valid  order  or  not,  but  the  acquiescence 
in  it  by  the  then  occupier  cannot  be  held  binding  upon 
the  now  freeholder  or  his  lessee.     On  the  23rd  July, 
1859,  the  Secretary  of  State  gave  notice  of  his  intention 
to  represent  to  the  Queen  in  Council  that  to  prevent 
the  land  in  question,  called  "  the  Burial  Ground  of  the 
Precinct  of  Bridewell,  Blackfriars9"  from  becoming  in- 
jurious to  the  public  health,  an  order  should  be  issued 
for  the  adoption  of  certain  measures  therein  specified, 
and  this  notice  was  ultimately  delivered  to  the  plaintiff 
as  the  person  "  having  the  care  of  the  burial  ground." 
On  the  12th  August  an  order  was  made  by  the  Queen 
in  Council  reciting  the  representation  and  the  opinion 
of  the  Secretary  of  State,  and  proceeding  to  order  the 
adoption  of  the  measures  in  question.     This  order  not 
being  complied  with,  the   churchwardens  of  St.  Bride 
proceeded  under  stat.  22  Vict.  c.  1.  s.  1.  to  do  the  acts 
directed,   and,  the  plaintiff  having  thereupon  brought 
trespass  against  them,  we  are  called  upon  to  determine 
whether  the  order  of  the  Queen  in  Council  was  valid  or 
void. 

The  land  in  question  was  the  private  property  of  the 
Earl  De  la  Warr.     It  had  been  under  lease  to  Bridewell 
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1867.  Hospital  for  nearly  two  centuries,  and  daring  the  latter 
Fomn  portion  of  the  time,  possibly  from  a  very  early  period, 
Dodd  **ad  been  used  as  a  burial  ground.  But  it  had  ceased 
to  be  so  used  at  the  time  when  the  order  in  question 
was  made  for  a  period  of  fifteen  years,  and  at  that  time 
had  become  the  property  for  a  term  of  fifty  years  of  a 
private  individual  who  was  about  to  apply  it  to  commer- 
cial purposes.  If  such  an  order  could  be  lawfully  made 
in  such  a  case  as  this,  no  limit  can  be  assigned  to  the 
length  of  time  during  which  land,  after  having  ceased 
to  be  used  as  a  burial  ground,  after  having  been  applied 
to  other  purposes,  and  so  having  become  of  great  value 
to  the  owner,  may  yet,  in  effect,  be  taken  away  from 
him  and  dealt  with  as  a  burial  ground  within  the 
meaning  of  these  Acts  of  Parliament.  We  are  of  opinion 
that  where  land  in  which  burials  may  have  taken  place, 
but  which  has  long  ceased  to  be  applied  to  such  a  pur- 
pose, has  changed  its  character,  and  been  treated  by  the 
owner  and  occupier  in  all  respects  as  private  property, 
it  is  not  within  the  operation  of  these  Acts  of  Parliament 
at  alL  It  certainly  appears  that  the  burial  service  was 
performed  in  this  piece  of  ground  according  to  the  rites 
of  the  Church  of  England,  and  a  prim&  facie  presumption 
thence  arises  that  the  ground  was,  at  some  former  time, 
consecrated,  and  it  has  been  held  in  the  case  of  a  church- 
yard that,  once  consecrated,  it  cannot  afterwards  be 
lawfully  applied  to  secular  purposes  without  a  faculty 
from  the  spiritual  Court.  But  this  presumption,  like 
all  others  which  are  not  dejure,  may  be  rebutted  by  the 
facts  of  the  particular  case,  and  we  think  that,  looking 
to  the  class  of  persons  (who  are  described  as  rogues  and 
vagabonds  and  others  of  bad  character)  who  were  buried 
in  this  ground  (with  some  few  exceptions  which  do  not 
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materially  affect  the  question),  we  are  warranted  in  the       1867. 
conclusion  that  no  consecration  ever  took  place,  and  that       Foster 
burials  in  this  ground  having  ceased  for  a  great  number       Dodd. 
of  years,  and  the  land  having  been  applied  to  other 
purposes,  it  had  ceased  to  retain,  if  indeed  it  ever  had 
possessed,  the  character  of  a  burial  ground  within  the 
meaning  of  the  Acts  of  Parliament  in  question. 

It  has  been  suggested,  though  the  point  does  not 

appear  to  have  been  distinctly  made  in  argument  in  the 

Court  of  Queen's  Bench,  that  the  order  made  by  the 

Queen  in  council  is  a  judicial  act,  and  that  neither  the 

order  itself  nor  anything  done  under  it  can  be  questioned 

in  this  action  of  trespass.     But  we  are  of  opinion  that 

the  statute  applies,  and  that  the  authority  of  Her  Ma- 

jesty  in  council  can  be  exercised  only  where  an  existing 

burial  ground  is  under  the  care  of  churchwardens  or 

other  persons  who  have  the  charge  of  it  for  the  purpose 

of  the  burial  of  the  dead.    Whether  this  piece  of  ground 

was  of  this  character  is  a  question  of  fact,  and  that  it 

was  so  is  negatived  by  the  circumstances  of  the  case. 

The  Queen  in  council  has  jurisdiction  to  determine, 
upon  the  representation  of  the  Secretary  of  State, 
whether  a  burial  ground  has  become,  or  is  likely  to 
become,  injurious  to  the  public  health,  and  neither  Her 
Majesty's  determination  nor  the  representation  on  which 
it  is  founded  can  be  questioned,  but  neither  Her  Majesty 
nor  the  Secretary  of  State  possesses  any  jurisdiction  to 
determine  that  to  be  a  burial  ground  which  is  not  a 
burial  ground. 

We  are  therefore  of  opinion  that  the  order  and  the 
acts  done  under  it  were  unauthorized  by  the  statute, 
that  this  action  is  maintainable,  and  consequently  that 
the  judgment  of  the  Court  of  Queen's  Bench  must  be 
affirmed. 


▼. 

DODD. 


852  EXCH.   CH.   MICHAELMAS  VACATION. 

1867.  Bramwell   B.    Oar   judgment    must    be    for  the 

FoSTBB  plaintiff  in  part  at  least  For  the  order  in  council  only 
applies  to  the  burial  ground,  and  the  defendants  hare 
trespassed  on  what  is  not  nor  ever  was  part  of  it  They 
have  therefore  exceeded  their  authority,  and  to  that 
extent  are  liable. 

But  I  think  they  are  liable  to  the  whole  cause  of 
action.    By  stat.  15  &  16  VicL  c.  85.  $.  2.,  Her  Ma- 
jesty in  council  was  empowered  to  order  burials  to  be 
discontinued  wholly  or  subject  to  exceptions  or  qualifi- 
cation in  grounds  or  places  of  burial  in  or  near  the 
Metropolis.     Several  statutes  passed  subsequently  on 
the  same  matter  and  applying  to  England  generally,  but 
none  provided  for  the  treatment  of  burial  grounds  not 
closed.    This  was  done  by  stat  20  &  21  VicL  c.  81. 
s.  23.,  which  seems  to  me  supplementary  to  and  to  be 
read  with  the  former  Acts,  and  to  apply  to  continuing 
burial  grounds.     I  do  not  by  this  mean  to  say  that  it 
might  not  be  applied  to  a  ground  where  burials  had 
ceased.    It  might  and  probably  does  apply  to  ground 
dedicated  to  burial,   and  where,  though  burials  have 
been  left  off,  they  may  be  resumed  as  of  right    But  I 
think  the  ground  must  be  a  burial  ground  de  facto  or 
de  jure  in  use  or  in  trust     The  very  name  implies  this. 
The  statute  speaks  of  "  places  of  burial."     Surely  that 
means  places  where  burials  take  place,  or  where  persons 
are  entitled  to  .say  they  shall  take  place.    Land,  where 
burials  have  taken  but  have  ceased  to  take  place,  is  not 
a  place  of  burial  but  a  place  which  has  been  a  place 
of  burial  or  a  place  formerly  of  burial.    This  is  also 
confirmed  by  the  language  of  the  section,  viz.,  that  the 
order  is  to  be  made  on,  and  notice  is  to  be  given  to,  the 
churchwardens  or  such  other  persons  as  have  the  care 
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of  any  vaults  or  places  of  burial.    This  seems  to  suppose        1867. 

the  case  of  a  person  having  charge  of  the  ground  for       footer 

the  purpose  of  its  being  used  as  a  burial  ground.     No       jjj^ 

notice  is  given  to  owner  or  tenant  or  occupier.     Nor 

are  they  called  on  to  do  anything,  but  the  person  in 

charge  is,    and  failing  him  the  churchwardens.     This 

seems  to  me  to  point  to  small  and  occasional  matters 

arising  from  time  to  time  in  a  ground  used  as  a  burial 

ground  to  prevent  the  user  being  a  nuisance.     Then  I 

think  this  was  not  a  place  of  burial  within  the  Act     It 

had  ceased  to  be  so  de  facto,  it  never  was  so  de  jure ; 

consequently  I  think  there  was  no  power  to  make  the 

order  under  which  the  defendants  acted.    It  is  to  be 

observed  that  provision  is  made  in  the  next  section,  the 

24th,   for  disposing  of  parts  of  unconsecrated  ground 

held  by  trustees  in  which  there  has  been  no  burial  and 

in  which  burials  have  been  ordered  to  be  wholly  or 

partially  discontinued.  This  does  not  apply  to  the  present 

case  nor  can  I  find  any  provision  that  does ;  consequently, 

if  the  order  in  the  present  case  is  good,  the  freeholder 

and  all  persons  are  bound  for  ever  even  as  to  parts  of 

the  ground  unused. 

Being  invalid  I  think  it  is  no  protection  for  the 
defendant ;  the  distinction  is  between  those  cases  where 
there  is  an  adjudication,  Ashcroft  v.  Bourne  (a)}  Brittain 
v.  Kinnaird  (6),  and  those  where  there  is  an  order  only, 
see  Wilkins  v.  Hem&worth  (c).  If  the  statute  in  this 
case  had  given  a  power  to  adjudicate  and  to  order 
execution,  the  defendants  would  have  been  protected. 
But  it  gtfve  no  such  power,  neither  in  words  nor  by 
implication.     The  owner,  tenant  and  occupier  may  be 

(a)  3  B.  f  Ad.  684.  (b)  \B.fB.  432. 

(c)  7  A.  #  E.  807. 
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1867.  wholly  without  notice  of  the  proceedings,  and  it  would 
Foam  he  unreasonable  that  they  should  be  bound  as  by  a 
Do'dd.       judgment. 

I  think  therefore  the  plaintiff  is  entitled  to  recover. 

Btles  J.     I  desire  to  add  one  observation  that  the 
effect  of  our  judgment  may  not  be  misunderstood.    The 
question  before  the  Court  is  simply  this,  whether  the 
churchwardens  were  acting*  under  a  valid  order  of  the 
Secretary  of  State  and  are  therefore  justified  by  the 
Act  of  Parliament  in  what  they  have  done.    We  are 
not  called  upon  to  give  any  opinion  as  to  the  legality 
of  any  act  which  the  freeholder,  his  lessee  or  sublessee, 
may  have  already  done  or  may  hereafter  do.    Nor  will 
our  decision  encourage  or  justify  any  abuse  by  the  free- 
holder, his  lessee  or  sublessee,  or  any  person  acting 
under  them.    A  dead  body  by  law  belongs  to  no  one, 
and  is  therefore  under  the  protection  of  the  public  (*). 
If  it  lies  in  consecrated  ground  the  ecclesiastical  law 
will  interpose  for  its  protection ;  but,  whether  in  ground 
consecrated  or    unconsecrated,  indignities  offered  to 
human  remains  in  improperly  and  indecently  disin- 
terring them  are  the  ground  of  an  indictment 

Judgment  affirmed. 

(a)  As  to  the  protection  of  a  dead  body  before  burial,  see  Beg.r. 
Stewart,  12  A.  #  E.  773. 
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APPEAL. 

See  Pilot. 

Againtt  order  of  Commitaionerf.    See 
Navigable  River,  VI. 

APPREHENSION  OF  THIEVES. 

The  defendant  published  a  handbill 
stating  that  watches  and  jewellery  de- 
scribed therein  had  been  stolen  from 
his  shop,  and  that  a  reward  of  250/. 
would  be  given  to  any  person  who  would 
give  such  information  as  should  lead  to 
the  apprehension  and  conviction  of  the 
thief  or  thieves.  The  burglary  was 
committed  on  the  6th  February  j  on  the 
14th  R.  brought  one  of  the  watches  to 
the  shop  of  the  plaintiff,  a  watchmaker, 
who  gave  information  to  the  defendant, 
upon  which  R.  was  taken  into  custody 
as  a  receiver.  While  in  custody  he  told 
the  police  that  the  thieves  would  be 
found  at  a  certain  house,  where  two  of 
them  were  apprehended,  and  the  third 
subsequently,  and  the  three  were  con- 
victed of  the  burglary.  In  an  action 
to  recover  the  reward:  Held,  by  the 
Exchequer  Chamber,  affirming  the 
judgment  of  the  Queen's  Bench,  that 
the  information  given  by  the  plaintiff 
was  not  too  remote  from  the  appre- 
hension and  conviction  of  the  thieves, 
and  that  it  was  properly  left  to  the  jury 
whether  it  led  to  their  apprehension  and 
conviction  within  the  meaning  of  the 
handbill.  Tamer  v.  Walker,  on  appeal, 
314. 
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ARBITRATION. 


ARBITRATOR. 


ARBITRATION. 

1.  The  lease  of  a  farm  contained  a 
clause  that  if  the  premises  should  during 
the  term  he  sold,  W.,  the  tenant,  should, 
if  required  by  if.  the  landlord  or  the 
owners  for  the  time  being,  quit  at  six 
months  notice,  and  W.  and  H.  should 
each  appoint  a  valuer  to  estimate  the 
compensation  to  be  given  to  W.,  and 
the  valuers  should,  before  proceeding 
to  value,  name  an  umpire.  The  premises 
having  been  sold  during  the  term  and 
notice  given  to  FT.,  by  deed  between  the 

Sarties  the  amount  of  compensation  to 
e  paid  to  W.  was  referred  to  A.  and  B., 
or  such  third  person  as  they  should  by 
indorsement  thereon  before  proceeding 
to  value  appoint:  there  were  clauses 
empowering  the  arbitrators  to  examine 
the  parties  and  their  witnesses,  and  re- 
quiring the  parties  to  produce  books  &c. 
relating  to  the  matters  in  difference. 
A.  and  B.  each  named  a  person  as  urn- 
pire,  and  each  agreed  that  either  was  a 
fit  and  proper  person  ;  but  both  being 
unwilling  to  give  up  his  nominee  they 
decided  between  them  by  lot.  At  a 
meeting  agreed  upon  for  signing  the 
appointment  one  only  attended,  and  he 
signed  it  and  forwarded  it  to  the  other, 
who  signed  it  separately.  Several  meet- 
ings were  held  before  the  umpire  and 
the  arbitrators,  witnesses  were  called  on 
each  side,  and  counsel  and  attorneys 
attended.  After  the  last  meeting,  on  the 
invitation  of  W.,  the  two  arbitrators,  the 
umpire  and  W.'n  attorney  dined  with 
him.  The  umpire  afterwards  made  his 
award  in  favour  of  W.  Upon  cross 
motions  to  enforce  the  award  and  to  set 
it  aside :  Held, 

1.  That  this  was  an  arbitration  within 
The  Common  taw  Procedure  Act,  1854, 
17  &  18  Vict.  c.  125.  *.  17. 

2.  That  the  entertainment  of  the 
umpire,  though  improper,  was  not 
ground  for  setting  aside  the  award  or 
refusing  to  enforce  it,  as  it  did  not 
appear  that  there  was  any  intention  to 
corrupt  the  umpire  or  that  his  judgment 
was  influenced. 

3.  That  the  appointment  of  the  um- 
pire by  lot  from  two  persons  each  of 
whom  was  acknowledged  by  both  arbi- 
trators to  be  fit  was  valid. 


4.  That  the  signing  the  appointment 
was  not  a  judicial  act,  and  therefore 
need  not  be  done  by  the  arbitrators  at 
the  same  time  or  together.  In  the  matter 
of  an  arbitration  between  Hopper,  Barn- 
ingkam  and  rVrightson,  100. 

II.  By  sect.  15  of  The  Common  Lav 
Procedure  Act,  1854,  17  &  18  Firf. 
c.  125.,  an  arbitrator  acting  under  a 
document  authorizing  a  reference  or 
compulsory  order  of  reference,  or  under 
any  order  referring  the  award  back, 
shall  make  his  award  (unless  such  docu- 
ment or  order  contain  a  different  limit 
of  time)  within  three  months  "  after  he 
shall  have  been  appointed,  and  shall 
have  entered  on  the  reference,  &c." 
Held  that  an  award,  whether  original 
or  amended,  is  made  in  time  if  made 
within  three  months  from  holding  the 
first  meeting  for  the  purpose  of  con- 
sidering the  matters  referred,  and  that 
in  the  case  of  an  amended  award  the 
date  of  the  order  referring  it  back,  and 
not  the  date  of  original  appointment, 
was  intended.    Baker  v.  Stephens,  438. 
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ASSIGNEE. 
Of  reversion.     See  Covenant. 

ASSIGNMENT. 
See  Covenant,  I.,  IIL 
Fraudulent.    See  Bankrupt,  II. 

ASSURANCE. 
See  Marine  Insurance. 

ATTACHMENT. 
See  Evidence,  I. 
Of  debt.    See  Garnishee,  I. 


ATTORNEY. 
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857 


ATTORNEY. 
See  Evidence,  IV. 

AUTHORITY. 
See  Master  and  Servant. 

AVERAGE. 

See  General  Average. 

•     AVERMENT. 
See  Covenant,  II. 

AWARD. 

See  Arbitration. 

BAIL. 

See  Capias. 

BANKRUF1'. 

I.  The  bankrupt  and  the  plaintiff, 
his  sister,  occupied  a  dairy  farm  and 
carried  on  the  business  of  a  cowkeeper ; 
the  stock  on  the  farm  was  paid  for  by 
them  in  equal  shares,  but  tne  business 
was  to  be  carried  on  in  the  name  of  the 
bankrupt  The  bankrupt  bought  and 
sold  the  stock  from  time  to  time  for  the 
benefit  of  himself  and  the  plaintiff:  the 
household  and  farm  expenses  were  paid 
for  out  of  the  profits  of  the  business. 
A  partnership  account  was  kept  between 
the  bankrupt  and  the  plaintiff:  they 
had  no  joint  banking  account :  the 
bankrupt  was  rated  to  the  relief  of  the 
poor,  &c. ;  all  receipts  for  rates  and 
taxes  were  given,  all  business  transac- 
tions were  conducted,  all  debts  in  re- 
spect of  the  farming  business  were 
contracted,  and  all  sales  and  purchases 
were  made  in  his  name  only.  The 
plaintiff  devoted  her  whole  time  and 
labour  in  assisting  the  bankrupt  in  the 
management  of  the  joint  business,  but 
it  was  not  generally  known  that  she 
was  a  partner.  In  an  action  against 
the  assignees,  the  Court,  having  power 
to  draw  inferences  of  fact,  held,  rever- 
sing the  judgment  of  the  Queen's 
Bench,  that  the  plaintiff  was  entitled  to 
recover  her  share  of  the  partnership 
property;  for, 
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By  KeUy  C.  B.,  Keating  and  Smith 
J  J.,  and  Pigott  B.,  the  goods  of  a  part- 
nership, in  which  one  of  the  partners  is 
a  dormant  partner  and  the  sole  osten- 
sible partner  becomes  bankrupt,  do  not 
pass  to  his  assignees  under  sect.  125  of 
The  Bankrupt  Law  Consolidation  Act, 
1849,  12  &  13  Vict.  c.  106.,  as  being  in 
his  possession,  order  or  disposition  by 
the  consent  of  the  true  owner. 

By  miles  J.  and  BramweU  B. 

1.  The  fact  of  a  business  being  car- 
ried on  in  the  name  of  one  ostensible 
partner  does  not  make  a  reputed  owner- 
ship in  the  partner  whose  name  is  used. 

2.  The  bankrupt  had  not  the  sole 
possession,  order  or  disposition  of  the 
goods.  Eliza  Reynolds  v.  Bowleg  and 
another,  406. 

II.  By  the  Bankruptcy  Act,  1861, 
24  &  25  Vict.  c.  134.  s  73  ,  if  execution 
shall  be  levied  by  seizure  and  sale  of 
the  goods  of  a  trader  debtor,  upon  judg- 
ment in  an  action  for  a  debt  or  money 
demand  exceeding  50/.,  he  shall  be 
deemed  to  have  committed  an  act  of 
bankruptcy  from  the  date  of  the  seizure : 
provided  that,  unless  in  the  meantime  a 
petition  for  adjudication  of  bankruptcy 
be  presented,  the  sheriff  shall  proceed 
with  the  execution,  and  at  the  end  of 
seven  days  after  the  sale  pay  over  the 
proceeds  to  the  execution  creditor,  who 
shall  be  entitled  thereto,  notwithstand- 
ing such  act  of  bankruptcy,  unless  the 
debtor  be  adjudged  a  bankrupt  within 
fourteen  days  from  the  day  of  the  sale, 
in  which  case  the  money  received  by 
the  creditor  shall  be  paid  by  him  to  the 
assignee  under  the  bankruptcy.  The 
plaintiff,  trustee  under  a  post  nuptial 
settlement  made  by  P.,  recovered  judg- 
ment in  an  action  of  covenant  against 
him,  and  issued  a  fi.  fa.,  under  which,  on 
the  5th  June,  his  stock  in  trade  and  ma- 
chinery were  seized.  The  plaintiff  with- 
drew the  execution  on  P.  assigning  to 
him  all  his  property:  P.  was  then  in 
insolvent  circumstances,  and  ceased  to 
carry  on  his  trade.  On  the  12th  Sep- 
tember P.  was  adjudged  a  bankrupt  In 
an  action  against  the  creditors'  assignee 
the  jury  found  that  the  transaction  be- 
tween P.  and  the  plaintiff  was  bona  fide. 
Held  that  the  assignment  was  invalid, 
as  being  fraudulent  within  the  bankrupt 
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law ;  and  that  it  was  not  for  an  equiva- 
lent, as,  if  the  sheriff  had  sold,  the  cre- 
ditors might  have  obtained  an  adjudi- 
cation in  bankruptcy  within  fourteen 
days,  and  then  under  sect.  73  the  money 
could  have  been  paid  to  the  assignee 
in  bankruptcy.  Woodhouse  v.  Murray, 
464. 

III.  A  writ  of  fi.  fa.  at  the  suit  of  the 
plaintiffs  against  B.f  a  trader  at  H.t  in 
Yorkshire,  for  284/.  17'.  8<f.  was  lodged 
with  the  deputy  sheriff  of  Yorkshire  in 
London  on  the  23rd  May.  A  warrant 
was  sent  down  to  H.  by  that  night's 
post,  and  was  in  the  hands  of  T.,  the 
sheriff's  officer,  on  the  next  morning 
about  nine  o'clock.  The  attorney  for 
the  plaintiffs  had  told  the  officer  to 
expect  the  warrant  and  execute  it  at 
once.  T.  accordingly  sent  his  assistant 
with  the  warrant  to  £.'s  warehouse, 
about  400  or  500  yards  off,  who  finding 
the  door  locked  did  not  break  it  open. 
On  the  morning  of  the  24th  B.  in- 
formed Z.,  his  attorney,  of  the  writ; 
and  on  his  suggestion  a  deed  of  assign- 
ment of  J3.'s  goods  and  effects  to  trus- 
tees, who  were  themselves  creditors,  for 
the  benefit  of  his  creditors,  was  pre- 
pared and  executed  a  little  before  ten 
o'clock.  Notice  of  the  deed  was  imme- 
diately given  to  the  sheriff's  officer,  and 
he  by  direction  of  L.  took  possession  of 
the  goods  under  it.  In  an  action  against 
the  sheriff  for  a  false  return  of  nulla 
bona  the  jury  found  that  the  sheriff 
was  not  negligent  in  fact  in  not  seizing 
the  goods  on  the  24th  May.     Held, 

1.  That  the  sheriff  was  not  liable  for 
negligence  in  law  in  not  having  seized 
before  the  time  he  did. 

2.  That,  the  deed  not  being  volun- 
tary and  revocable,  the  title  to  the  goods 
vested  in  the  trustees  before  execution 
of  or  assent  to  it  expressed  by  them. 

3.  That  B.  and  nis  attorney  having 
knowledge  of  the  writ  being  in  the 
hands  of  the  sheriff,  the  trustees  must 
be  taken  to  have  knowledge  of  it  also ; 
and  therefore  under  The  Mercantile 
Law  Amendment  Act,  1856,  19  &  20 
Vict.  c.  07.  #•  1.,  they  could  not  set  up 
their  title  against  that  of  the  plaintiffs 
under  the  writ,  and  consequently  the 
sheriff  was  in  default  for  not  seizing 
the  goods  on  the  24th  May. 


4.  That  notwithstanding  The  Bank* 
ruptcy  Act,  1861,  24  &  25  Viet.  c.  134. 
*.  194.,  the  deed  though  not  registered 
could  be  used  as  evidence  of  an  act  of 
bankruptcy. 

5.  That  the  Court,  having  power  to 
draw  inferences,  would  assume  that  if 
the  sheriff  had  sold  under  the  writ  the 
creditors  would  have  obtained  an  ad- 
judication of  bankruptcy  and  recovered 
the  proceeds  of  the  sale  under  The 
Bankruptcy  Act,  1861,  24  &  25  Viet.  c. 
134.  **.  73,  74,  and  therefore  the  plain- 
tiffs had  suffered  no  damage  for  which 
they  could  recover.  Hobson  and  another 
v.  TheUusson,  476. 

IV.  The  Bankrupt  Law  Consolida- 
tion Act,  1849,  12  &  13  Viet.  e.  106. 
s.  112.,  which  grants  protection  from 
arrest  and  entitles  a  bankrupt  in  prison 
for  debt  to  be  released,  ana  sect.  113, 
which  entitles  a  bankrupt  arrested  for 
debt  to  a  penalty  for  detention  after 
production  of  a  protection  order,  are 
not  confined  to  arrest  for  debts  prove- 
able  under  the  commission.  Bancroft 
v.  Mitchell,  558. 

V.  The  penalty  for  detention  given 
by  sect.  113  is  subject  to  the  exception 
in  sect.  112  of  cases  in  which  the  bank- 
rupt is  in  prison  "  by  reason  of  a  pro- 
secution against  him  whereby  he  had 
been  convicted  of  any  offence/'    Id, 

VI.  A  commitment  under  stat.  4  &  5 
W.  4.  c.  76.  ss.  78.  99.  for  recovery  of 
the  penalty  imposed  by  stat.  43  EL  c  2. 
s.  7.  for  disobeying  an  order  of  justices 
to  maintain  a  relative  is  in  the  nature  of 
criminal  process,  and  therefore  a  bank- 
rupt in  custody  under  it  is  not  entitled 
to  protection  under  stat.  12  &  13  Vict, 
c.  106.    Id. 

VII.  Declaration  upon  a  bill  of  ex- 
change. Plea.  A  deed  of  inspectorship 
under  The  Bankruptcy  Act,  1861,  24  & 
25  Vict.  c.  134.,  between  a  debtor  and 
his  creditors,  which  contained  clauses 
(1)  that  in  case  any  dividend  should  be 
declared  before  all  the  creditors  bad 
executed  or  assented  to  the  deed  the 
inspectors  should  retain  a  sufficient  sum 
for  the  purpose  of  paying  a  dividend  to 
non-assenting  creditors  or  to  creditors 
the  amount  of  whose    dividends  had 
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not  been  ascertained,  which  should  be 
paid  to  them  upon  their  request  in 
writing :  (2)  that  the  inspectors  might 
authorise  or  require  the  debtor  to  enter 
into  or  undertake  new  contracts  in  the 
way  of  his  trade  or  business,  and  make 
advances  out  of  the  moneys  in  hand 
belonging  to  the  estate  for  that  pur- 
pose :  (3)  that  if  any  creditor  should, 
while  the  deed  was  in  force,  commence 
any  proceeding  against  the  debtor,  the 
deed  should  have  the  same  force  as  an 
order  of  discharge  in  bankruptcy,  and 
should  be  pleadable  in  bar,  and  that  a 
certificate  given  by  the  inspectors  of  the 
conclusion  of  the  winding  up  of  the 
estate  should  be  conclusive  evidence 
of  the  facts  therein  certi6ed,  and  that 
the  debtor  should  be  absolutely  re- 
leased. 

Held,  1.  In  accordance  with  Her- 
nttiewicz  v.  Jay,  6  B.  $  S.  697,  that 
clause  (1)  did  not  create  inequality  be- 
tween non-assenting  creditors  and:  cre- 
ditors whose  dividends  had  not  been 
ascertained. 

2.  That  clause  (2)  was  not  beyond 
the  true  meaning  of  sect.  192  of  The 
Bankruptcy  Act,  1861,  24  &  25  Viet. 
Cm  134.,  and  that  the  reasonableness  of 
the  provisions  was  a  matter  for  the  con- 
sideration of  the  creditors. 

3.  On  the  authority  of  Corner  v. 
Street,  H.  fy  R.  405,  that  under  clause 
(3)  the  deed  was  pleadable  in  bar  to  an 
action  by  a  creditor.  Bailey  and  others 
v.  Bowen,  734. 

VIII.  The  sheriff  is  not  justified 
under  The  Bankruptcy  Act,  1861,  24 
&  25  Vict.  c.  134. 1. 198.,  in  discharging 
a  debtor  from  arrest  under  a  ca.  sa. 
upon  the  production  of  a  certificate  of 
the  registration  of  a  composition  deed 
where  the  debt  for  which  the  ca.  sa. 
issued  did  not  accrue  till  after  the  date 
and  registration  of  the  deed.  Dignam 
t.  Baity,  744. 

IX.  In  an  action  against  the  sheriff 
for  an  escape  in  so  discharging  a  debtor, 
it  is  immaterial  whether  he  had  the 
means  of  knowing  that  the  plaintiff's 
debt  was  discharged  or  not.    Id. 

X.  As  a  ca.  sa.  contains  the  date  of 
the  judgment  and  a  certificate  of  regis- 
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tration  the  date  of  the  deed  the  sheriff 
would  have  knowledge  that  the  deed 
was  anterior  to  the  judgment.    Id. 

XI.  The  Bankruptcy  Act,  1861, 24  & 
25  Vict.  c.  134.  8*.  197,  198.,  which 
gives  a  debtor  who  has  registered  a  valid 
composition  deed  a  protection  analogous 
to  that  in  bankruptcy,  is  confined  to 
debts  affected  by  the  deed.  Rossiev. 
Bailey,  748. 

XII.  If  the  debtor  does  not  avail  him- 
self of  the  deed  by  pleading  it  so  as  to 
prevent  the  judgment,  and  execution 
issues  thereon,  he  is,  as  against  the 
plaintiff,  as  well  as  against  the  officer  of 
the  sheriff,  estopped  from  availing  him- 
self of  the  certificate .  and  preventing 
the  plaintiff  from  obtaining  the  proceeds 
of  the  execution.    Id. 


BASTARDY. 

I.  Where,  after  a  bastardy  summons 
under  stat.  7  &  8  Vict.  c.  101.  $.  3.  has 
been  dismissed  on  the  merits,  one  of 
the  defendant's  witnesses  is  convicted 
of  perjury  in  the  evidence  given  by  him 
on  that  summons,  justices  have  juris- 
diction to  make  a  bastardy  order  on  a 
second  summons.  The  Queen  v.  Mat* 
then  Gaunt,  Esq.,  and  another,  Justices 
qf  Staffordshire,  365. 

II.  Under  stat.  7  &  8  Vict.  e.  101. 
s.  3.  justices  have  jurisdiction  to  make 
an  order  of  bastardy  upon  the  putative 
father  on  proof  that  the  summons  men- 
tioned in  sect.  2  was  left  at  his  last 
place  of  abode,  notwithstanding  he  was* 
abroad  at  the  time  of  the  service  and 
never  heard  of  it  The  Queen  v.  Da- 
nutreU,  659- 


BEER. 
Sale  of.    See  Licence  to  Sell  Beer. 

BEGIN. 
Right  to,    See  Navigable  River,  Yl. 
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A  jury  summoned  under  sect.  68 
of  The  Lands  Clauses  Consolidation 
Act,  1845,  8  &  9  Vict.  c.  18.,  should 
assess  compensation  for  severance  of 
agricultural  land,  valued  as  building 
land,  on  the  assumption  that  no  re- 
medy could  be  afforded  by  accommo- 
dation works  ordered  by  justices.  The 
Queen  v.  The  Midland  and  South  Western 
Junction  Railway  Company.  Ex  parte 
Brown,  456. 

See  Poor  Rate,  IV. 


BILL. 

Of  exchange.    See  Foreign  Law. 

Of  lading.    See  Charter  Party,  I. 

Of  sale. 

I.  Affidavits  presented  at  the  office  of 
the  Masters  of  this  Court  for  obtaining 
a  renewal  of  the  registration  of  two  bills 
of  sale  under  The  Bills  of  Sale  Act,  1866, 
29  &  30  Vict  c.  96.  8.  5.,  stated  the 
original  registration  to  have  been  res- 
pectively "  on  or  about  the  6th  April, 
1858/'  and  "on  the  31st  day  of  July, 
1861  :M  the  former  was  registered  on 
the  7th  April,  1858 ;  the  latter  on  the 
30th  July,  1861.  The  officer  refused  to 
file  the  affidavits  on  the  ground  that 
they  did  not  state  the  exact  and  correct 
dates. 

1.  Held,  that  the  duty  of  the  Master 
was  ministerial,  and  therefore  the  Court 
ordered  him  to  file  the  affidavits. 

2.  Quare,  whether  the  affidavits  were 
sufficient  to  uphold  the  bills  of  sale. 
Needham  to  Johnson  and  another.  Taylor 
toBentley,  190. 

II.  The  consequence  of  avoiding  by 
an  execution  a  bill  of  sale  which  is  not 
registered  as  required  by  stat.  17  &  18 
Vict.  c.  36.  s.  1.  is  to  displace  it  alto- 
gether. Richards  v.  James.  Sharpe  v. 
James.  Spark  and  HoUingsworth,  Claim- 
ants, 302. 

III.  By  a  bill  of  sale  dated  the  12th 


April,  the  defendant  assigned  his  goods 
to  S.  This  bill  of  sale  was  not  regis- 
tered. On  the  21st  the  same  goods 
were  assigned  by  the  defendant  to  H., 
who,  on  the  11th  May,  registered  bis 
bill  of  sale.  S.  on  the  9th  May  pro- 
cured from  the  defendant  another  bill 
of  sale  for  the  same  consideration  as  the 
former,  and  registered  it  on  the  14th. 
On  the  11th  and  14th  the  sheriff  levied 
under  executions  against  the  defendant. 
Claims  being  made  by  both  S.  and  H. 
the  sheriff  took  out  an  interpleader 
summons,  and  the  execution  creditors 
being  content  to  be  barred :  Held,  that 
H.  was  entitled  to  priority  over  8. 
Id. 

IV.  The  plaintiff,  in  order  to  secure 
repayment  of  a  sum  of  money  lent  to 
him  by  the  defendants,  assigned  by 
deed  in  the  ordinary  form  of  a  bill  of 
sale  all  his  household  furniture,  &c, 
subject  to  a  proviso  for  redemption  if 
the  sum  was  paid  by  weekly  instal- 
ments: provided  that  if  the  plaintiff 
should  "  make  default  in  payment"  of 
the  sum  or  any  part  thereof  when  it 
should  become  due,  the  whole  of  the 
moneys  secured  should  be  then  imme- 
diately due  and  payable,  and  it  should 
be  lawful  for  the  defendants  to  take 
possession  of  the  goods  and  sell  them. 
The  plaintiff  being  unable  to  pay  one  of 
the  instalments  went  to  the  offices  of 
the  defendant,  a  Company  limited,  and 
saw  their  secretary,  who  consented  to 
wait  till  a  later  day;  but  before  that 
day  possession  of  the  goods  was  taken, 
and  on  a  subsequent  day,  after  the 
tender  of  a  sum  which  the  plaintiff  had 
been  told  would  be  sufficient  to  cover 
all  claim s,  the  goods  were  removed  and 
sold.  In  an  action  to  recover  damages 
for  the  seizure  and  sale :  Held, 

(1.)  That  parol  evidence  of  the  time 
having  been  enlarged  for  pay- 
ment of  the  money  was  admis- 
sible, as  it  shewed  that  there  had 
been  no  "  default"  within  the 
meaning  of  the  deed. 
(2.)  That  the  secretary  had  autho- 
rity to  bind  the  Company,  and 
therefore  the  plaintiff  was  entitled 
to  maintain  the  action.  Albert  v. 
The  Grosvenor  Investment  Com- 
pany, Limited,  664. 
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BOARD. 
Of  guardians.    See  Poor  Rate,  V. 
Of  health.    See  Public  Health,  II. 

BONA  FIDE. 
See  Navigable  River,  V. 

BREAD. 

Selling,  by  weight.    See  Selling  Bread 
by  Weight. 

BURDEN  OF  PROOF. 

See  Truch  Act. 

BURGESS  ROLL. 
See  Municipal  Corporation,  II. 

BURIAL. 

Stat.  20  &  21  Vict.  c.  81.  *.  23.  em- 
powers the  Queen  in  council,  upon  the 
representation  of  a  Secretrary  of  State, 
"  from  time  to  time  to  order  such  acts 
to  be  done  by  or  under  tbe  directions  of 
the  churchwardens  or  such  other  per- 
sons as  may  have  the  care  of  any  vaults 
or  places  of  burial,  for  preventing  them 
from  becoming  dangerous  or  injurious 
to  the  public  health  ,  and  6uch  church- 
wardens or  other  persons  shall  do  all 
acts  ordered,  and  the  expenses  incurred 
shall  be  paid  out  of  the  poor  rates  of 
the  parish,  provided  that  no  representa- 
tion shall  be  made  until  ten  days  notice 
of  the  intention  to  make  it  shall  have 
been  given  to  the  churchwardens  or 
other  persons  having  the  care  of  the 
vaults  or  places  of  burial.  From  1679* 
when  the  land  in  question  was  waste 
ground,  the  governors  of  Bridewell  Hos- 
pital held  it  under  leases  granted  from 
time  to  time  by  the  freeholder,  the  last 
of  which  expired  at  Lady  Day  1844 ; 
and  until  Lady  Day  1855  they  continued 
as  tenants  from  year  to  year.  During 
the  continuances  of  the  leases  a  portion 
of  the  land  was  used  in  the  first  instance 
as  a  burial  ground  for  the  inmates  of 
Bridewell  Hospital  who  died  there,  and 


afterwards  occasionally  for  other  persons, 
some  inhabitants  and  others  not  inhabit- 
ants of  the  precinct  of  Bridewell,  and 
burials  had,  as  far  back  as  living 
memory  went,  been  conducted  according 
to  the  forms  and  ceremonies  and  disci- 
pline of  the  Church  of  England;  but 
there  is  no  record  among  the  archives 
of  the  diocese  of  London  that  the  land 
had  ever  been  consecrated.  During 
the  leases  a  strip  on  the  east  side  of  the 
land  was  fenced  off  from  the  rest  by  a 
wooden  paling,  for  which  in  1823  was 
substituted  a  wall  and  iron  paling; 
but  in  the  leases  the  whole  was  described 
as  burial  ground.  No  burial  had  taken 
place  in  the  land  since  1844.  In 
1854  an  order  in  council  was  made, 
under  stat.  15  &  16  Vict.  c.  85.,  that 
burials  "in  the  precinct  of  Bridewell" 
should  be  discontinued.  In  1857,  the 
freeholder  demised  the  land  to  S.  for 
ninety-nine  years  and  in  1859  8.  demised 
it  to  the  plaintiff  for  fifty  years.  On  the 
23rd  July,  1859,  the  Secretary  of  State, 
under  stat.  20  &  21  Vict.  c.  81.,  issued 
a  notice  of  his  intention  to  represent  to 
the  Queen  in  council  that,  for  the  pur- 
pose of  preventing  the  burial  ground  of 
"  the  precinct  of  Bridewell,  Blacltfriars," 
(by  which  name  the  land  in  question 
was  known)  from  becoming  or  continu- 
ing dangerous  or  injurious  to  the  public 
health,  an  order  should  be  issued  for 
the  adoption  of  certain  measures  therein 
specified.  The  notice  was  addressed  to 
"  the  person  or  persons  having  the  care 
of  the  burial  ground  of  the  precinct  of 
Bridewell,  Blackfriars,"  and  was  deli- 
vered to  the  beadle  of  the  precinct,  but 
within  two  or  three  days  reached  the 
plaintiff.  On  the  12th  August  an  order 
was  made  by  the  Queen  in  council 
which  recited  a  representation  of  the 
Secretary  of  State  stating  his  opinion 
that  for  the  purpose  of  preventing  the 
place  of  burial  from  becoming  or  con- 
tinuing dangerous  or  injurious  to  the 
public  health  an  order  should  be  made 
for  the  adoption  of  the  measures  speci- 
fied, and  proceeded  to  order  the  adop- 
tion of  those  measures.  The  order  not 
being  complied  with,  the  Secretary  of 
State,  in  pursuance  of  the  power  given 
by  stat.  22  Vict,  c.l.e.l.,  directed  the 
churchwardens  of  St.  Bride,  in  which 
parish  the  burial  ground  was  situate,  to 
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do  the  acta  in  the  order  mentioned* 
which  they  accordingly  did.  In  an 
action  of  trespass  against  them :  Held, 
by  the  Exchequer  Chamber,  affirming 
the  judgment  of  the  Queen's  Bench, 

1.  That  this  was  not  a  burial  place 
within  stat  20  &  21  Vict.  c.  81.  a.  23.; 

§er  Kelly  C.  B.,  Byles,  Keating  and 
rnith  J  J.  and  Pigott  B.,  the  presumption 
being  that  it  had  never  been  consecrated ; 
and,  per  Bramwell  B.,  it  was  not  a  burial 
ground  de  facto  or  de  jure  in  use  or  in 
trust ;  and  therefore 

2.  That  the  order  of  the  Queen  in 
council  made  under  that  enactment,  and 
the  order  of  the  Secretary  of  State  made 
under  stat.  22  Vict.  c.  1.  #.  1.,  were 
without  jurisdiction ;  and 

3.  That  the  order  of  the  Secretary  of 
State  did  not  protect  the  defendants. 

4  Per  Byles  J.  A  dead  body  belongs 
to  no  one,  and  is  therefore  under  the 
protection  of  the  public.  Foster  v.  Dodd 
and  another,  842. 


BUSINESS. 
Entry  in  course  of.    See  Evidence,  II. 


CAPIAS. 

I.  Stat  43  O.  3.  e.  46.  #.  2.  enables  a 
person  arrested  upon  mesne  process 
under  a  mistake  as  to  identity,  as  well 
as  persons  properly  arrested  under  that 
Act,  to  deposit  the  debt  and  costs  in  lieu 
of  bail.  Baron  Herman  de  Mesnil  v. 
Dakin  and  another,  Sheriff1  of  Middlesex, 
650. 

II.  A.B.,  arrested  upon  a  writ  of  capias 
to  hold  to  bail  under  stat.  1  &  2  Vict. 
e.  110.  s.  2.  against  C.  D.,  while  protest- 
ing against  the  arrest,  deposited  a  sum 
of  money  for  debt  and  costs  under  stat. 
43  O.  3.  c.  46.  #.  2.  in  order  to  obtain 
his  discharge.  The  money  was  paid 
into  Court  by  the  sheriff,  and  a  sum- 
mons served  upon  A.  B.  by  the  plaintiff 
in  the  action  to  shew  cause  why  the 
money  should  not  be  paid  over  to  him  ; 
no  cause  being  shewn  an  order  was 
made  for  payment  of  the  money  to  the 
plaintiff.  Held,  that  A.  B.  could  recover 
back  the  money  from  the  sheriff.  Id. 


CARRIER 
See  Company,  Railway,  III.,  IV. 

CATTLE. 
Slaughtering.    See  Public  Health,  I. 

CERTIFICATE. 

Of  registration  of  composition  deed. 
See  Bankrupt,  IIL,  VIII,  IX.,  X., 
XI.,  XII. 

CHARGE. 
See  Garnishee,  II. 

CHARTERPARTY. 

I.  A  ship  went  to  Oporto  under  a 
charterparty  entered  into  between  her 
master  on  behalf  of  the  owners  and  #, 
by  which  the  master  contracted  to  load 
at  Oporto  from  the  factors  of  the  aflreigb- 
ters  a  full  cargo  of  wine  or  other  mer- 
chandise, and  to  carry  the  same  to  a 
safe  port  in  the  United  Kingdom :  thould 
the  cargo  consist  of  wine,  the  freight  wu 
to  be  18*.  per  ton  of  252  gallons ;  should 
other  goods  than  wine  be  shipped  the 
freight  was  to  be  at  the  same  rate  on 
the  quantity  of  wine  the  vessel  would 
have  carried,  to  be  stated  by  a  stevedore 
to  be  agreed  upon  by  the  charterer*! 
agents  and  the  master.  The  cargo  was 
"  to  be  brought  to  and  taken  from  along- 
side the  vessel  at  the  merchant'!  risk 
and  expense."  The  captain  was  "to 
sign  bills  of  lading,  if  required,  at  any 
rate  of  freight,  without  prejudice  to  the 
charter."  Theship  waa"tobeaddresied 
to  the  charterer's  agents  at  Oporto  on 
usual  terms."  The  ship  proceeded  to 
Oporto  consigned  to  the  agents  of  the 
charterer ;  she  was  by  them  pot  up  aa  a 
general  ship;  the  plaintiffs  delivered 
their  goods  on  board  without  any  know- 
ledge of  the  ship  being  chartered.  Bills 
of  lading  for  the  goods  were  signed  by 
the  master  in  the  usual  form.  The  cargo 
was  stowed  by  stevedores  employed  and 
paid  by  the  charterer's  agents,  hot  the 
amount  so  paid  by  the  latter  wu  repaid 
to  them  by  the  master.    In  an  action  b? 
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the  plaintiffs  against  the  owner*  of  the 
ship  for  damage  done  to  the  goods  by 
reason  of  im proper  stowage,  Held, 

1 .  That  the  plaintiffs,  having  delivered 
the  goods  to  be  carried  in  ignorance  of 
the  ship  being  chartered,  and  having 
dealt  with  the  master  as  clothed  with 
the  ordinary  authority  of  a  master  to 
receive  goods  and  give  bills  of  lading  on 
behalf  of  his  owners,  were  entitled  to 
look  to  the  owners  as  responsible  for 
their  safe  carriage. 

2.  That  the  fact  of  the  stevedores  by 
whom  the  cargo  was  loaded  being  ap- 
pointed by  the  charterer's  agents  did 
not  alter  the  liability  of  the  ship  owners, 
as  in  the  absence  of  any  special  agree- 
ment the  stowage  of  the  goods  formed 
part  of  the  obligation  which  they  took 
upon  themselves. 

3.  Quaere,  whether  the  charterer  also 
would  not  have  been  liable  if  an  action 
had  been  brought  against  him  ?  Sonde- 
man  and  others  v.  Scurr  and  others,  50. 

II.  Held  by  this  Court,  and  affirmed 
by  the  Exch.  Chamber,  that  the  excep- 
tion in  a  charterparty,  whereby  a  certain 
number  of  laying  days  is  allowed  to  the 
charterer,  that  "  detention  by  ice"  is  not 
to  be  reckoned  as  such,  applies  where 
the  ice  not  onlv  renders  access  to  the 
ship  impracticable  in  the  port  itself,  but 
blocks  up  a  river  by  means  of  which 
alone  the  intended  cargo  can  be  con- 
veyed to  the  port.    Hudson  v.  Ede,  631. 

See  also  Stamp. 

CHARTERER. 
See  Charterparty. 

CHURCHWARDEN. 
See  Burial. 

CLAIM  OF  RIGHT. 
See  Navigable  River,  V. 

CLERK  OF  THE  PEACE. 
See  Company,  Railway,  II. 


COALS. 

See  General  Average. 

COMMISSION. 
To  examine  witnesses.    See  Witness. 

COMMISSIONERS. 


ppeal  against  order  of. 
River,  VL 


See  Navigable 


COMMITMENT. 
For  penalty.    See  Bankrupt,  V.,  VI. 

COMMON. 
Right  of.    See  Poor  Rate,  III. 

COMMUNICATION. 
Privileged.    See  Privileged  Publication. 

COMPANY. 
Joint  stock. 

I.  By  the  Companies  Clauses  Con- 
solidation Act,  1845,  8  &  9  Vict.  e.  16. 
s.  16., "  no  shareholder  shall  be  entitled 
to  transfer  any  share,  after  any  call 
shall  have  been  made  in  respect  thereof, 
until  he  shall  have  paid  such  call,  nor 
until  he  shall  have  paid  all  calls  for  the 
time  being  due  on  every  share  held  by 
him/'  In  1847  the  holder  of  original 
shares  in  a  railway  Company,  on  which 
he  had  paid  calls,  nad  allotted  to  him  in 
respect  of  his  shares  new  preference 
shares ;  these  shares  were  all  paid  up. 
During  1848  and  1849  five  calls  were 
made  on  the  original  shares,  and  were 
not  paid.  While  the  first  and  second 
calls  were  unpaid  he  sold  twenty  of  the 
new  shares,  and  the  transfer  was  regis- 
tered. In  January,  1856,  the  remaining 
new  shares  were  converted  into  stock. 
In  May,  1856,  he  sold  to  the  plaintiff  a 
portion  of  the  stock,  and  executed  a 
transfer  deed.  Held,  affirming  the  judg- 
ment of  the  Court  of  Queen's  Bench, 
that  sect.  16  applied  only  to  shares  on 
which  a  call  could  be  made,  and  there* 
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fore  the  Company  was  bound  to  regis- 
ter the  transfer  deed  though  the  calls 
on  the  original  shares  were  unpaid. 
Hubbersty  v.  The  Manchester,  Sheffield 
and  Lincolnshire  Railway  Company,  420. 

II.  The  Court  will  not  make  order 
for  a  scire  facias  against  a  shareholder 
in  a  joint  stock  Company  under  The 
Companies  Clauses  Consolidation  Act, 
8  &  9  Vict.  c.  16.  s.  36. ,  where  it  ap- 
pears that  another  creditor  of  the  Com- 
pany has  already  obtained  a  scire  facias 
to  the  full  amount  of  the  shareholder's 
shares  in  the  Company,  and  received 
payment  under  the  same.  Kernaghan 
and  another  y.  The  Dublin  Trunk  Con- 
necting Railway  Company.  Em  parte 
The  Rev.  Charles  Caldecott  James,  773. 

Authority  of  secretary  to  bind.     See 
Bill  qf  Sale,  IV. 

Railway. 

I.  The  Railways  Clauses  Consolida- 
tion Act,  1845,  8  &  9  Vict.  c.  20.  s.  16., 
enacts  that "  subject  to  the  provisions 
and  restrictions  in  this  and  the  special 
Act,  &c  it  shall  be  lawful  for  the  Com- 
pany, for  the  purpose  of  constructing 
the  railway,  &c,  to  execute  certain 
works,  among  which  are  to  "  divert  or 
alter,  as  well  temporarily  as  perma- 
nently, the  course  of  any  roads,  streets, 
or  ways,  or  raise  or  sink  the  level  of 
any  roads,  streets,  or  ways,  in  order  the 
more  conveniently  to  carry  the  same 
over  or  under  or  by  the  side  of  the 
railway,  as  they  may  think  proper; 
*  *  *  and  they  may  do  all  other  acts 
necessary  for  making,  maintaining, 
altering,  or  repairing,  and  using  the 
railway."  Held,  that  the  powers  here 
conferred  must  be  understood  as  re- 
stricted to  such  acts  as  are  necessary  to 
the  construction  of  the  railway,  and  do 
not  extend  to  acts  done  for  the  saving 
of  expense  or  inconvenience  to  the  Com- 
pany. The  Queen,  on  the  Prosecution  of 
the  Ecclesiastical  Commissioners  for  Eng- 
land y.  The  Wycombe  Railway  Company, 
259- 

II.  The  plans  and  sections  of  a  pro- 
posed railway  deposited  with  the  clerks 
of  the  peace  indicating  the  works  pro- 
posed to  be  affected  in  constructing  the 


line  give  no  authority  to  the  Company 
to  carry  those  works  into  effect,  except 
so  far  as  they  are  authorised  by  The 
Railways  Clauses  Consolidation  Act, 
1845,  8  &  9  Vict.  c.  20.,  or  the  special 
Act  regulating  the  Company  :  confirm- 
ing the  decision  in  The  Attorney  General 
y.  The  Great  Northern  Railway  Com- 
pany, ADeQ.fy  8. 75.    Id. 

III.  By  stat  7  &  8  Vict.  c.  85.  s.  6. 
railway  Companies  are  required  to  run 
one  train  on  every  week  day  for  third 
class    passengers,   by  which    children 
under  three  years  of  age  accompanying 
passengers  by  such  train  shall  be  taken 
without  charge,  and  between  three  and 
twelve  years  of  age  at  half  the  charge 
for  an  adult  passenger.    The  plaintiff,  a 
child  between  the  ages  of  three  and 
twelve  years,  was  taken  by  its  mother 
in  one  of  these  trains  on  the  defendants' 
railway.    She  took  a  ticket  for  herself 
but  not  for  the  plaintiff,  without  how- 
ever any  intention  on  her  part  to  de- 
fraud the  Company.    Held,  that  the 
plaintiff  was  entitled  to  recover  for  per- 
sonal injury  received  on  the  journey 
through  the  negligence  of  the  defen- 
dants :  per  Cockburn  C.  J.,  Shee  and 
Lush  JJ.,  on  the  ground  that  there  was 
a  contract  to  carry  the  mother  and  the 
plaintiff;    per   Blachbum    J.,   on  the 
ground  of  a  duty  in  the  Company  to 
carry  the  plaintiff  safely.     Austin  v. 
Great  Western  Railway  Company,  327. 

IV.  Railway  Companies  who  under- 
take to  carry  passengers  for  hire,  al- 
though bound  to  use  the  utmost  care, 
skill  and  vigilance  in  every  thing  that 
concerns  the  safety  of  the  passengers, 
do  not  warrant  the  roadworthiness  of 
the  carriages  they  employ,  and  conse- 
quently are  not  responsible  for  an  acci- 
aent  to  a  passenger  arising  from  a  latent 
defect  in  the  wheel  of  one  of  their  car- 
riages, such  as  no  care  or  skill  could 
detect;  per  Mellor  and  Lush  JJ.;  dis- 
sentiente  Blachbum  J.  Redhead  v.  Tk 
Midland  Railway  Company,  371* 

V.  Under  sects.  68  and  69  of  The 
Railways  Clauses  Consolidation  Act, 
1845,  8  &  9  Vict.  c.  20.,  justices  have 
power  only  to  order  accommodation 
works  with  reference  to  the  present  dm 
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of  the  land,  not  prospectively.  The 
Queen  ▼.  The  Midland  and  South  Wes- 
tern Junction  Railway  Company.  Ex 
parte  Brown,  456. 

COMPENSATION. 
Covenant  for.    See  Covenant,  III. 

COMPOSITION  DEED. 

A  corrupt  bargain  between  a  debtor 
and  some  of  his  creditors,  whereby  they 
are  induced  to  execute  a  composition 
deed,  renders  the  deed  void  aa  a  fraud 
again st  a  creditor  not  party  to  it :  and 
it  is  not  necessary  that  it  be  any  part  of 
the  corrupt  bargain  that  the  preferred 
creditors  are  to  have  an  undue  share 
of  the  assets  of  the  debtor.  Dauglish 
and  others  v.  Tennent,  1. 


Registration  of. 
X..XL 


See  Bankrupt,  VIII., 


CONCEALMENT. 
Fraudulent.    See  Marine  Insurance. 

CONCLUSIVE  EVIDENCE. 
See  Evidence,  III.    Bankrupt,  VII. 

CONSECRATION. 
Of  burial  ground.    See  Burial. 

CONTINUANCE. 
Of  life  estate.    See  Covenant,  II. 

CONTRACT. 

I.  A  fraudulent  representation  as 
to  any  part  of  that  which  induces  a 
party  to  enter  into  a  contract  authorizes 
a  rescission  of  the  contract.  Lord  Gil- 
bert  Kennedy  v.  The  Panama,  New  Zea- 
land and  Australian  Royal  Mail  Com' 
pony.  The  Panama,  New  Zealand  and 
Australian  Royal  Mail  Company  v.  Lord 
Gilbert  Kennedy,  571. 

II.  Aliter,  where  there  has  been 
an  innocent  misrepresentation  or  mis- 
apprehension, unless  it  is  as  to  the  sub- 


stance of  the  whole  consideration, 
going  as  it  were  to  the  root  of  the 
matter.    Id. 

CONTRACTOR. 
See  Metropolis  Management,  III. 

CONVICTION. 

See  Previous  Conviction. 

COPY. 

Of  letter  by  machine.  See  Evidence,  II. 

CORPORATION,  MUNICIPAL. 
See  Municipal  Corporation.    Poor  Rate, 

CORRUPT  BARGAIN. 
See  Composition  Deed. 

COUNCIL. 
Order  in.    See  Burial 

COUNCILLOR  OF  BOROUGH. 
See  Municipal  Corporation. 

COUNTY. 
Assize  Courts.     See  Poor  Rate,  VII., 

COURSE  OF  BUSINESS. 
Entry  in.    See  Evidence,  II. 

COURT. 

Discretion  of.    See  Municipal  Corpora- 
tion, II. 

COVENANT. 

I.  By  deed  dated  March  1st,  1832,  the 
defendant  leased  a  farm  for  fourteen 
years ;  the  lease  contained  a  proviso  for 
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re-entry  bythe  lessor  if  the  lessees  should 
assign  without  his  licence,  and  a  cove- 
nant by  the  lessees  not  to  assign ;  also  a 
covenant  by  the  lessor  at  the  expiration 
of  the  demise  to  pay  for  certain  things 
at  a  valuation.  After  the  expiration  of 
the  term  the  lessees  continued  to  occupy 
the  farm  as  tenants  from  year  to  year  on 
the  terms  of  the  lease.  In  1864  they,  by 
deed,  assigned  their  interest  in  the  farm 
with  their  farming  stock  and  "valua- 
tions" to  the  plaintiff,  in  order  to  raise  a 
sum  of  money  to  be  paid  to  their  credi- 
tors under  a  composition  deed  executed 
at  the  same  time.  The  plaintiff  entered 
into  occupation  of  the  farm  but  never 
paid  rent.  On  the  18th  March,  the  de- 
fendant having  no  knowledge  of  the 
assignment,  gave  the  lessees  notice  to 
quit,  and  the  plaintiff,  as  assignee,  gave 
him  a  similar  notice.  Held,  that  the 
plaintiff  could  not  maintain  an  action 
against  the  defendant  on  the  covenant 
for  a  valuation :  per  Mellor  and  Lush  J  J., 
on  the  ground  that  there  was  no  new 
contract  between  the  plaintiff  and  de- 
fendant, and  that  the  nght  of  action  did 
sot  pass  from  the  lessees  to  the  plain- 
tiff by  the  assignment  of  the  tenancy 
created  by  parol  between  the  lessor  and 
lessees ;  per  Shee  J.,  on  the  ground  that 
the  lessees,  having  no  right  to  assign 
without  the  licence  of  the  lessor,  could 
not  transfer  any  interest  to  the  plain- 
tiff.   Elliott  v.  Johnson,  38. 

II.  Declaration  stated  that  C,  being 
seised  of  lands  after  mentioned  to  have 
been  granted  and  demised  to  the  de- 
fendant for  an  estate  beyond  the  term 
demised  to  the  defendant,  to  wit  for  the 
term  of  his  life,  granted  and  demised 
to  the  defendant  for  a  term  of  years  the 
exclusive  right  and  licence  to  shoot,  kill 
and  take  the  game  upon  those  lands, 
together  with » the  use  of  a  cottage  on 
them  for  a  keeper,  and  the  defendant 
covenanted  that  he  would  keep  a  person 
on  the  estate  for  the  purpose  of  pre- 
serving the  game,  and  at  the  end  of  the 
term  he  would  leave  the  estate  as  well 
stocked  with  game  as  it  then  was ;  that 
the  defendant  entered  upon,  occupied 
and  enjoyed  the  lands  &c.  for  the  term, 
which  had  ended,  and  that  during  the 
term  C.  assigned  his  reversion  to  the 
plaintiffs.    Averment,  that  C.  and  the 


plaintiffs  did  all  things  necessary  on 
their  parts.  Breach,  that  the  defendant 
did  not  at  the  end  of  the  term  leave  the 
estate  as  well  stocked  with  game  as  it 
was  at  the  time  of  making  the  grant 
Held, 

1.  That  the  deed  granted  an  incorpo- 
real hereditament. 

2.  That  the  covenant  touched  the 
land,  and  therefore  ran  with  the  land, 
and  the  plaintiffs  by  virtue  of  stat.  32 
H.  8.  c.  34.  s.  1.  could  sue  upon  it. 

3.  That  the  declaration  contained  a 
sufficient  averment  of  the  continuance 
of  the  life  estate  of  C.  Hooper  and  an- 
other v.  Clark,  150. 

III.  By  deed  in  1857.  reciting  the  will 
of  8,  under  which  the  defendant  became 
tenant  for  life  of   the  W.  estate,  the 
trustees  of  the  defendant  conveyed  lands 
at  S.,  part  of  that  estate,  to  R.  in  fee, 
reserving   the    coal    thereunder,   with 
power  to  work  and  carry  away  the  same, 
the  defendant  or  the  person  or  persons 
for  the  time  being  entitled  thereto,  and 
his  and  their  assigns,  paying  to  JR.,  bis 
heirs    and    assigns,  compensation  for 
damage  sustained  thereby ;  and  the  de- 
fendant covenanted  that,  notwithstand- 
ing any  act  done  by  him  or  &  to  the 
contrary,  the  trustees  had  power  to  grant 
and  release  the  lands;   and  that  free 
from  incumbrances  created  by  the  de- 
fendant or  any  of  his  ancestors  or  testa- 
tors, or  any  person  rightfully  claiming 
under  him  or  them.    In  1859  the  plain- 
tiff became  the  owner  of   a  portion  of 
the  lands.    In  1844  S.  had  granted  a 
lease  of  mines  under  the  lands  at  &, 
whereby  the    lessees  covenanted  that 
they  would  work  and  carry  on  the  col- 
liery,  coal  mines   and  seams  of  coal 
thereby  demised  in  a  fair,  proper  and 
orderly  manner,  and  according  to  the 
best  and    most   approved    method  of 
working  collieries  of  a  like  nature  on 
the  rivers  Tyne  and  Wear,  and  so  as  to 
produce  with  safety  the  greatest  auantity 
of  merchantable  coals  from  ana  out  of 
each    and    every  the  workable  seams 
thereof,  and  would  not  knowingly  do  or 
suffer  to  be  done  any  wilful  or  negligent 
act,  matter  or  thing  whatsoever,  which 
might  hazard  or  endanger  the  colliery, 
coal  mines  or  seams  of  coal,  or  which 
might  bring  any  creep  or  thrust  upon 
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them,  or  occasion  any  loss,  damage  or 
detriment  thereto,  or  which  might  tend 
to  hinder,  stop,  or'obstruct  any  of  the 
watercourses,  air  courses,  passages  or 
drifts  which  should  be  in  or  belonging 
to  the  same.  The  lessees  also  cove- 
nanted not  to  sink  pits  within  200  yards 
of  any  dwelling  house,  building  or  farm 
yard  erected  or  to  be  erected  upon  the 
lands  without  consent  in  writing,  and  to 
leave  unwrought  the  coal  under  the 
mansion  house  and  park  and  other  parts 
of  the  superincumbent  lands,  but  not 
including  the  lands  at  S.  The  lease 
contained  other  covenants  for  the  secu- 
rity or  benefit  of  portions  of  the  sur- 
face, not  including  the  lands  at  S.,  and 
for  making  compensation  for  damage. 
Dwelling  houses  had  been  built  upon  the 
lands  at  8.  after  the  purchase  by  JR., 
and  the  lessees  had  so  worked  the  mines 
as  to  cause  portions  of  the  lands -to 
subside  and  sink,  and  the  dwelling 
houses  and  their  foundations  to  be 
weakened,  cracked,  injured,  &c.  In  an 
action  by  the  plaintiff,  upon  the  cove- 
nant to  pay  compensation  and  the 
covenant  for  title  contained  in  the  deed 
of  1837,  the  jury  having  found  that  the 
lessees  had  worked  the  mines  according 
to  the  best  and  most  approved  method 
of  working  collieries  or  the  like  nature 
on  the  Tj/ne  and  Wear,  and  that  (he 
sinking  of  the  land  was  not  caused  by 
the  weight  of  the  houses :  Held, 

1.  By  the  Queen's  Bench.  That  the 
plaintiff  was  not  entitled  to  recover  on 
the  covenant  for  compensation. 

2.  By  the  Exchequer  Chamber,  af- 
firming the  judgment  of  the  Queen's 
Bench,  which  followed  a  decision  of 
Wood  V.  C,  in  Shafto  v.  Johnson  (not 
reported,  but  see  p.  252),  that  the  les- 
sees were  not  only  authorized  but  bound 
so  to  work  the  mines  as  to  obtain  there- 
from the  largest  quantity  of  coals  that 
could  be  gotten  consistently  with  the 
safety  of  the  mines,  and  without  regard 
to  the  safety  of  any  dwelling  house 
which  might  be  erected  after  the  date  of 
the  lease  upon  any  portion  of  the  sur- 
face not  specially  protected  bv  any  of 
its  provisions ;  and  therefore  the  cove- 
nant for  title  was  broken  by  the  grant 
of  the  prior  lease.  Taylor  v.  Skqflo, 
228. 


CREDITOR. 
See  BanAr^UI.,  III.,  VII. 

CROWN. 

Property  occupied  by  for  public  service. 
See  Poor  Jfc/e,  VI.,  VII. 

CURATE'S  SALARY. 
See  Poor  Rate,  IX. 

DAM. 
See  Navigable  River,  IV.,  VI. 

DAMAGE. 

See  Covenant,  III.    Payment  after  Ac- 
tion. 

DEAD  BODY. 
See  Burial. 

DEBT  UNDER  SEAL. 
Default  in  payment  of.  See  Default. 

DECEASED  CLERK. 
Letter  written  by.    See  Evidence,  II. 

DECLARATION. 
Against  interest.    See  Evidence,  II. 

DEDUCTION. 
From  wages.    See  Truck  Act. 

DEED. 
Of  inspectorship.     See  Bankrupt,  Vlf. 
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DEFAMATION. 


DOCUMENTS. 


DEFAMATION. 
See  Privileged  Publication. 

DEFAULT. 
In  payment. 

Default  in  payment  of  a  debt  due 
under  seal  means  an  omission  to -pay 
contrary  to  the  terms  of  the  deed,  and 
without  the  concurrence  of  the  creditor. 
Albert  v.  The  Grosvenor  Investment  Com- 
pany, Limited,  664. 

DEPOSIT. 
Of  money  in  lieu  of  bail.    See  Capias. 

DEPOSITING. 

Plans  and  sections.  See  Company,  Rail- 
way, II. 

DEPOSITION. 
See  Witness.  I 

DETENTION  BY  ICE. 
See  Charterparty,  II. 

DIRECTORS. 
Of  public  Company.   See  Evidence,  I. 

DISBURSEMENT. 

See  General  Average. 

DISCRETION. 
Of  Court.    See  Municipal  Corporation, 

DISPUTING  WILL. 
Notice  of.    See  Evidence,  III.,  IV. 

DISTRESS. 
See  Landlord  and  Tenant. 


DOCUMENTS. 
Discovery  of.    See  Evidence,  V. 

DORMANT. 
Partner.    See  Bankrupt,  I. 

DUTY. 

Ministerial.    See  Bill  of  Sale,  I. 

Of  Master  of  Court.    See  BUI  of  Sale, 
I. 

EASEMENT. 
See  Navigable  River,  II.,  IV. 

EJECTMENT. 

See  Evidence,  Ul.,IV.  Staying  Proceed- 
ings, IL 

ELECTION. 

Of   town    councillor.      See  Municipal 
Corporation. 

ELECTRIC  TELEGRAPH. 
See  Marine  Insurance,  II. 

ENCLOSED  GARDEN. 
See  Ground  Set  Apart. 

ENTRY. 
In  course  of  business.  See  Evidtnce,  II* 

EQUITABLE. 
Jurisdiction.    See  Witness,  IIL 

ESTOPPEL. 
See  Bankrupt,  XII. 
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EVIDENCE. 

I.  An  order  having  been  made  by  the 
Court  of  Chancery  under  The  Compa- 
nies Act,  1862,  25  &  26  Vict.  c.  89.,  for 
the  compulsorily  winding  up  of  a  Com- 
pany and  the  appointment  of  an  official 
liquidator,  he,  in  pursuance  of  an  order 
of  the  same  Court,  brought  an  action 
in  the  name  of  the  Company  against  a 
shareholder  for  arrears  of  calls.  The 
defendant  obtained  a  Judge's  order  to 
deliver  interrogatories  to  the  directors 
under  The  Common  Law  Procedure  Act, 
1854,  17  &  18  Vict.  c.  125.  ».  51.,  which 
enacts  that  either  party  to  a  cause  may 
deliver  interrogatories  to  the  opposite 
party,  "  and  require  such  party,  or  in 
the  case  of  a  body  corporate  any  of  the 
officers  of  such  body  corporate,"  to  an- 
swer them,  and  subsequently  another 
Judge's  order  to  stay  proceedings  in  the 
action  until  answers  were  given. 

1.  The  Court  refused  an  application 
by  the  official  liquidator  to  set  aside  the 
orders. 

2.  Held,  that  the  directors  of  the 
Company,  at  the  time  when  the  order 
for  winding  up  was  made,  were  "  offi- 
cers" within  the  meaning  of  this 
section. 

3.  Held,  that  an  attachment  against 
them  for  not  answering  the  interroga- 
tories might  be  granted  at  the  instance 
of  the  official  liquidator.  The  Madrid 
Bank,  Limited,  v.  Bay  ley,  29. 

II.  In  an  action  to  recover  the  ba- 
lance on  consignments  of  goods  by  the 
defendant  to  the  plaintiffs  to  be  sold  in 
India,  it  appeared  that  the  transaction 
took  place  viva  voce  between  him  and 
B.,  managing  clerk  of  the  plaintiffs, 
who  carried  on  business  in  London,  Li- 
verpool and  Calcutta.  B.%  who  was  since 
deceased,  managed  their  business  at 
Liverpool  The  contention  of  the  de- 
fendant being  that  the  transaction  was 
a   sale  and    not    a   consignment,  the 

Elaintiffs  put  in  evidence  a  copy  taken 
y  machine  of  a  letter,  which  was  lost, 
written  in  the  course  of  business  by  B. 
to  the  plaintiffs,  giving  an  account  of 
the  transaction,  and  enclosing  invoices 
of  the  goods  and  a  draft  of  the  de- 
fendant.   And  in  order  to  prove  the 


balance  they  put  in  evidence  an  account 
current  of  the  sales  prepared  from  the 
account  sales  received  from  their  cor- 
respondents in  India,  which  were  lost. 
Held, 

1.  That  if  the  letter  was  admissible 
in  evidence,  this  copy  was  good  secon- 
dary evidence ;  but 

2.  That  the  letter  itself  was  not  ad- 
missible in  evidence  either  as  containing 
a  declaration  against  pecuniary  interest 
or  as  being  the  entry  of  an  act  which  it 
was  the  clerk's  duty  to  do  and  to 
record. 

3.  Sembh,  the  account  sales  were 
prima  facie  evidence  of  the  amount 
realized  by  the  sale  of  the  goods  in 
India.    Smith  and  others  v.  Blakey,  157. 

III.  In  ejectment  by  the  heir  at  law 
against  the  devisee,  the  defendant 
served  on  the  plaintiff,  under  stat. 
20  &  21  Vict.  c.  77.  '.  64.,  a  notice, 
addressed  to  her  and  her  attorney,  that 
he  intended  at  the  trial  "  to  adduce  in 
evidence  the  probate  of  the  will  as 
proof  of  the  devise."  The  plaintiff  did 
not  within  four  days  of  the  receipt  of 
that  notice  give  notice  to  the  defendant 
that  she  disputed  the  validity  of  the 
will.  At  the  trial  the  defendant  pro- 
duced the  probate  of  the  will,  duly 
stamped  with  the  seal  of  the  Probate 
Court. 

Held,  reversing  the  judgment  of  the 
Court  of  Queen's  Bench,  that  the  pro- 
bate was  not  conclusive  evidence  of  the 
validity  and  contents  of  the  will.  Bar- 
raclough  v.  Greenough,  623. 

IV.  Semble,  that  the  notice  ought  to 
be  served  on  the  attorney  or  his  London 
agent,  and  not  merely  on  the  party.   Id. 

V.  Action  by  executors  under  stat. 
9  &  10  Vict.  c.  93.  for  the  benefit  of  the 
widow  and  children  of  B.,  whose  death 
was  occasioned  by  the  negligence  of  the 
defendants,  a  railway  Company.  Plea, 
that  the  defendants  had  paid  to  B.  in 
his  lifetime  75/.  in  satisfaction  and  dis- 
charge of  all  claim 8.  Upon  an  order 
under  The  Common  Law  Procedure  Act, 
1854,  17  &  18  Vict.  c.  125.  ».  50,  for 
discovery  of  documents  relating  to  the 
matter  in  dispute  obtained  by  the  plain- 
tiffs :  Held,  that  reports  of  a  clerk  in 
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EXCHANGE. 


FRAUD. 


the  office  of  the  secretary  of  the  de- 
fendants sent  by  them  to  the  deceased 
to  communicate  with  him  respecting  the 
accident,  and  of  the  medical  officer  of 
the  defendants  employed  by  them  to 
visit  the  deceased  respecting  his  exami- 
nation of  the  deceased  connected  with 
the  accident,  were  not  privileged  com- 
munications. Baker  and  others,  Execu- 
trix and  Executors  of  Baker,  deceased,  v. 
The  London  and  South  Western  Railway 
Company,  645. 


See  BiU  of  Sale,  IV. 
Thieves. 


Apprehension  of 


EXCHANGE. 
Bill  of.    See  Foreign  Law. 

EXCISEABLE  LIQUORS. 
See  Licensed  Victualler. 


EXECUTION. 

See  Bankrupt,  II.,  III.    BiU  of  Sale, 
III.,  IV. 


FALSE  IMPRISONMENT. 
See  Master  and  Servant,  II. 

FALSE  RETURN. 
See  Bankrupt,  UL 

FISHING. 
See  Navigable  River. 

FOREIGN  LAW. 

A  bill  of  exchange  drawn,  accepted 
and  payable  in  England,  was  indorsed 
in  France  according  to  English  law,  but 
not  according  to  the  law  of  France. 
The  drawer,  who  was  the  indorser,  and 
the  indorsee,  were  when  the  bill  was 
made  and  indorsed  subjects  of  France, 
resident  and  domiciled  there. 


1.  Held,  that  the  contract  of  the  ac- 
ceptor must  be  governed  by  the  law  of 
England,  and  therefore  the  indorsee 
could  maintain  an  action  in  England 
against  the  acceptor. 

2.  Qiuere,  whether  the  indorsee  could 
sue  the  indorser  in  France.  Lebel  and 
another  v.  Tucker,  830. 


FRAUD. 
See  Composition  Deed. 

FRAUDULENT. 
Assignment    See  Bankrupt,  II. 

Concealment.    See  Marine  Insurance. 

Representation.    See  Contract. 

FREEMEN. 
See  Poor  Rate,  UL 

FRIENDLY  SOCIETY. 

I.  Where  a  Friendly  Society  is  es- 
tablished for  purposes  which,  in  the 
main,  are  the  purposes  of  a  trades 
union,  it  is  not  entitled  to  the  protec- 
tion of  the  Friendly  Societies  Act,  18  & 
19  Vict.  c.  63.  Hornby,  appellant,  Close, 
respondent,  175. 

II.  Such  a  Society  is  illegal  in  the 
sense  of  being  void,  but  semble  it  is 
not  indictable.    Id. 

III.  The  Rules  and  Regulations  of  a 
Benefit  Society  contained  the  following. 
"  Rule  28.  Piece  work.— Piece  work 
disputes  and  benefits  from  contingent 
fund.  Sect.  1.  That  in  districts  where 
members  are  compelled  to  work  piece 
work,  and  it  be  proved  to  the  satisfac- 
tion of  the  executive  council  that  the 
firm  is  reducing  the  prices  below  the 
usual  and  reasonable  prices,  they  shall 
allow  the  men  resisting  the  reduction 
seven  shillings  per  week  for  two  weeks 
after  being  out  six  days ;  after  which 
they  shall  receive  their  travelling  cards, 
according  to  rale  20.     Sect.  2.  That 


GAME. 

anv   member  or  members  in  a  shop, 
either  on  piece  work  or  day  work,  where 
a    dispute  arises    connected  with   our 
trade  or  Society,  no  member  or  mem- 
bers  shall  be  allowed  to  call  at  such 
shop    or  shops  after  being    made  -  ac- 
quainted with  such  dispute,  or,  for  doing 
bo,  to  be  fined  the  sum  of  ten  shillings. 
And  that  any  member  of  this  Society, 
either  angle  iron  smith,  plater,  rivetter, 
or  holder  up,  encouraging  any  holder 
up  or  labourer  to  violate  this  rule  by 
allowing  him  to  practice  with  his  tools, 
or  otherwise  instructing  bim  in  other 
branches  of  the  trade,  contrary  to  these 
rules,  shall,  on  proof  thereof,  be  fined 
for  the  first  offence  five  shillings,  for  the 
second  ten  shillings,  and  for  the  third 
to  be  expelled  the  Society.    Rule  29.— 
Disputes  on  day  work  and    benefits. 
Sect.  1.  Should  a  dispute  arise  in  any 
shop,  the  members  of  that  shop  shall 
make  it  known  to  their  branch,  which, 
if  it  only  affects  the  interest  of  two  or 
three  members,   such  branch  to  have 
power  to  settle  it,  and  grant  to  members 
wishing  to  travel  12*.  cards  or  12*.  per 
week  donation.    But  should  a  general 
dispute  arise  in  any  shop,  which  can- 
not be  amicably  settled  bv  the  branch, 
it   shall  be   referred  to  the  executive 
council,  who  shall  give  them  instruc- 
tions  on    the    subject.    All  members 
losing  their  employment  through  such 
disputes,  after  being  sanctioned  by  the 
executive,  shall  receive  the  sum  of  12*. 
per  week  so  long  as  they  remain  out  of 
employment.    This  rule  to  be  applied 
to  all   disputes,  excepting  the  settle* 
ment  of  piece  work  prices.     Rule  42. 
Sect.  1  (part  of).    Any  member  using 
his  influence  to  obtain  employment  for 
a  non-member  shall  be  fined  for  such 
offence  10*.     Rule  20.  Sect.  4.    *    *  * 
Any  member  leaving  bis  employment 
on  his  own  responsibility  to  seek  for 
other  employment,  shall   not    be  en- 
titled to  travelling  relief  until  he  has 
again  been  employment  one  month." 
Held,  that  these  rules  shewed  an  illegal 
purpose.    Id. 


GAME. 
See  Covenant,  II.     Poor  Rate,  I.,  II. 
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GARNISHEE. 

I.  Under  the  Common  Law  Proce- 
dure Act,  1854,  17  &  J8  Viet,  e.  125. 
*.  61.,  rent  may  be  attached  as  a  debt 
owing  from  the  garnishee  to  the  judg- 
ment debtor.  Mitchell  v.  Lee.  Iveyy 
garnishee.  Jones  and  another,  claimants, 
92. 

II.  A  mortgagee  who  has  given  notice 
to  the  tenant  to  pay  rent  to  him  has  not 
a  lien  or  charge  upon  the  rent  within 
The  Common  Law  Procedure  Act,  I860, 
23  &  24  Vict.  c.  126.  s.  29.    Id. 


GENERAL  AVERAGE. 

A  clipper  ship,  with  auxiliary  steam 
power,  having  a  screw  which  could  be 
shipped  on  board  when  she  was  sailing, 
ana  the  quantity  of  coal  which  she  was 
capable  of  carrying  being  very  inade- 
quate for  a  steam  voyage  from  Australia 
to  England,  sailed  with  the  defendants' 
gold  and  other  cargo  on  board.  On  the 
voyage  she  came  into  collision  with  an 
iceberg,  and  suffered  so  much  damage 
that  her  sailing  power  was  practically 
destroyed ;  but  by  means  of  her  screw 
and  steam  power  she  reached  Rio  de- 
Janeiro.  In  order  to  repair  the  sea 
damage  so  as  to  restore  her  sailing 
power,  it  would  have  been  necessary 
to  land  the  cargo  and  warehouse  it,  and 
to  detain  the  vessel  there  for  several 
months,  and  the  expenses  of  the  repairs 
would  have  cost  many  thousands  of 
pounds  more  than  if  done  in  England. 
The  master  resolved  to  have  only  such 
repairs  done  as  would  make  her  fit  to 
come  home  under  steam :  and  it  was 
taken  as  a  fact  that  in  so  doing  he  acted 
properly.  In  order  to  bring  her  home 
under  steam  it  was  necessary  to  pur- 
chase coal  at  Rio  and  Fayal.  In  an 
action  to  recover  from  the  defendants 
contribution  to  general  average, 

1.  Quaere,  whether  the  shipowners 
could  have  charged  the  owners  of  the 
cargo  with  any  part  of  the  expenses  of 
unshipping  and  warehousing  the  cargo 
at  Rto,  supposing  the  master  bad 
adopted  that  course  ?    But 

2.  Assuming  that  a  portion  of  those 
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GUARANTEE. 


expenses  would  have  been  chargeable 
to  general  average,  Held 

(1)  That  the  expenses  substituted  for 
them  were  not  necessarily  so 
chargeable;  and 

(2)  That  the  expenditure  for  coals, 
though  extraordinarily  heavy,  was 
not  an  extraordinary  disbursement 
chargeable  to  general  average. 
Wilson  and  mother  v.  The  Bamh  of 
Victoria,  290. 


GROUND  SET  APART. 

By  stat.  26  &  27  Vict  c.  13.  #.  1., 
where  "  any  enclosed  garden  or  orna- 
mental ground  has  been  set  apart  other- 
wise than  by  the  revocable  permission 
of  the  owner  thereof  in  any  public 
square,  &c ,  for  the  use  or  enjoyment  of 
the  inhabitants  thereof,"  and  is  not  kept 
in  proper  order  or  is  neglected,  the 
Metropolitan  Board  of  Works  in  London 
or  corporate  authority  in  any  other  city 
or  borough  shall  take  charge  of  the  same ; 
and  "  if  it  shall  be  vested  in  any  per- 
son by  whom  it  is  held,  subject  to  any 
condition  or  reservation  for  keeping  the 
same  as  and  for  a  garden  or  pleasure 
ground,  or  that  the  same  shall  not  be 
built  upon,"  shall  cause  any  buildings 
&c.  to  be  removed,  and  shall  vest  it  in 
a  committee  of  the  rated  inhabitants  of 
the  houses  surrounding  the  same,  in 
order  that  it  may  be  kept  as  a  garden  or 
ornamental  ground  for  the  use  of  those 
inhabitants ;  or  if  the  owners  and  occu- 
piers shall  not  agree,  the  Metropolitan 
Board  or  corporate  authority  shall  vest 
it  in  the  vestry  or  Board  of  the  parish, 
who  shall  thenceforth  take  charge  of 
and  maintain  it  as  an  open  place  or  street 
in  such  manner  as  shall  appear  to  them 
most  advantageous  to  the  public.  Sect.  2. 
Where  a  right  to  require  that  any  gar- 
den or  ornamental  ground  be  kept  and 
maintained  as  such,  or  shall  not  be 
built  upon,  belongs  to  a  person  in  right 
of  a  house  or  other  property,  and  he  by 
notice  in  writing  requests  the  Metropo- 
litan Board  or  corporate  authority  to 
protect  the  right,  they  may  accede  to 
his  request,  and  thereupon  his  right 
shall  be  vested  in  them,  &c.  Held,  by 
the  Queen's  Bench  and  the  Exchequer 
Chamber, 


1.  That  sect.  I  applies  only  where 
some  legal  right  has  been  conferred  on 
the  inhabitants  or  some  portion  of  the 
inhabitants  in  a  square,  &c,  and  the 
enclosed  garden  or  ornamental  ground 
has  been  set  apart  for  their  use  or  en- 
joyment, under  circumstances  which 
entitle  them  to  the  use  or  enjoyment  of 
it  as  of  right.    Therefore, 

2.  Sect.  1  does  not  apply  where  the 
obligation  to  allow  certain  inhabitants 
the  use  or  enjoyment  of  the  enclosed 
garden  or  ornamental  ground  arises 
from  a  decree  for  a  partition  between 
two  joint  owners,  or  from  covenants 
binding  only  as  between  the  owner 
of  the  enclosed  garden  or  ornamental 
ground  and  the  owners  of  adjoining  land 
or  houses  surrounding  the  square,  &c, 
and  which  one  of  those  owners  for 
whose  benefit  the  covenants  were  in- 
tended could  have  released. 

3.  Semble,  per  Cochbum  C.  J.,  such  a 
case  is  within  sect.  2. 

4.  Per  Lush  J.  and  Bramwett  B. 
Though  a  case  be  not  within  sect  1  the 
owner  of  the  enclosed  garden  or  orna- 
mental ground  may  not  build  upon  it. 
Tulkv.The  Metropolitan  Board  of  Worh, 
777. 


GUARANTEE. 

See  Stamp. 

GUARDIANS. 
Board  of.    See  Poor  Rati,  V. 

HANDBILL. 
See  Apprehension  of  Thieves. 


ICE. 
Detention  by.    See  Charter  parts,  H. 

IDENTITY. 
Mistake  as  to.    See  Capias,  I. 


ILLEGALITY. 


JUSTICE  OF  THE  PEACE.   873 


ILLEGALITY. 
See  Friendly  Society,  IL  III. 

IMPLIED  WARRANTY. 
See  Company,  Railway,  IV. 

IMPROPER  STOWAGE. 
See  Charterparty,  I. 

INCORPOREAL  HEREDITAMENT. 
See  Covenant,  II. 


INDORSEE.! 
INDORSEE. 


V  See  Foreign  Law. 


INEQUALITY. 

In  deed  of  inspectorship.  See  Bankrupt, 
VII. 

INFORMATION. 
See  Apprehension  of  Thieves. 

INSURANCE. 
See  Marine  Insurance. 

INTEREST. 

See  Pilot. 

Declaration  against    See  Evidence,  II. 

INTERROGATORIES. 
See  Evidence,  I. 

JUDGE. 
Order  of.    See  Notice  of  Trial. 

JUDICIAL  ACT. 
See  Arbitration,  I. 


VOL.  VIII. 


3   M 


JUSTICE  OF  THE  PEACE. 

See  Bastardy.  Metropolis  Management, 
II.  Navigable  River,  V.,  VI.  Company, 
Railway,  V. 

KNOWLEDGE  OF  AGENT. 

See  Marine  Insurance. 

LANDLORD  AND  TENANT. 

I.  A  landlord  is  not  entitled  for  the 
purpose  of  distraining  for  rent  to  open 
the  window  of  a  house  whicn  is  shut 
but  not  fastened.    Nash  v.  Lucas,  531. 

II.  Where  another  person  at  the  sug- 
gestion of  the  landlord  opened  a  window 
and  entered  the  house,  and  then  opened 
the  outer  door,  through  which  the  land- 
lord entered  and  distrained :  held,  that 
the  distress  was  unlawful.   Id. 

III.  Quare,  if  the  landlord  had  not 
been  party  to  the  original  trespass  ?  Id. 

LATENT  DEFECT. 
See  Company,  Railway,  IV. 

LAYING  DAYS. 
See  Charterparty,  II. 

LEASE. 
See  Covenant,  I. 

LETTER. 
By  deceased  clerk.    See  Evidence,  IL 
Machine  copy  of.    See  Evidence,  IL 

LICENCE 
To  sell  beer. 

A  person  who  had  a  licence  to  sell 
beer  not  to  be  drank  on  the  premises 
delivered  beer  to  a  customer  through  a 
window  which  opened  on  the  Queen's 
highway,  who  then  sat  down  on  the 
window  sill  and  drank  it :  held,  not  a 
selling  of  beer  to  be  drunk  on  the  pre- 

b.  &  s. 
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mises  within  stats.  3  &  4  Vict.  c.  61. 
s.  13.  and  4  &  5  W.  4.  c.  85.  s.  4.  Deal, 
appellant,  Schqficld,  respondent,  760. 

LICENSED  VICTUALLER. 

A  licensed  victualler,  within  the  Me- 
tropolitan Police  District,  who  has 
obtained  an  occasional  licence  from  the 
Excise,  with  the  consent  of  a  justice  of 
the  peace,  under  stats.  25  &  26  Vict.  c. 
22.  *.  13.  and  26  &  27  Vict.  c.  33.  *.  20., 
requires  also  an  occasional  licence  from 
the  Commissioner  of  Police  under  stat. 
27  &  28  Vict.  c.  64.  8.  5,  in  order  to 
enable  him  lawfully  to  supply  excisable 
liquors  at  a  public  ball,  held  off  his  own 
premises,  on  premises  which  are  neither 
a  public  house  nor  a  refreshment  house. 
Hannant,  appellant,  Foulger,  respondent, 
425. 

LIEN. 
See  Garnishee,  I. 

LIFE  ESTATE. 
Continuance  of.    See  Covenant,  II. 

LIGHT. 
See  Metropolis  Building,  I. 

LOCAL  BOARD  OF  HEALTH. 
See  Public  Health. 

LOT. 

Appointment  of  umpire  by.    See  Arbi- 
tration, I. 

MACHINE  COPY. 
Of  letter.    See  Evidence,  II. 

MAINTENANCE 
Of  parent.    See  Bankrupt,  VI. 

MARINE  INSURANCE. 
I.  In  marine  insurance  the  basis  of 


the  contract  between  the  underwriter 
and  the  assured  is  that  the  latter  will 
communicate  to  the  former  information 
of  every  material  fact  of  which  the 
assured  has  or  in  the  ordinary  course  of 
business  ought  to  have  knowledge ;  and 
that  the  latter  will  take  the  necessary 
measures  by  the  employment  of  com- 
petent and  honest  agents  to  obtain 
through  the  ordinary  channels  of  intelli- 
gence in  use  in  the  mercantile  world  all 
due  information  as  to  the  subject  mat- 
ter of  the  insurance.  Proudfoot  v.  Sir 
Moses  Montefiore,  Bart.,  Chairman  of 
The  Alliance  Marine  Assurance  Company, 
510. 

II.  R.t  being  resident  at  Smryna,  was 
employed  by  the  plaintiff,  a  merchant  in 
Liverpool,  at  a  salary,  to  purchase  mad- 
der on  his  account,  and  to  ship  and 
consign  the  cargoes  to  him.  In  the 
course  of  his  employment  he  purchased 
and  shipped  a  cargo.  The  ship  sailed 
from  Smyrna  on  the  21st  January,  1861, 
and  was  stranded  on  the  23rd,  and  be- 
came a  wreck :  the  cargo  became  a  total 
loss.  On  the  12th  January  R.  forwarded 
to  the  plaintiff  the  invoice  and  weights 
of  the  shipment,  and  on  the  19th  he 
wrote  enclosing  the  bill  of  lading.  In- 
telligence of  the  stranding  of  the  ship 
was  communicated  to  R.  on  the  morn- 
ing of  the  24th,  and  on  the  26th,  the 
first  post  day,  he  communicated  by  letter 
to  the  plaintiff  the  loss  of  the  vessel  and 
damage  to  the  cargo.  This  intelligence 
might  have  been  communicated  by  tele- 
graph, but  was  kept  back  for  the  purpose 
of  enabling  the  plaintiff  to  insure.  On 
the  31st,  after  the  receipt  of  the  letters 
of  the  12th  and  19th,  but  prior  to  the 
receipt  of  that  of  the  26th,  the  plaintiff 
gave  instructions  to  effect  a  policy  of 
insurance  on  the  cargo,  and  the  slip  for 
the  insurance  "lost  or  not  lost"  was 
signed  on  that  day.  In  an  action 
against  the  underwriter :  held,  that  it 
was  the  duty  of  it  to  communicate  to 
the  plaintiff  by  means  of  the  electric 
telegraph  information  of  the  disaster, 
and  the  plaintiff,  being  disabled  by  the 
fraud  of  R.  from  making  known  to  the 
defendant  a  material  fact,  was  not  en- 
titled to  recover.    Id. 

HI.  FUzherbert  v.  Mather,  1  T.  R.  12, 


MARITIME  LAW. 

and  Gladstone  v.  King,  l  M.  %  S.  35, 
recognised  and  upheld.    Id. 


MARITIME  LAW. 
See  Charterparty. 

MASTER. 
Of  Court.    See  Bill  of  Sale,  I. 
Of  ship.     See  Charterparty,  I. 

MASTER  AND  SERVANT. 

I.  The  rule,  that  where  a  person  does 
an  act  by  command  of  another  he  is  not 
responsible  for  consequences  if  it  is  done 
within  the  scope  of  his  authority,  only 
holds  where  the  act  is  such  that  the 
superior  would  have  been  justified  in 
doing  it  himself.  Poulton  v.  The  London 
and  South  Western  Railway  Company, 
616. 

II.  Where  the  station  master  of  a  rail- 
way Company  arrested  a  passenger 
under  the  erroneous  belief  that  he  had 
not  paid  for  the  conveyance  of  a  horse 
which  he  had  with  him  :  fceld,  that  the 
Company  were  not  responsible,  and  the 
injured  party  must  be  left  to  his  remedy 
against  the  station  master.    Id. 

MEMORANDA. 
Michaelmas  Vacation,  1866,  82. 
Trinity  Vacation,  641. 


MERCANTILE    LAW   AMEND- 
MENT ACT. 

See  Bankrupt,  III. 


MERCHANT  SHIPPING. 
See  PUot. 

MESNE  PROCESS. 

See  Capias, 
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METROPOLIS. 

Building. 

Under  The  Metropolitan  Building 
Act,  1855,  18  &  19  Vict.  c.  122.  *.  83., 
a  building  owner  has  no  right  to  raise 
a  party  structure  so  as  to  interfere  with 
the  ancient  lights  of  an  adjoining  owner. 
Crofts  v.  Haldane  and  another,  1 94. 

Management. 

I.  Where  a  contractor  has  opened  a 
road  under  The  Metropolis  Management 
Acts,  18  &  19  Vict,  c  120.  *.  110.,  25 
&  26  Vict,  c  102.  s.  33 ,  his  obligation 
as  between  him  and  the  public  ceases  as 
soon  as  he  has  properly  reinstated  the 
road,  and  it  is  the  duty  of  the  parish  au- 
thorities to  look  to  its  subsequent  repair, 
whether  its  defective  condition  arises 
from  the  natural  subsidence  of  the  soil, 
or  from  ordinary  wear  and  tear.  Hyams 
v.  Webster,  272. 

II.  The  appellant  applied  to  the  Metro- 
politan Board  of  Works  under  The  Me- 
tropolis Management  Amendment  Act, 
1862,25&26Ptcf.c.  102.*.  75.,  for  their 
leave  to  build  on  the  forecourt  of  his  pre- 
mises, and  they  granted  it  conditionally 
that  he  did  not  raise  the  building  above 
a  certain  height.  He  did  not  apply  to 
accept  the  conditions  and  built  a  nouse 
exceeding  that  height.  A  complaint 
was  thereupon  made  by  the  vestry  be- 
fore a  police  magistrate  charging  that 
he  had  erected  a  building  beyond  the 
general  line  of  buildings  in  the  street, 
contrary  to  the  conditions  on  which  the 
consent  of  the  Board  was  obtained,  and 
in  contravention  of  that  section.  On 
the  dav  before  the  hearing  the  super- 
intending architect  to  the  Metropolitan 
Board  decided  what  was  the  general 
line  of  buildings.  The  magistrate  was 
of  opinion  that  the  superintending 
architect  bad  sufficiently  decided  upon 
the  general  line  of  buildings,  and  or- 
dered that  the  appellant  should  demolish 
so  much  as  was  beyond  it  Held,  that 
the  order  of  the  magistrate  was  right 
because 

1.  The  genera]  line  of  buildings  was 
to  be  fixed  by  the  superintending  archi- 
tect, and  not  by  the  magistrate,  and  that 


876 


MILL  DAM. 


NAVIGABLE  RIVER. 


he  might  fix  it  at  any  time  before  the 
hearing  of  the  complaint ;  and 

2.  It  was  not  necessary  that  the 
appellant  should  have  taken  np  the 
conditions  on  which  the  consent  of  the 
Board  was  granted. 

III.  TV  Vestry  of  St.  George,  Hano- 
ver Square,  appts..  Sparrow,  respt,  16 
C.  B.  N  S.  209,  dissented  from.  Bou- 
rne*, appellant.  The  Vestry  of  St  Pan- 
eras,  respondents,  446. 

MILL  DAM. 
See  Navigable  River,  IV.,  VI. 

MINING  LEASE. 
See  Covenant,  III. 

MISAPPREHENSION. 
See  Contract,  II. 

MISCONDUCT. 

Of  parties  to  arbitration.    See  Arbitra- 
tion, I. 

MISREPRESENTATION. 
See  Contract. 


MISTAKE. 
As  to  identity.    See  Capias. 

MONEY. 

Default  in  payment  of.  See  BiUofSale, 
IV. 

MORTGAGEE. 
See  Garnishee,  II. 

MUNICIPAL  CORPORATION. 

I.  Stat  5 & 6  W.  4. e.  76. *.  36.  "If  the 
mayor  of  any  borough  shall,  at  the  time 
when  it  shall  be  necessary  to  execute 


the  powers  and  duties  herein  provided 
with  respect  to  elections,  be  dead,  ab- 
sent, or  otherwise  incapable  of  acting, 
the  council  of  such  borough  shall  forth- 
with elect  one  of  the  aldermen  to  execute 
all  such  powers  and  duties  in  the  place 
of  the  mayor."  In  a  borough  not  divi- 
ded into  wards  JV*  the  mayor,  was 
nominated  on  the  25th  October  for  elec- 
tion as  town  councillor  at  the  annual 
election  on  the  1st  November.-  on  the 
29th  October  the  town  council  elected 
an  alderman  to  execute  all  the  duties  of 
mayor  in  his  place  at  the  election. 
W.  was  elected  councillor.  On  quo 
warranto:  held, 

1.  That  he  was  not,  as  mayor,  dis- 
qualified from  being  a  candidate,  but 
could  not  act  as  returning  officer. 

2.  That  he  was  u  incapable  of  acting" 
within  sect.  36,  and  therefore  the  elec- 
tion was  properly  conducted,  and  he 
was  duly  elected.  The  Queen  y.  White, 
587. 

II.  Where  a  person,  though  not  duly 
qualified,  is  on  the  burgess  roll  of  a 
municipal  borough,  and  his  title  to  be 
there  has  not  been  questioned  at  the 
revision  of  the  burgess  list,  in  pursu- 
ance of  sect.  18  of  stat.  5  &  6  W.  4. 
c.  76.,  and  he  is  afterwards  elected  a 
councillor,  this  Court,  in  the  exercise  of 
its  discretion,  will  refuse  a  rule  nisi  for 
a  quo  warranto  upon  the  ground  that 
he  was  not  entitled  to  be  on  the  burgess 
roll  within  sect  28.  E*  parte  Hind- 
march,  Re  Potts,  642. 

III.  At  an  election  of  town  council- 
lors for  a  ward  in  a  borough  under  stat 
22  Vict.  c.  35.  ss.  6,  7»  no  person  is  en- 
titled to  nominate  who  is  not  a  member 
of  the  ward.  The  Queen  y.  Parkinson, 
769. 

See  Poor  Rate,  TV. 


NAVIGABLE  RIVER. 

I.  Magna  Charta,  c.  23,  for  abating 
weirs,  and  the  subsequent  statutes,  in- 
cluding 12  Edw.  4.  c.  7i  for  enforcing 
it,  are  confined  to  navigable  rivers. 
Rotte,  appellant,  Whyte,  respondent, 
116. 
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IL  Therefore,  though  weirs  in  naviga- 
ble rivers  are  illegal  unless  they  existed 
before  the  time  of  Edw.  I.,  an  easement 
of  a  fishing  weir  may  still  be  acquired 
in  a  non-navigable  river.    Id. 

III.  The  enactment  in  The  Salmon 
Fishery  Act,  1861,  24  &  25  Vict.  c.  109. 
s.  12.,  which  annexes  the  condition  of 
having  a  free  gap  to  the  continuance  of 
existing  weirs,  though  general  in  its 
terms,  is  applicable  only  to  such  weirs 
as  come  within  sect.  27,  *.  e.  weirs  not 
extending  beyond  the  middle  of  the 
stream.    Id. 

IV.  A  mill  dam  and  a  fishing  weir 
consisting  of  an  island  and  two  sets  of 
fenders,  the  upper  between  the  appel- 
lant's bank  and  the  island,  the  lower 
made  by  cutting  through  the  island, 
extended  the  whole  way  across  a  non- 
navigable  river.  The  upper  set,  with 
needles  in  connection  with  it,  had  ex- 
isted from  the  time  of  Richard  I. ;  the 
lower  set,  with  needles  in  connection 
with  it,  were  used  for  the  first  time 
about  the  year  1796.  The  occupier  of 
the  mill,  when  the  water  was  insufficient 
for  it,  required  the  appellant  to  shut  the 
lower  fenders.  There  was  a  fish  pass 
in  the  mill  dam.  The  river  at  the  place 
in  question  was  160  feet  wide;  the 
breadth  of  the  stream  between  the  ap- 
pellant's bank  and  the  island  was 
15  feet.  Commissioners  acting  under 
The  Salmon  Fishery  Act,  1865, 28  &  29 
Vict  c.  121.,  treating  the  mill  dam  and 
fishing  weir  as  distinct,  and  the  stream 
between  the  appellant's  bank  and  the 
island  as  a  separate  river,  ordered  a  free 
gap  to  be  made  in  the  dam  and  upper 
fenders ;  and,  holding  the  lower  fenders 
and  needles  to  be  illegal,  they  ordered 
them  to  be  abated.     Held, 

(O.  That  the  mill  dam  and  the  fish- 
ing weir  were  distinct ;  but 

(2).  That  the  water  between  the  ap- 
pellant's bank  and  the  island 
was  not  a  stream  within  sect.  12 
of  The  Salmon  Fishery  Act,  1861, 
24  &  25  Vict.  c.  109-;  and,  inas- 
much as  this  was  not  a  fishing 
weir  which  extended  more  than 
half  way  across  the  stream,  the 
Commissioners  had  no  power  under 
sects.  12,  27,  to  order  a  free  gap 


to  be  made  in  the  dam  and  upper 
fenders. 
(3).  That  the  right  to  the  lower  fen- 
ders and  needles  was  an  easement, 
though  subject  to  that  of  the  mill 
owner,  acquired  bv  immemorial 
usage  by  virtue  of  The  Prescription 
Act,  2  &  3  W.  4.  c.  71.  s.  1.,  and 
were  therefore  lawfully  in  use  at 
the  time  The  Salmon  Fishery  Act, 
1861,  passed,  and  consequently 
the  order  of  the  Commissioners 
for  the  abatement  of  them  was  in- 
valid.   Id. 

V.  Upon  an  information  under  stat 
24  &  25  Vict.  c.  96.  s.  24.  for  attempt- 
ing to  take,  otherwise  than  by  angling, 
fish  in  part  of  a  navigable  tidal  river, 
where  the  complainant  had  a  private 
right  of  fishery,  the  appellant  called  a 
witness  who  said  that  during  1846  or 
1847  he  had  fished  with  the  appellant 
in  the  place  in  question,  and  had  assisted 
him  to  fish  there  several  times  during 
the  four  years  succeeding,  and  had  seen 
him  fish  there  once  about  eight  or  ten 
years  ago.  The  appellant  was  aware 
that  the  lessees  of  the  prosecutor  had 
the  exclusive  occupation  of  the  fishery 
for  six  years  previous.  The  justices 
were  of  opinion  that  the  appellant  had 
not  shewn  a  bona  fide  claim  of  right  so 
as  to  oust  their  jurisdiction,  and  con- 
victed the  appellant :  Held, 

1.  That  stat.  24  &  25  Vict.  c.  96. 
*.  24.  applied  to  a  navigable  tidal  river 
in  which  there  was  a  private  right  of 
fishery. 

2.  That  the  justices  were  justified  in 
finding  that  the  appellant  had  not  shewn 
a  bon&  fide  claim  of  right  so  as  to  oust 
their  jurisdiction.  Paley,  appellant, 
Birch,  respondent,  336. 

VI.  By  stat.  16.1.  st.  2.  c.  18.  *.  14.  if 
any  person  shall  make,  erect,  or  set  any 
bank,  dam,  &c,  across  certain  rivers, 
the  Ribble  being  one,  whereby  salmon 
may  be  taken  or  hindered  from  passing 
up  them  to  spawn,  he  shall  on  convic- 
tion before  any  justice  forfeit  5/.  &c, 
and  the  justice  shall  cause  the  bank, 
dam,  &c,  to  be  demolished  at  his 
charges.  The  Salmon  Fishery  Act, 
1861,  24  &  25  Vict.  c.  109.  *.  39.,  re- 
pealed stat.  1  G.  1.  st.  2.  c  18.  s.  u., 
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and  by  sect.  12  enacted  that  "no  dam 
except  such  fishing  weirs  and  fishing 
mill  dams  as  are  lawfully  in  use  at  the 
time  of  the  passing  of  this  Act,  by  vir- 
tue of  a  grant  or  charter  or  immemorial 
usage,  shall  be  used  for  the  purpose  of 
catching  or  facilitating  the  catching  of 
salmon,"  and  imposed  a  penalty  on  per- 
sons catching  or  attempting  to  catch 
salmon  in  contravention  of  that  section. 
By  sect.  4  " '  Fishing  mill  dam'  shall 
mean  a  dam  used  or  intended  to  be 
used  partly  for  the  purpose  of  catching 
or  facilitating  the  catching  of  fish,  and 
partly  for  the  purpose  of  supplying 
water  for  milling  or  other  purposes." 
On  a  case  stated  by  Commissioners 
under  The  Salmon  Fishery  Act,  1865, 
28  &  29  Vict.  c.  121.  #.  45.,  it  appeared 
that  the  appellants  were  the  owners  of 
a  dam  in  a  part  of  the  river  Ribble, 
where  it  is  not  navigable,  in  connection 
with  a  mill,  and  were  the  owners  or 
leasees  of  the  land  on  both  sides  of  the 
river  between  the  dam  and  the  point 
where  the  water  after  passing  through 
the  mill  is  returned  to  the  channel. 
T[he  dam  which  penned  the  water  up 
for  the  supply  of  the  mill  was  built  since 
stat  1  6.  1.  st.  2.  c.  18.,  and  had  been 
raised  to  its  present  height  since  1829 : 
at  one  end  of  it  a  baulk  or  moveable 
board  had  been  put  by  the  appellants  to 
enable  the  fish  to  get  over  the  dam ;  and 
they  could  by  means  of  an  artificial  pass  or 
slope  leading  to  the  baulk  net  up  to  and 
through  it  when  it  was  lifted.  But 
when  it  was  shut  salmon  could  not 
jump  over  the  dam  owing  to  its  height, 
when  the  baulk  was  shut  the  whole  of 
the  water  of  the  river  passed  down  the 
mill  race  to  supply  the  mill,  and  the  bed 
of  the  river  below  the  dam  for  about 
two  thirds  of  a  mile  was  nearly  dry ; 
but  during  the  night  the  baulk  was 
usually  left  open.  On  all  occasions  of 
flood  the  baulk  was  kept  open  both 
night  and  day.  There  was  no  appliance 
or  contrivance  for  catching  fish  placed 
behind  or  as  part  of  the  mill  dam.  In 
their  efforts  to  get  up  to  the  mill  dam 
the  salmon  were  often  found  lying  in 
small  pools  of  water  below  the  dam, 
and  the  appellants  caught  them  for  their 
own  table  or  for  their  friends,  but  not 
for  sale.  The  Commissioners  found 
that  the  dam  facilitated  the  catching  of 


fish,  and  had  been  used  by  the  owner 
for  that  purpose,  and  that  it  hindered 
the  fish  from  passing  up  the  river  to 
spawn ;  and  made  an  order  by  which 
it  was  rendered  incapable  of  catching 
fish.    Held, 

1.  That,  though  the  dam  was  erected 
in  contravention  of  stat-  1  G.l.sL  2. 
c.  18.  s.  14.,  a  right  to  it  by  prescrip- 
tion might  be  acquired. 

2.  That  it  was  not  a  **  fishing  mill 
dam"  within  stat  24  &  25  Fid.  c 
109.  *-  4.,  and  therefore  the  Commis- 
sioners had  no  jurisdiction  under  sect 
42  of  stat.  28  &  29  Vict.  c.  121.  to  order 
it  to  be  rendered  incapable  of  catchiog 
fish. 

3.  That  the  appellants  would  be  liable 
to  the  penalties  imposed  by  sect.  12  of 
stat  24  &  25  Vict,  c  109-  for  catching 
or  attempting  to  catch  salmon  in  con- 
travention of  that  section. 

4.  That  the  respondent  had  the  right 
to  begin.  Garnett  and  others,  appel- 
lants, Backhouse,  respondent,  490. 


NEGLIGENCE. 

See  Bankrupt,  III.,  IX.,  X.    Compaq, 
Railway,  HI,  IV. 


NOMINATION. 
See  Municipal  Corporation,  III. 

NON-NAVIGAB1.E  RIVER. 
See  Navigable  River,  II.,  IV. 

NON-REGISTRATION. 
Of  deed.     See  Bankrupt,  III. 

NOTICE. 
Of  trial. 

Where  the  trial  of  a  town  cause  is 

gostponed  by  order  of  a  Judge  from  one 
it  tings  to  another  on  the  application  of 
the  defendant,  a  fresh  notice  of  trial  is 
not  necessary.     Claudet  v.  Prince,  360. 

To  dispute  will.  See  Evidence,  HI.,  IV. 


OCCASIONAL. 


PENALTY. 
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OCCASIONAL. 
Licence.     See  Licensed  Victualler. 

OCCUPATION. 
Of  land.    See  Poor  Rate,  IV. 

ONUS  PROBANDI. 
See  Truck  Act. 

ORDER. 

Of    Commissioners.       See    Navigable 
J*sW,IV.,VI. 

In  Council.     See  Burial. 

Or  disposition  of  bankrupt.    See  Bank- 
rupt, I. 

Of  Judge.    See  Notice  of  Trial. 
Of  removal.    See  Poor  Rate,  V. 

ORNAMENTAL  GROUND. 

See  Ground  Set  Apart. 

PARENT. 
Maintenance  of.    See  Bankrupt,  VI. 

PAROL  EVIDENCE. 
See  Evidence.    Bill  of  Sale,  IV. 

PARTITION. 
See  Ground  Set  Apart. 

PARTNER. 
See  Bankrupt,  I. 

PARTY  STRUCTURE. 
See  Metropolis  Building,  I. 

PAYMENT. 

After  action. 
Declaration  for  goods  sold  and  de- 


livered and  on  an  account  stated. 
Claim  120/.  Plea,  that  the  goods  were 
warranted  by  the  plaintiffs  at  the  time 
of  the  sale,  and  the  account  was  stated 
in  respect  of  them ;  and  when  they 
were  delivered  they  did  not  correspond 
with  the  warranty,  and  thereupon  and 
before  the  suit  disputes  arose  in  respect 
of  the  breach  of  warranty ;  and  after 
the  commencement  of  the  suit,  and 
after  the  last  pleading  in  it,  it  was 
agreed  that  the  defendant  should  pay. 
and  the  plaintiffs  should  accept,  60#.  in 
settlement  of  the  debt  sought  to  be  re- 
covered in  the  action,  and  the  defen- 
dant paid  to  the  plaintiffs,  and  the 
plaintiffs  accepted,  that  sum  in  satis- 
faction of  their  debt  Held  bad,  for 
leaving  unanswered  the  damages  to 
which  the  plaintiffs  might  be  entitled. 
Ash  and  others  v.  Pouppeville,  825. 

Of  property  tax.    See  Poor  Rate,  XII. 


PENALTY. 

Commitment  for.    See  Bankrupt,  IV., 
V.,  VI. 


PERJURY. 
See  Bastardy. 

PERSONAL  INJURY. 
See  Company,  Railway,  HI.,  IV. 

PILOT. 

L  A  local  Act,  41  6.  3.  c.  lxxxvi., 
after  establishing  licensed  pilots  for  the 
port  of  Newcastle  upon  Tyne,  by  sect.  6 
renders  it  compulsory  on  all  foreign 
vessels  resorting  to  that  port  to  employ 
such  pilots,  leaving  it  optional  with 
British  ships  to  do  so.  The  General 
Pilot  Act,  6  G.  4.  c.  125.,  repealed  by 
The  Merchant  Shipping  Repeal  Act, 
1854,  17  &  18  Vict.  c.  120.,  excuses 
owners  and  masters  of  ships  from  lia- 
bility for  loss  occasioned  by  the  act  of 
a  licensed  pilot,  s.  55 ;  and  imposes  a 
penalty  on  any  master  employing  an 
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PILOT. 


PLANS. 


unlicensed  pilot  after  a  licensed  one 
has  offered  to  take  charge  of  the  ship ; 
s.  58.  By  sect  89,  "  nothing  in  this 
Act  contained  shall  extend  or  be  con- 
strued to  extend  to  the  taking  away, 
abridging,  defeating,  impeaching  or 
interrupting  of  any  grants,  liberties, 
franchises  or  privileges  heretofore 
granted  by  any  charters  or  Acts  of 
Parliament  to  the  pilots  of  the  Trinity 
House  of  the  town  of  Kingston  upon 
Hull,  or  the  Trinity  House  of  New- 
castle  upon  Tyne,  or  to  give  any 
authority  to  the  Corporation  of  the 
Trinity  House  of  Deptford  Strond, 
within  any  ports  or  districts  having 
separate  jurisdiction  in  matters  of  pilot- 
age, under  any  Act  of  Parliament  or 
charter,  or  to  alter  or  repeal  any  pro- 
visions contained  in  any  Act  or  Acts  of 
Parliament  relating  to  the  pilots  of  any 
ports  or  districts  in  relation  to  which 
particular  provision  shall  have  been 
made  in  any  Act  or  Acts  of  Parliament 
as  to  the  pilots  or  pilotage,  or  to  the 
pilotage  within  the  limits  prescribed  by 
any  Act  or  Acts  of  Parliament  relating 
to  pilotage  for  Buch  ports,  or  to  the 
burthen  of  vessels  navigating  to  or 
from  such  ports."  The  Merchant  Ship- 
ping Act,  1854,  17  &  18  Pic/,  c.  104., 
enacts,  by  sect.  388,  "no  owner  or 
master  of  any  ship  shall  be  answerable 
to  any  person  whatever  for  any  loss  or 
damage  occasioned  by  the  fault  or  in- 
capacity of  any  qualified  pilot  acting  in 
charge  of  such  ship,  within  any  district 
where  the  employment  of  such  pilot  is 
compulsory  by  law ;"  and  by  sect.  353 
"  the  employment  of  pilots  shall  con- 
tinue to  be  compulsory  in  all  districts 
in  which  the  same  was  by  law  compul- 
sory immediately  before  the  time  when 
this  Act  comes  into  operation  ;  and  all 
exemptions  from  compulsory  pilotage 
then  existing  within  such  districts  shall 
also  continue  in  force":  Held,  recog- 
nizing and  affirming  the  decision  in 
Dodds  v.  Embleton,  9  D.  $  R.  27,  that 
the  proviso  in  stat.  41  G.  3.  c.  lxxxvi. 
jr.  6.  was  not  repealed,  and  consequently, 
that  the  owner  of  a  British  vessel,  having 
on  board  a  pilot  licensed  under  that  Act, 
was  responsible  for  injury  arising  from 
the  misconduct  of  the  plot.  The  Tyne 
Improvement  Commissioners  v.  The  Ge- 
neral Steam  Navigation  Company,  66. 


IL  Judgment  having  been  signed  for 
the  plaintiff  in  an  action  raising  the 
above  question,  Held,  by  the  Queen's 
Bench,  that  they  had  no  power  under 
Reg.  Gen.  Hil.  Term,  1853,  16  Viet. 
r.  26  (see  \  E.  $  B.  A  pp.,  p.  lxxxiii.), 
to  allow  interest  for  the  time  execution 
had  been  delayed  by  the  proceedings 
in  appeal :  but  by  the  Exchequer  Cham- 
ber, that  they  had  power  to  do  so, 
under  the  Common  Law  Procedure  Act, 
1854,  17  &  18  Vict.  c.  125.  a.  42.  Id. 

PLANS. 
See  Company,  Railway,  II. 

PLEADING. 

See  Bankrupt,  IL,  VII.,   XII.     Par 
ment  after  Action. 


POLICE. 


Building  occupied  by. 
VI. 


See  Poor  Rate, 


POOR  RATE. 

L  B.,  an  owner  and  occupier  of  land, 
by  indenture  demised  to  A.,  at  an 
annual  rent,  the  exclusive  right  of 
sporting  and  taking  game  over  it ;  held, 
per  Codtburn  C.  J.,  Shee  and  Lash  J  J., 
dubitante  Meitor  J.,  that  in  rating  B. 
to  the  poor  rate  the  value  of  the  shoot- 
ing should  be  taken  into  account.  Tie 
Queen,  on  the  prosecution  of  O.  J*  J.  F. 
Meyrich,  v.  The  Guardians  of  the  Battle 
Union,  12. 

II.  Queere,  per  CockburnC.  J.  and  Lssh 
J.,  of  the  decision  in  Reg.  v.  The  Inhabi- 
tants of  TkurUtoue,  1  £.  if  E.  502  ?  Id. 

III.  The  test  of  saleable  underwood 
within  stat  43  Elir.  e.  2.  is  not  whether 
the  tree  is  timber,  either  by  the  general 
law  or  the  custom  of  the  country,  but 
whether  it  is  managed  in  such  a  wsv 
as  to  produce  a  renewable  profit,  though 
it  may  not  be  available  for  many  yean. 
Lord  Fitzhardimge  v.  Pritchett  and 
others,  216. 

IV.  Within  the  precincts  of  the  city 
of  Lincoln  is  a  commonable  pasture 
containing  about  thirty  acres  of  land 
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over  which  the  resident  freemen  of  the 
city,  in  number  about  five  hundred  and 
fifty,  have  rights  of  pasturage,  the  soil 
being  vested  in  the  Corporation  as  lords 
of  the  manor.     They  have  always  main- 
tained  and  repaired  out  of  their  corpo- 
rate funds   the  fences  of  the  common, 
and,  since  1 835,  have  appointed  and  paid 
ont  of  those  funds  an  officer  called  the 
commons  warden  to  check  the  illegal 
stocking  of  the  common,  with  power  to 
inflict    fines,  the    average  amount  of 
which  did  not  cover  the  expenses.   The 
freemen  enjoyed  by  prescription  a  right  of 
depasturing  on  the  common  all  the  year 
round  two  head  of  cattle  :  if  a  freeman 
had  no  stock  his  right  was  in  abeyance. 
The  exercise  of  these  rights  exhausted 
all  the  profits  of  the  land.    Held,  that 
the  Corporation  were  occupiers  of  the 
soil,  subject  to  a  right  in  gross,  which 
exhausted  the  profits  of  the  land,  and 
therefore  either  they  had  no  beneficial 
occupation  or  the  rate  must  be  reduced 
to  nothing.     The  Mayor,  Aldermen  and 
Citizens  of  the  City  of  Lincoln,  appel- 
lants, The  Overseers  of  the  Extra  Paro- 
chial Place  of  Holmes  Common,  respon- 
dents, 344. 

V.   The    Union    Changeability  Act, 

1865,  28  &  29  Vict.  c.  79.  *.  2.,  does 

not  apply  to  a  single  parish  governed 

by   a   board  of  guardians  constituted 

under  stat.  4  &  5  W.  4.  c.  76.  *.  39.,  and 

therefore  where  a  pauper,  not  exempt 

from    removal,  is  relieved  in  such   a 

parish  an  order  of  removal,  obtained  on 

complaint  of  the  overseers  of  the  parish, 

and   directed  to  the  overseers  of  the 

parish  of  settlement,  although  the  latter 

is  in  a  Union  formed  under  stat.  4  &  5 

W.  4.  c.  76.  s.  36.,  is  rightly  made. 

The  Queen  v.  The  Guardians  of  North- 

wich  Union  and  the  Overseers  of  the 

Township  qfDarnhaU,  354. 

VI.  The  chief  constable  of  the  county 
of  Leicester,  and  an  inspector  of  the 
county  police,  were  rated  to  the  poor 
rate  in  respect  of  premises  provided  for 
the  police  purposes  of  the  Leicester  dis- 
trict of  the  county  of  L.  The  premises 
occupied  by  each  consisted  of  a  dwelling 
house  and  offices  for  police  purposes : 
each  was  required  to  reside  in  the  house, 
which  was  not  more  commodious  than 
was  necessary  for  their  convenient  ac- 


commodation. The  county  constabulary 
was  established  under  stat.  2  &  3  Vict. 
c.  93.,  and  the  county  was  divided  into 
police  districts,  and  station  houses  and 
strong  rooms  had  been  built  under  stat. 
3  &  4  Vict.  c.  88.  The  police  are  in- 
spected annually  by  a  government 
officer,  and  if  his  report  is  satisfactory 
a  grant  is  made  by  tne  Treasury  in  aid 
of  the  police  rate.  Held,  that  these 
buildings  were  in  the  occupation  of  the 
Crown  for  public  purposes,  and  there- 
fore exempt  from  ratability  to  the  poor 
rate,  according  to  the  principle  recog- 
nised in  The  Mersey  Docks  and  Harbour 
Board  Trustees  v.  Cameron,  and  Jones  v. 
The  Mersey  Docks  and  Harbour  Board 
Trustees,  11  H.  L.  C.443.  Tie  Queen 
r.  The  Inhabitants  of  the  Parish  of  St 
Martin,  Leicester.  Tie  Queen  v.  The 
Inhabitants  of  the  Township  qfCastleview, 
Leicester,  536. 

VII.  The  justices  of  the  county  of 
Leicester  were  rated  to  the  poor  rate  in 
respect  of  the  Castle  of  Leicester,  part 
of  the  Duchy  of  Lancaster,  and  now 
Crown  property.  Its  custody  was  com- 
mitted to  Lord  B.  by  letters  patent 
under  die  seal  of  the  duchy,  to  hold 
and  exercise  the  office  of  constable  by 
himself  or  his  deputy  upon  condition 
that  he  should,  among  other  things, 
permit  the  General  Assise  of  Oyer  and 
Terminer  and  Gaol  Delivery  and  Nisi 
Prius,  and  the  Quarter  Sessions  for  the 
county,  to  be  held  in  it  The  constable 
attends  there  once  a  year  after  the  elec- 
tion of  the  mayor  of  Leicester,  when  an 
oath  is  administered  to  that  officer,  and 
he  receives  a  yearly  fee  of  32.  0*.  $d. 
The  deputy  constable  is  also  deputy 
clerk  of  the  peace  for  the  county.  There 
are  two  sets  of  keys  of  the  Castle,  one 
kept  in  the  office  of  the  clerk  of  the 
peace,  to  which  his  deputy  has  access, 
the  other  kept  by  the  Castle  keeper, 
who  is  appointed  by  the  justices  of  the 
county,  and  receives  an  annual  salary 
from  them.  The  building  has  been  re- 
paired, altered  and  enlarged  by  the  order 
and  direction  of  the  Quarter  Sessions, 
and  the  costs  defrayed  out  of  the  county 
funds.  The  justices  of  the  county  use 
the  Castle  for  holding  the  Assizes, 
Quarter  Sessions,  and  keeping  the  re- 
cords of  the  county ;  but  it  is  also  used 
for  holding  the  sheriff's  and  County 
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Courts,  the  meetings  of  Commissioners 
of  turnpike  roads,  some  of  which  extend 
beyond  the  boundary  of  the  county, 
the  meetings  of  highway  boards  and  of 
the  Commissioners  of  the  assessed  and 
income  tax,  and  the  sittings  of  the  re- 
vising barrister;  also  in  part  for  the 
municipal  elections,  and  for  polling 
booths  on  occasion  of  a  parliamentary 
election  for  the  borough,  and  for  various 
meetings  of  local  interest  convened  by 
the  sheriff. 

Held,  I.  That  the  buildings  occupied 
for  the  County  Assize  Courts  were  in 
the  occupation  of  the  Crown  for  public 
purposes,  and  therefore  exempt  from 
liability  to  the  poor  rate,  according  to 
the  principle  recognised  in  The  Mersey 
Docks  and  Harbour  Board  Trustees  v. 
Cameron,  and  Jones  v.  The  Mersey  Docks 
and  Harbour  Board  Trustees,  11  H.  L. 
C.  443.    Id. 

2.  Per  Meltor  J.  It  would  make  no 
difference  if  the  buildings  were  held  for 
the  use  of  the  local  police,  who  are  paid 
out  of  the  county  rate.  Id. 

VIII.  Under  the  provisions  of  The 
Manchester  Assize  Courts  Act,  1858, 
21  &  22  Vict.  c.  xxiv.,  the  justices  for 
the  county  palatine  of  Lancaster,  at  the 
Quarter  Sessions  held  within  the  hun- 
dred of  Salford,  purchased  land  in  the 
respondent  township  and  built  Assize 
Courts  ;  and  by  agreement  with  the 
Corporation  of  Manchester  they  provided 
in  them  all  the  accommodation  required 
for  the  City  Quarter  Sessions  and  the 
City  Court  of  record,  the  corporation 
paying  600/.  per  annum,  and  300/.  to 
cover  all  incidental  expenses.  A  charge 
was  also  made  by  the  justices  for  the 
use  of  arbitration  rooms.  The  sums 
received  did  not  defray  the  average 
annual  expenses  of  maintenance  and 
management.  Held,  that  the  justices 
were  rateable  to  the  poor  rate  of  the 
respondent  township  in  respect  of  that 
part  of  the  premises  from  which  they 
received  a  profit.  The  Justices  of  the 
County  Palatine  of  Lancaster,  appellants, 
The  Overseers  of  the  Township  Qf  Cheet- 
ham,  respondents,  548. 

IX.  The  vicar  of  one  benefice  com- 
posed of  three  parishes  was  rated  in 
each  parish  in  respect  of  his  vicarial 
tithe  commutation  rentcharge:  he  re- 
ceived that   rentcharge  for  the  three 


parishes  as  well  as  the  other  profits 
arising  within  the  same.  For  one  of 
the  parishes  he  appointed  a  curate,  who 
resided  there  and  was  licensed  by  the 
bishop,  and  received  from  the  vicar  an 
annual  stipend  for  discharging  the  eccle- 
siastical duties  of  it.  Id  another  the 
like  arrangement  subsisted.  The  vicar 
himself  performed  the  duties  and  resided 
in  the  third.     Held, 

1.  That,  in  ascertaining  the  rateable 
value  of  the  tithe  commutation  rent- 
charges  of  the  several  parishes,  he  was 
not  entitled  to  be  allowed  a  deduction 
in  respect  of  the  stipends  paid  to  the 
curates. 

2.  The  case  of  The  Hackney  and  the 
Lamberhurst  Tithe  Commutation  Rent- 
charges,  E.  B.  &-  B.  1,  overruled.  The 
Queen  v.  The  Inhabitants  of  Sherford. 
The  Queen  v.  The  Inhabitants  of  Chivet- 
stone.  The  Queen  v.  The  Inhabitants  of 
Stohenham,  596. 

X.  Where  houses  or  other  buildings, 
either  with  or  without  land,  are  let  to  a 
tenant,  and  the  tenant  agrees  to  take 
upon  himself  either  wholly  or  in  part 
the  repairs  to  which  stat.  6  &  7  W.  4. 
c.  96.  s.  I .  refers,  and  which  would  ordi- 
narily fall  upon  the  landlord,  no  allow- 
ance is  to  be  made  in  respect  of  those 
repairs,  and  the  rent  actually  paid  is  the 
rateable  value  of  the  premises.  The 
Queen  v.  The  Rev.  George  Wells,  607* 

XI.  No  allowance  in  respect  of  con- 
tingent or  future  renewal  of  buildings 
or  machinery  ought  to  be  made  from  the 
rent  before  the  latter  is  adopted  as  the 
test  of  value.    Id. 

XII.  Payment  of  property  tax,  noder 
stat.  5  &  6  Vict.  c.  35.  sect  60,  Sched.  (A), 
coupled  with  the  other  statutory  requi- 
sites, confers  a  parochial  settlement,  as 
well  as  payment  of  land  tax.  The  Over' 
seers  of  St.  George,  Hanover  Square, 
Middlesex,  appellants,  The  Guardians 
of  the  Cambridge  Union,  respondents, 
764. 

POSTPONEMENT. 
Of  trial.     See  Notice  of  Trial 

PRESCRIPTION. 
See  Navigable  River,  IV.,  VI. 


PRESUMPTION. 


PROBATE. 
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PRESUMPTION 
Of  consecration.    See  Burial. 

PREVIOUS  CONVICTION. 

By  stat.  11  &  12  Vict.  c.  43.  s.  25., 
where  justices  upon  summary  conviction 
"  adjudge  the  defendant  to  be  impri- 
soned, and  such  defendant  shall  then 
be  in  prison  undergoing  imprisonment 
upon  a  conviction  for  any  other  offence," 
they  may  award  that  the  imprisonment 
for  such  subsequent  offence  shall  com- 
mence at  the  expiration  of  the  imprison- 
ment   to  which  such   defendant   shall 
have  been  previously  adjudged  or  sen- 
tenced.    The  defendant  was  convicted 
by  justices  of  an   offence  under    the 
Vagrant  Act,  5  G.  4.  c.  83.  *.  4.,  and 
remanded,  and  being  brought  up  again 
was   convicted  by  them  of  three  other 
similar  offences  under  the  Act ;  he  was 
then    sentenced  to  three   months  im- 
prisonment for  three  of  the  offences, 
and  to  a  further  period  of  three  months 
for  the  fourth,  to  commence  at  the  ex- 
piration of  the  first  term.     Held  that, 
whether  the  justices  could  or  could  not 
at  common  law  or  under  stat.  5  G.  4. 
c.  83.  s.  4.  make  the  second  sentence 
commence  at  the  expiration  of  the  first, 
they  had  power  to  do  so  under  stat. 
11  &  12  Vict.  c.  43.  s.  25.     Re  Paine, 
319. 

PRIMA  FACIE. 
Evidence.     See  Evidence,  II. 

PRIORITY. 
See  Bill  of  Sale,  III. 

PRIVILEGED  PUBLICATION. 

I.  Faithful  and  fair  reports  of  the  pro- 
ceedings in  Parliament,  although  dis- 
paraging to  the  character  of  individuals, 
are  privileged  communications :  in  the 
same  manner  as  similar  reports  of  the 
proceedings  in  Courts  of  justice.  Wason 
v.  Walter,  671. 


II.  Fair  and  legitimate  criticism  in 
newspapers  on  the  conduct  or  motives 
of  individuals  as  disclosed  by  such  re- 
ports is  also  privileged.   Id. 

III.  This  Court  adheres  to  the 
doctrine  in  Stockdale  v.  Hansard, 
9  A.  <$•  E.  1,  which  laid  down  that,  at 
least  previous  to  stat.  3  &  4  Vict.  c.  9  •• 
it  is  no  defence  to  an  action  for  pub- 
lishing a  libel,  that  the  defamatory 
matter  is  part  of  a  document  which  was 
by  order  of  the  House  of  Commons  laid 
before  the  House,  and  thereupon  be- 
came part  of  its  proceedings,  and  which 
was  afterwards  by  order  of  the  House 
printed  and  circulated  by  the  defendant ; 
and  that  the  House  had  resolved,  de- 
clared and  adjudged  that  "  the  power  of 
publishing  such  of  its  reports,  votes, 
and  proceedings  as  it  shall  seem  neces- 
sary or  conducive  to  the  public  interests 
is  an  essential  incident  to  the  constitu- 
tional functions  of  Parliament,  more 
especially  to  the  Commons  House  of 
Parliament,  as  the  representative  por- 
tion of  it :"  and  that  a  Court  of  law  is 
competent  to  determine  whether  or  not 
the  House  of  Commons  has  such  a  pri- 
vilege as  above  set  forth.   Id. 

IV.  The  doctrine  of  Littledale  and 
Patteson  JJ.,  in  that  case,  by  which 
they  denied  the  necessity  and  in  effect 
the  public  advantage  of  proceedings  in 
Parliament  being  made  public,  not  re- 
cognized as  law  by  this  Court.   Id. 

V.  The  publication  of  a  particular 
speech  in  Parliament  for  the  purpose  or 
with  the  effect  of  injuring  an  individual 
is  unlawful,  unless  bona  fide  published 
by  a  member  for  the  information  of  his 
constituents.   Id. 

See  Evidence,  V. 

PROBATE. 
See  Evidence,  III.,  IV. 


PROCEEDINGS. 

In  Courts  of  justice.     See  Privileged 
Publication. 

In   Parliament.    See  Privileged  Publi- 
cation. 

Stay  of.     See  Staying  Proceedings. 
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PROCESS. 


PUTATIVE  FATHER. 


PROCESS. 
Mesne.    See  Capias. 

PROPERTY  TAX. 
See  Poor  Rate,  XII. 

PROTECTION. 
Of  bankrupt.    See  Bankrupt,  V.,  VI. 
Of  dead  body.    See  Burial. 

PUBLIC 

Health. 

I.  The  Public  Health  Act,  1S48,  11  & 
12  Vict,  c  63.  *  64.,  enacts,  that  "  the 
business  of  a  blood  boiler,  bone  boiler, 
fellmonger,  slaughterer  of  cattle,  horses, 
or  animals  of  any  description,  soap 
boiler,  tallow  melter,  tripe  boiler,  or 
other  noxious  or  offensive  business, 
trade,  or  manufacture,  shall  not  be 
newly  established  in  any  building  or 
place,  after  this  Act  is  applied  to  the 
district  in  which  such  building  or  place 
is  situate,  without  the  consent  of  the 
Local  Board  of  Health/1  &c.  A  cattle 
market  Company  erected  a  building 
suitable  for  the  slaughtering  of  cattle, 
in  which  they  permitted  owners  of  cat- 
tle to  slaughter  them  on  the  Company's 
premises,  such  owners  using  the  tackle 
in  the  building,  and  for  each  beast 
slaughtered  the  Company  charged  and 
were  paid  the  sum  of  2s.  The  Company 
did  not  slaughter  the  cattle  by  their 
own  servants,  but  the  men  actually  em- 
ployed by  the  owners  of  the  cattle,  and 
such  owners  provided  all  tools  and 
implements  except  the  tackle  appurte- 
nant to  the  building.  Held,  that  this 
was  a  violation  of  the  statute.  The 
Liverpool  New  Cattle  Market  Company, 
appellants,  Hodson,  Clerk  to  tke  West 
Derby  Local  Board,  in  tke  County  of  Lan- 
caster, respondent,  184. 

II.  The  Public  Health  Act,  1848, 
11  &  12  Vict.  c.  63.  s.  149*,  enacts, 
that  "  whenever  the  consent,  sanction, 
approval,    or  authority,  of  the   Local 


Board  of  Health"  is  required  by  the 
provisions  of  that  Act,  "  the  same  shall 
(in  the  case  of  a  noncorporate  district) 
be  in  writing  under  their  seal  and  the 
hands  of  five  or  more  of  them,  or  (in 
case  of  a  corporate  district)  under  their 
common  seal."  Held,  that  this  enact- 
ment  must  be  understood  to  mean  where 
the  "consent,  sanction,  approval,  or 
authority  of  the  Local  Board  of  Health" 
is  given  by  the  Board  to  some  act  done 
by  others,  and  does  not  apply  where  the 
Board  directs  certain  things  to  be  done 
either  of  their  own  accord,  or  in  pur- 
suance of  a  recommendation  for  that 
purpose  by  a  committee  appointed  by 
them  under  sect  36.  The  Barnsky 
Local  Board  of  Health,  appellants,  Haw 
nah  Sedgwick,  respondent,  202. 

House.    See  Licensed  Victualler. 

Purposes,  buildings  occupied  by  Crown 
for.    See  Poor  Rate,  VI.,  VH. 

PUTATIVE  FATHER. 
See  Bastardy. 

QUO  WARRANTO. 

See  Municipal  Corporation,  IL 

RAILWAY  COMPANY. 
Action  against.    See  Evidence,  V. 
See  Company,  Railway. 

REASONABLENESS. 

In  deed  of  inspectorship.    See  Bank- 
rupt, VII. 

REGISTERING. 
Bill  of  sale.  See  Bill  of  Sale,  L,U.,IU. 

REGISTRATION. 

Of  composition  deed.    See  Bankrspt, 
V1IL,  X.,  XL,  XII. 

REGULA  GENERALIS. 

Hilary  Term,  1863,  16  Vict.  r.  26.    See 
Pilot,  II. 


REGULiE  GENERALES. 


RIGHT. 
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REGUL2E  GENERALES. 
Easter  Term,  1866,  557- 
Trinity  Term,  1866,  557- 
Easter  Term,  1867,  557. 
Trinity  Term,  1867,  556,  557. 
Mich.  Term,  1867,  823,  824. 

REFRESHMENT  HOUSE. 
See  Licensed  Victualler. 

REMOTENESS. 

Of   evidence.     See    Apprehension    of 
Thieves. 

REMOVAL. 
Order  of.    See  Poor  Rate,  V. 

RENT. 

See  Garnishee. 

REPAIRS. 
See  General  Average. 

REPUTED  OWNER. 
See  Bankrupt,  I. 

RESPONSIBILITY. 

For  acts  of  another.    See  Master  and 
Servant. 

REVERSION. 

Assignee  of.    See  Covenant. 

REWARD. 

For  apprehension  of  thieves.    See  Jp- 
prehension  of  Thieves. 

RIBBLE. 
Fishing  in.    See  Navigable  River,  VL 


RIGHT. 
Claim  of.    See  Navigable  River. 

ROAD. 

Subsidence  of.   See  Metropolis  Manage- 
ment, I. 

ROADWORTHINESS. 
See  Company,  RaUioay,  IV. 

SALE. 
See  Truck  Act. 
Bill  of.    See  BUI  of  Sale. 

SALEABLE  UNDERWOOD. 
See  Poor  Rate,  III. 

SALMON. 

Fishing.  See  Navigable  River,  IIL,IV., 
VL 

SCIRE  FACIAS. 
See  Company,  Joint  Stock,  II. 

SECOND  ACTION. 

See  Staying  Proceedings. 

SECONDARY  EVIDENCE. 
See  Evidence,  II. 

SECRETARY. 

Authority  of,  to  bind  Company.  See  Bill 
of  Sale,  IV. 

Of  State.    See  Burial. 

SECTIONS.     . 
See  Company,  Railway,  IL 


886   SELLING  BREAD  BY  WEIGHT. 


STAMP. 


SELLING  BREAD  BY  WEIGHT. 

Stat.  6  &  7  W.  4.  c.  37.  *.  4.  enacts 
that  beyond  the  city  of  London  &c.  "  all 
bread  shall  be  sold  by  weight."  Held, 
that  this  is  not  complied  with  by  weigh- 
ing the  dough  before  it  is  put  into  the 
oven,  and  allowing  a  certain  quantity 
for  shrinkage  while  there.  Jones,  ap- 
pellant, Huxtable,  respondent,  433. 


SERVANT. 
See  Master  and  Servant, 

SERVICE. 
Of  summons.    See  Bastardy,  II. 

SETTLEMENT. 
See  Poor  Rate,  V .,  XII. 

SHAREHOLDER. 
See  Company,  Joint  Stock. 

SHERIFF. 

See  Bankrupt,  III.,  VIII.,  IX.,  X.,  XL, 
XII.     Capias. 

SHIP  OWNER. 
See  Charter  Party,  I. 

SHOOTING. 
See  Poor  Rate,  I.,  II. 

SLAUGHTERING  CATTLE. 
See  Public  Health,  I. 

SOCIETY. 

See  Friendly  Society. 

SPORTING. 
See  Poor  Rate,  I.,  II. 


STAMP. 

The  defendants,  who  were  brokers, 
having  signed  a  charterparty,  stamped 
with  a  5s.  stamp,  between  the  captain 
of  the  ship  7.  and  their  principals,  who 
were  foreign  merchants,  for  a  voyage 
from  a  foreign  port  to  the  United  King- 
dom, guaranteed  the  due  fulfilment  of 
the  charterparty,  which  was  properly 
stamped.  Held,  that  the  guarantee, 
which  bore  a  6d.  agreement  stamp,  was 
not  a  "memorandum,  letter,  or  other 
writing'*  for  or  relating  to  the  freight  or 
conveyance  of  goods  on  board  the  ship, 
requiring  to  be  stamped  as  a  charter- 
party  by  stat.  5  &  6  Vict.  c.  79.  *-  2.  acd 
Schedule.    Rein  v.  Lane  and  others,  83. 


STATION  MASTER. 
See  Master  and  Servant,  II. 

STAYING  PROCEEDINGS. 

I.  Where  a  plaintiff  has  failed  in  one 
action  and  brings  another  against  the 
same  party  or  some  one  identified  in 
interest  with  him  for  the  same,  or  what 
is  substantially  the  same  cause  of  action, 
the  Court  will  stay  proceedings  in  the 
second  till  the  costs  of  the  first  are  paid, 
unless  it  is  shewn  that  the  plaintiff  has 
a  real  probable  cause  of  action.  Cobhett, 
Executor  of  W.  Cobbett,  v.  Warner,  21. 

II.  C,  executor  of  a  mortgagee  of 
turnpike  tolls,  brought  ejectment  to  re- 
cover the  toll  gates,  in  which  one  of  the 
trustees  had  been  admitted  to  defend 
as  landlord,  and  was  nonsuited  for  want 
of  evidence  of  title.  Subsequently  the 
trustees  obtained  a  new  Act  of  Parlia- 
ment, and  in  a  list  of  the  original  mort- 
gagees in  the  Schedule  to  that  Act 
inserted  the  name  of  the  testator.  C. 
not  having  paid  the  costs  of  the  eject- 
ment brought  an  action  against  another 
of  the  trustees  claiming  a  mandamus  to 
them  to  execute  to  him  a  new  mortgage 
in  lieu  of  the  former,  which  had  been 
lost.  C.'s  father  had  been  bankrupt 
before  the  ejectment,  and  C.  had  become 
bankrupt  since.  The  Court ;  consisting 
of  Blackburn,  Mellor  and  Lush  JJ.,  Cock- 


STEVEDORE. 


TRADES  UNION. 
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burn  C.  J.  haesitante;  stayed  the  pro- 
ceedings in  the  action  till  the  costs  of 
the  ejectment  should  be  paid.    Id. 

STEVEDORE. 
See  Charterparty,  I. 

STRUCTURE. 

See    Metropolis   Building.      Metropolis 
Management t  II. 

SUBSIDENCE  OF  ROAD. 
See  Metropolis  Management,  I. 

SUMMARY  CONVICTION. 
See  Previous  Conviction. 

SUMMONS. 
See  Bastardy,  I. 

SUPERINTENDING  ARCHITECT. 
See  Metropolis  Management,  II. 

TENANT. 
Repairs  by.    See  Poor  Rate,  X.,  XI. 

THIEVES. 
See  Apprehension  of  Thieves. 

TIMBER. 
See  Poor  Bate,  III. 

TITHE  COMMUTATION. 
See  Poor  Bate,  IX. 

TITLE. 
Covenant  for.    See  Covenant,  III. 

TOWN  COUNCILLOR. 

See  Municipal  Corporation,  I.  III. 


TRADES  UNION. 

See  Friendly  Society. 

TRANSFER. 
Of  stock.    See  Company,  Joint  Stock,  I. 

TRESPASS. 

See  Landlord  and  Tenant.    Master  and 
Servant. 

TRIAL. 
Notice  of.    See  Notice  of  Trial. 

TRUCK  ACT. 

The  Truck  Act,  1  &  2  W.  4.  c.  37., 
prohibits  in  certain  trades  the  payment 
of  wages  in  goods,  and  contains  strin- 
gent provisions  for  enforcing  their  pay- 
ment in  money.  By  sect.  23  nothing  in 
the  Act  contained  shall  prevent  any 
employer  from  supplying  or  contracting 
to  supply  to  any  artificer  any  medicine 
or  medical  attendance,  or  any  materials, 
tools  or  implements,  &c,  nor  from  de- 
mising to  him  any  tenement,  nor  from 
making  or  contracting  to  make  any 
stoppage  or  deduction  from  his  wages 
for  in  respect  of  any  such  rent,  or  of 
any  such  medicine  or  medical  attend- 
ance :  Provided  that  such  stoppage  or 
deduction  shall  not  be  made  unless  the 
contract  for  it  shall  be  in  writing,  &c 

1.  Held,  that  the  contract  for  deductions 
from  the  wages  need  only  point  out  the 
class  of  things  in  respect  of  which  the 
deductions  shall  be  made,  and  need  not 
specify  the  amount  in  respect  of  each 
head  of  deduction. 

2.  Held,  that  the  contract  for  sup- 
plying materials,  tools,  or  implements 
must  be  for  a  sale  of  them  out  and  out, 
and  not  a  hiring  of  them,  on  which 
money  is  advanced  as  a  mere  security 
again st  breakage. 

3.  Semble,  that  the  onus  lies  on  the 
mine  owner  when  challenged  on  the 
point  to  shew  that  the  deduction  was 
one  which  he  was  entitled  to  make. 
Cutts  v.  Ward,  277. 
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UMPIRE. 


WINDOW. 


UMPIRE. 
Set  Arbitration,  I. 

UNDERWOOD. 
Saleable.    See  Poor  Rate,  II. 

VAGRANT. 
See  Previous  Conviction. 

VALUE. 
Test  of.    See  Poor  Rate,  III.,  IX. 

WAGES. 
Deduction  from.    See  Truck  Act. 

WARD. 
See  Municipal  Corporation,  III. 

WARRANTY. 
See  Company,  Railway,  IV. 

WEIRS. 

See  Navigable  River,  I.,  II.,  III.,  IV., 
VI. 

WILL. 

Notice  to  dispute.    See  Evidence,  ILL, 
IV. 


WINDOW. 
Entrance  by.    See  Landlord  and  Tenant. 

WITNESS. 

L  A  strict  and  literal  compliance  with 
the  directions  in  an  order  for  a  commis- 
sion, under  stat.  1  W.  4.  c.  22.  s.  4.,  for 
the  examination  of  witnesses  abroad  is 
unnecessary.  Hodget  v.  Cobb  and 
another,  583. 

II.  The  order  for  such  a  commission, 
in  which  the  opposite  party  did  not  join, 
directed  that  the  depositions  of  every 
witness  should  be  signed  by  him  and 
the  commissioner,  but  the  commission 
contained  no  such  direction,  sad  the 
depositions  returned  were  not  signed  by 
the  witnesses :  held,  that  the  deposi- 
tions were  receivable  in  evidence,  as  the 
clause  in  the  order  that  the  depositions 
of  the  witnesses  should  be  signed  by 
them  was  only  directory.    Id. 

III.  If  noncompliance  with  an  order 
made  under  that  enactment  has  worked 
injustice  to  the  opposite  party,  the 
Court  in  the  exercise  of  its  equitable 
jurisdiction  will  give  a  remedy.    Id. 

WORKING  MINES. 
See  Covenant,  HI. 


THB  XND. 


BAYNBB   AND  HODGES,  PHI1CTBKS,  FBTTBR  LANS,  X.C. 


